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it > APPEAL FROM McLEAN.
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Preecipe for writ.

Summons and return.

Declaration in trover, for a Lousc.

Plea not guilty.

Trial and verdict.

Motion for new trial.

Final judgment for plaintiff below.

Appeal prayed and granted.

Bill of exceptions commences.

Plaintif’s evidence: 8. B. BrowN was a justice of the peace:
proves his docket, and shows two Judgments, both in favor of
plaintiff below—one against Phillips, the other against Whitelock :
and introduces executions, whieh are given in evidence.

Exccution against Phillips with return showing a levy and sale
on the house in controversy.

Exccution against Whitelock for $50.50 debt, and $2.66} costs.
with return showing levy and sale on the house as above. Sale was
for $60, and amount was divided between the two exceutions. leaving
a part of both unsatisfied.

Testimony of PErcy: Was the constable that had above execu-
tions; went with them to, or near, the house in controversy: inquired
for Whitelock ; he was not at home ; in sight of the house, indorsed
the levy : don't recollect that he said anything to Whitelock’s fam-
ily, who were living in the house, about the levy ; either same day.
or a day or two afterwards, saw Whitelock at a school house, and
told him of the levy ; advertised the house in the usual manner; on
day of sale went with plaintiff and one or two others te within a rod
of the house ; then sold it to plaintiff as per his return above ; White-
lock’s family were living in the house at time of sale; did not scc
Whitelock ; did not recollect that he, witness, was in the house on
day of sale; gave plaintift a writing showing that he had bought
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the house ; this was all witness had to do with the house; the fam-
ily of Whitelock had been living in the house for some time before
the levy, and continued to live there until some time after the sale.

Testimony of StrrT: Was the carpenter that built the house ; it
was a good frame house of the kind; 20 feet long, 16 feet wide, one
story high, good lumber, well built ; stood on 8 to 12 blocks, partly
in the ground, partly above ground; cost $225; could be moved by
raising it oft the blocks, but not any more casily than if it had a
brick or stone foundation.

Testimony of MrreneLL : About 12 months after date of consta-
ble's sale, at the request of defendant, removed the house from
where it stood to the opposite corner of the 40 acre tract of land on
which it stood, and attached it to another house there as an ell ;
placed it on the same blocks on which it originally stood.

Testimony of Hawks: A few days before the commencement of
the suit heard plaintiff demand of defendant the house, and defend-
ant refused to deliver it. ) '

Whitelock called, objected to and sustained.

Plaintiff’s release to Whitelock, releasing Whitelock from judg-
ment on which the execution against him issued.

Whitelock again offered, and again objected to, because he was
still interested ; objection overruled and exception taken.

Testimony of WurrrLock.

Direct.

Built the housc in controversy on a 40 acre tract in possession of
and claimed to be owned by Phillips; had Phillips’s permission to
build it there ; when he built it expected if e was able to pay for
his land adjoining it to keep it, if not that he would sell it or re-
move it ; heard of the constable’s sale a few days after it was made;
s2id that an opinion prevailed that a constable could sell a man’s
house, and that he supposed the sale was good ; about a week after
the sale, met plaintiff in Bloomington ; told plaintiff he had used
witness badly ; plaintiff said all he wanted was his debt; plaintiff
told witness if he could sell the house for more than enough to pay
plaintiff he might do so and keep the surplus; that witness agreed

with plaintiff that the house should be plaintiff’s, and witness would
try to sell it and pay plaintiff's debt; if he could not sell it would pay
plaintiff a reasonable rent ; made several attempts to sell it, but did
not succeed, and after living in the house 12 or 15 months after the
constable’s sale, abandoned the house and his land, and went to
Missouri, without notifying plaintiff.

Cross-examination,

Stated that he had contracted by a written contract with defend-
ant to purchase 40 acres of land ; that Phillips had also contracted
with defendant for another 40 acre tract adjoining; witness was son-
in-law of Phillips ; witness commenced improving his land, where
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the house in controversy was built ; there was not as good a build-
ing spot on witness’s 40, as there was across the line on Phillips’s
40 ; that witness and Phillips had made a verbal contract for the
exchange of an acre; witness got an acre of Phillips, on which the
house was built, and gave Phillips one acre in another part of wit-
ness’s 40 ; that they each mutually took possession of their said

acres, and occupied them for about 3 years and up to the time wit-
ness left the country ; that he occupied the house in connection with
his 40 acre tract of land ; occupied it about three years; never paid
defendant anything on the land ; a long time after the constable's
sale had offered to sell the land, house and all, to William H. Dooley,
son of defendant; asked $300 for his interest ; was willing defend-
ant should have $200 of it; did not disclose to W. H. Dooley that
plaintiff had any interest in the house, but said his intention was,
if he made the sale, to pay plaintiff’s debt.

Plaintiff closes his case.

It is here agreed that the house stood on a certain 40, describing
it, and that the legal title to same was in defendant.
- Defendant here introduces a written contract between him and
Phillips for the sale of the 40 upon which the house stood.

Defendant calls WiLL1anm H. DooLey: Testified that the above
contract had, by mutual agreement between Phillips and defendant,
been cancelled ; that shortly after Whitelock left the country, de-
fendant went into possession of both the 40 acres of Phillips and
Whitelock, and moved the house from where it stood to znother
house on the Phillips’ 40, and made of it an ell to the other, and
moved into it in the spring; that the house was placed upon the
same blocks that it had originally stood upon ; that they were good
size blocks, of sound white and burr-oak ; the house stands on the
same blocks yet, except there has been a cellar dug under part of
it, and some of them have been removed for the cellar walls. Wit-
ness testified that nearly a year after the date of the constable’s
sale, Whitelock had tried to sell to witness his 40 acres of land, or
his interest in the land, and held out as the principal inducement to
the purchase, the value of the house. Here the evidence closed.

Plaintiff’s first instruction :

The court instructs the jury that if they believe from the evidence
that the house in controversy was sold by Whitelock to Crist, or on
an execution vs. Whitelock, and bought by Crist, and that the house
was personal estate, and that after the sale was made, Dooley took
the same and converted it to his own use, then the jury will find for
plaintiff the value of the property at the time of the conversion.

Second instruction :

That if Whitelock assented to the levy and sale of the house, and
surrendered possession of the house to Crist, made under said levy




and sale, then such levy and sale is valid against any person having
no right to the house, as creditor or purchaser of Whitelock, unless
they find that the house was a part of the real estate.

Plaintiff’s third instruction :

That if .tllcy believe from the evidence that Whitelock held pos-
session of the house as tenant of Crist, or under any agreement
with Crist to hold the same and pay him for the use of the same,
then in contemplation of law Crist was in possession of the house,
and the possession of Whitelock was the possession of Crist.

Plaintiff’s fourth instruction :

That the possession of the property in controversy (if personal
property) by Whitelock as tenant of Crist, if the jury so find the
facts from the evidence, is sufficient in the absence of other proof to
support title in Crist.

Plaintiff’s fifth instruction :

That the law presumes the person in possession of personal prop-
erty to be the owner thereof, and if the jury believe from the evi-
dence, that the property in controversy is personal property, and at
the time of the taking of the same, was held by Whitelock as ten-
ant, or under an agreement with Crist, then such possession is suffi-
cient prima facie title in Crist, in the absence of all other proof, to
entitle him to maintain the action.

Plaintift’s sixth instruction :

That it the jury believe from the evidence, that Whitelock built
the house in controversy on the premises occupied and claimed hy
Phillips, by the leave and consént of Phillips, with the privilege of
moving or doing as he pleased with the same, and Whitelock did so
build his said house, and put the same on blocks, without in any
manner fastening the same to the blocks or the soil, so that the
same could be easily removed, then such house is personal property.

Plaintiff's seventh instruction :

The court instructs the jury, that in this case the question whether
the house is real or personal estate is a mixed question of law and
fact : that if the jury believe from the evidence, that Whitelock
built the house on Phillips’s land, with Phillips's consent, with the
intention of removing the same if he saw fit, then the house is per-
sonal property, and subject to levy by execution.

Plaintiff's eighth instruction :

That in judging of the intention of Whitelock, it is proper for
them to take into consideration all that Whitelock said or done
about the property while he occupied it, and before the contest arose.

Defendant excepts to the giving of all the above instructions.

First instruction given for defendant.
If the jury believe from the evidence that Whitelock claimed the




40 acres of land as a purchase of the same under Dooley, and that
he contracted with Phillips for the one acre on which to build the
house, for the purpose of getting a better site on which to build the
house. than was on his own land, and.gave Phillips one acre of his
(Whitelock’s) land in exchange; and that Whitelock and Phillips
each mutually took possession of and occupied their several acres of
land ; and if they further believe from the evidence that Whitelock
built the house with the intention of occupying it as a permanent
residence in connection with the land, then the house become a part
of the land and was not liable to thelevy and sale, and they should
find for the defendants.

Second instruction given for defendant:

In order to make a valid levy on personal property, the officer
making the same must take such possession of the property as the
nature of the property will admit of, and in order to make a valid

sale of personal property by an officer on execution, it must be in

the power of the officer at the time of' the sale to put the purchmser
into possession of the property, that is, such possession as the nature
of the property admits of.

Third instruction given for defendant.

“If the house was real estate at the time it was built, no subse-
(uent change of intention on the part of Whiteloek would convert it
into personal property.”

Fourth instruction eiven for defendant.

“In trover the plaintiff must show title in lnmself, and it is not
material whether the defendant is the owner or not; the plaintiff
cannot recover without showing title in himself.”

Fifth instruction given for defendant.

That if the jury believe from the evidence that Whitelock built
the house on his own land, or land that he contracted for with the
intention of not removing the same, then the house is real estate, and
passed with the land.

Sixth instruction given for defendant:

In substance, that if Dooley owned the land, and the house was
real estate, then Dooley owned the house.

Defendant submits to the court in writing the following three in-
structions, and asked that they be given to the jury.

First instruction refused.

“If the jury believe from the evidence that Whitelock built the
house as the owner, or as claiming to be the owner of the soil, the
house, as soon as it was built, became a part of the real estate, and
no subsequent change of intention on the part of Whitelock, will
change the character of the property from real estate to personal
property.”




28 Second instruction refused:

“If the jury believe from the.evidence that the constable never
had possession of the house, and’ if they further believe from the
evidence that at the time of the sale the constable did not have it
in his power to deliver possession of the house to the purchaser,
then the levy and sale are void, and they should find for the defend-
ant.”

98 Third instruction refused :

“If the jury believe from the evidence that during the whole
time, from the levy until the sale, and for some time after the sale,
the house was in the actual possession of Whitelock, who claimed
the same as his own adversely to the officer making the levy, then
the levy and sale were void.”

28 The court refused to give the last three istructions, which refusal
was excepted to.

2930 Motion for new trial, on the ground that the court erred in :}‘)'cr-
mitting Whitelock to testify ; that the court admitted improper evi-
dence for plaintiff, and excluded proper evidence offered by defend-
ant: that the court erred in giving plaintiff’s instructions, and inre-
fusing defendant’s instructions; and that the werdict was against
law and evidence.

30 Motion for new trial overruled, and ruling excepted to.

30 81 32 Appeal bond.

82 Clerk’s certificate.

ASSIGNMENT OF ERRORS.

1. The court erred in permitting the Witness Whitelock to testify.

2. The court erred in excluding evidence offered by defendant
beloyw. :

3. The court erred in giving plaintiff's instructions.
4. The court erred in refusing defendant’s instructions.

.5 'The court erred in overrnling a motion for a new trial.
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STATE OF ILLINOIS,

 Suprewe Gomt, Thivd Svamil Divigion,

OTTAWA, APRIL TERM, 1861.

WILLIAM DOOLEY, Appellant,
V8. APPEAL FROM McLEAN.
DAVID L. CRIST, Appellee.

Brief on the part of Appellee.

‘This case was an action of trover by Crist vs. Dooley, to recover
the value of a frame building. Verdict and judgment for Crist. I
shall first examine consecutively the points and argument presented
by appellant’s counsel.

The 1st point is the refusal of the court to reject the testimony
of Whitelock. Why did appellant insist on excluding him? Be-
cause, as appellant’s counsel in his brief says, Whitelock was inter-
ested in sustaining the constable’s sale? The facts are he had no
interest in sustaining the sale, for he was entirely released and dis-
charged from the judgment on which the execution issued. The
verdict and judgment in favor of Crist could give Whitelock no ad-
vantage in any controversy he might have with the constable about
a surplus; and he (W.) was therefore entirely void of interest in
the suit. He made nothing either way. It was immaterial to him
who obtained the verdict in the case, because Crist’s judgment
against him was entirely and wholly discharged. And if the ver-
dict were for Dooley, there was no responsibility on the part of
Whitelock to Crist, because the judgment against him (W.) was sat-
isfied by the release from Crist. (See the record, pp. 15, 16.)

And T insist it is immaterial how many claims Whitelock had
against the constable who made the sale, or Phillips, or anybody
else a stranger to this suit, growing out of the sale of this house,
because the verdict and judgment in this cause could not be used
by Whitelock against anybody except the parties to this suit, and
would preclude no one except them.

The whole thing in a few words is: That the constable made the
sale, and Whitelock affirmed it, and thus passed the title of the
house to Crist. Crist released Whitelock from, and wholly dis-
charged and satisfied, the judgment under which the sale was made,
and used Whitelock as a witness. The judgment being released,
Whitelock had no interest whatever in favor of Crist, or in the re-
sult of the suit: not in favor of Crist, because it was immaterial
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whether Crist won or lost the suit; if he lost it, he had no remedy
over against Whitelock, the judgment being satisfied, not in the
result of the suit, because he (W.) could not use the judgwent for
himself, nor could it be used against him by any one; and he nei-
ther gained nor lost by the result.

As to the 2d point:

The abstract shows no such evidence excluded as is complained
of—the record does. But the cvidence offered was improper and
irrelevant, pecause it was entirely immaterial about the custom of
the country in reference to buildings—the qaestion, and the only
question, being about the housc in controversy. And the counsel
is mistaken in his reading of the plaintiff’s 6th instruction, for it is

expressly stated that “2f t/he house was buiit witi: the prwdege of
1 f Y

3 LA
moving,  4e.

There can be no general custom of the country here controlling
the law upon thesc questions.  Every man builds bis house after
his own notion. And all the customs in the world wouid not help
to elucidate the question whether the Whitelock house was personal
property, and so built, held, and disposed of by Whitelock.

The 3d point made is, error in plaintiff’s instructions.

The 1st instruction is the law I think, as I shall show by author-
ity hereufter.

The 2d is not liable to the objection urged against it. See the
record, (pp. 18, 19) where Whitelock expressly agreed to abide by
the sale, and that the house should be Crist’s.

The 8d instruction is supported by the evidence. (See record,
pp- 18,19.) This instruction embodies the law that the possession
of the tenant is the possession of the laundlord; and Whitelock
swears that heheld the house as tenant of, and paying rent to, Crist.

The 4th instruction merely asserts a common principle, that pes-
session of personal property is sufficient (in absence of other proof )
evidence of title. And this is all the instruction covers.

The Sth instruction cannot be liable to the objections urged.
What constitutes personal property is a question of law; but wheth-
er a specific piece of property is personal or real, is a fact to be as-
certained under the law. ;

The 6th and Tth instructions are supported by Whitelock’s evi.
dence, (pp. 17, 18, of record,) where he says he had Phillips’ per-
mission to build the house where he did; and he built it with a view
to its removal. That these instructions embody the law, 1 will here-
after show.

The 8th instruction is explanatory of all the others in referring
to Whitelock’ intentions. Can any one mistake its meaning in con-
nection with the other instructions ? It seems clearly not. That
it embodics the law, the authority referred to will hereafter show.




As to the 4th point:

The 1st refused instruction of defendants cannot be the law. Is
it true that a man has no power over his own property? Cannot
the owner sever what was a part of the realty, and make it personal
estute ?

Cannot a man build a house on his own land, which he intends
for movable property, as personal estate ? And will not a sale and
delivery of such house pass its title as personal property? These
questions clearly show the error in the instruction, and it was prop-
erly refused.

But the court gave for defendant two instructions, which embody
the same principles of law asked for in the refused instructions.
(See the 3d and 5th instructions given for defendant in the abstract,
and in the record, pp. 26, 27.

The 2d refused instruction is wrong, for this reason; that it in-
structs the jury that the levy and sale are void, and on that conclu-
sion of law alone they should find Jor the defendant.

What becomes of Whitelock’s assent to the sale? This instruc-
tion entirely ignores that. Then again, the instruction gives the
defendant—a mere wrong-doer—the right of objection to what is
binding between the parties to the act. The defendant was not
not connected with Whitelock in any manner, but was a mere stran-
ger to him and his acts; and as long as Whitelock does not com-
plain of the levy and sale, it is not for defendant to do so.

The 3d instruction refused is objectionable for the same reasons
as the 2d. It ignores the facts of the case, and as a mere proposi-
tion does not apply to the evidence.

Again, the law asked for in these 2d and 34 refused instructions
was substantially fully given in defendant’s 24 given instruction.
(See abstract, and record, p- 26.) Where an instruction given is
substantially the same as one refused, judgment will not be reversed.
(23d 111, 552, 502.)

Having thus briefly examined appellant’s instructions, let me now
state the law of this case, as I believe it to be.

If the house was personal property, there can be no doubt tha it
Was subject to execution; and if it was taken in execution, and sold
by the constable, nobody can complain of the constable’s acts ex-
cept Whitelock, or those connected with him by purchase, or as
creditors. And if Whitelock affirmed the constable’s sale, however
defective the levy and proceedings under it may haye been, no
stranger can step in to raise objections.

That the house was personal property, (laying out of view the fact
that it was a dwelling,) there can be no doubt from the evidence.
(See the description of it in Stitt and Mitchell’s testimony, on pp.
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14, 15, of the record, the abstract not being full on that point.)
And that the house was erected for removal, there can be no ques-
tion, for Whitelock so swears, and the manner of its construction so
indicates.

The law is, that the intention, understanding, and agreement of
parties, controls the character of the property. It was so decided
expressly in Smith vs. Benson, (1st Hill, [N. Y.,] page 178.) And
the counsel for appellant says that it was decided in 2d Scam., 284,
that the intention controls.

o
®

In the case at bar, Whitelock and Crist by their agreement treat-
ed the house as personal property, and passed the title to Crist—
Whitelock holding as tenant.

In the absence of Whitelock, Dooley took the house and moved
it off, and held the same as his own. There was no cancellation of
the contract on the part of Dooley and Whitelock, or Whitelock
and Phillips; and Whitelock was entitled to notice of a forfeiture
if Dooley desired to declare one.

In the contract between Dooley, and Phillips and wife, the con-
sideration was executed—that is to say, each took possession of the
property they had purchased from each other, but deeds were not
passed. (See the record, page 20.)

Phillips and his wife owned the land on which they gave White-
lock permission to build—Whitelock built his house and lived on
the land about three years—while Dooley lived on and enjoyed the
property he got of Phillips. There was, then, no right in Phillips
and Dooley, without notice to Whitelock, so to act as to give Dooley
Whitelock’s property. There was no clause of forfeiture in the
contract between Dooley and Phillips, or in the building arrange-
ment between Whitelock and Phillips; and Whitelock was surely
entitled to notice of the cancellation of the Dooley contract, before
his property could be forfeited. If, then, Whitelock had those
rights, Crist had them, as holding under him.

Again: Phillips could not have claimed Whitelock’s house, be-
cause it was on his (P.’s) land, without giving Whitelock notice to
take it away. Dooley took the land back from Phillips, and virtu-
ally held under him; and Dooley therefore could not claim the
house as his own, by virtue of its being on his land, without notice
to Whitelock. And if Whitelock was entitled to this notice, so
was Crist.

The point raised about the levy and sale I shall not notice, fur-
ther than to say that the affirmance of the sale by Whitelock cer-
tainly cuts off all objection to it, as he was the only person then
having the right to complain.

WILLIAM W. ORME,
for Appellee.
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