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SUPREME COURT.

APRIL TERM, 1868,

SAMUEL MYERS,

Defendant in Frror.
Loints for Defendant

in Ivor.

1‘
ADS. }
JOHN GILLILAN, ’

J

LPlaintiff in Irror.

L

Tt is difticult to conceive upon what grounds the plaintiff in error expects
to reverse the judgment of the Court below. Vo objection was made to the
introduction of any of the cvidence, neither was there any exeeption taken

to the giving or refusing to give any instruction by the Court to the jury.

. The record shows that the only exception taken in the cause was an
exception to the decision of the Court, refusing a new trial to the defendant
below, which exception is found on page 80 of the record.

The abstract of the record, made by the counsel for the plaintiff in error,
erroncously states, (see last line of page 2, and seventh line of page 3, of Ab-
stract,) that the ¢ counsel for defendant excepted” to the refusal of the
Court to give the instructions asked for by the defendant below, and that
“ defendant’s counsel excepted ” to the giving by the Court of the instruc-
tion given. Neither of which exceptions appears in the record.

As the evidence appearing in the record is short, and as the abstract does
not contain material portions thereof, which we think it should contain, we
here insert all the evidence appearing in the record of this cause.
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¢ ALGONQUIN, June 8th, 1857.
Mr. Myers: Sir—You will please take up my note payable’to Samuel

S_mit.h for two hundred and.two dollars, with ten per cent. interest from the
first of April, and it will be right as we talked.

(Signed) JOHN GILLILAN.”

And endorsed thereon was the following :

¢$205.87 Received, Chicago, June 9th, 1857, from Samuel Myers, two
hundred and five dollars and eighty-seven cents, being in full for my note
and interest, dated March 16th, 1857, against John Gillilan.
(Signed) S. J. SMITH.”

“ ArcoNQuix, March 16th, 1857.
Due Samuel Smith, two hundred and two dollars, for corn delivered to

this date.
(Signed) JOHN GILLILAN.”

“Defendant’s counsel admitted the signatures of the defendant, and of
S. J. Smith, to the instruments in writing, of which the above are copies, to
be the gennine signatures of the defendant and of said S. J. Smith, and
consented that they be read in evidence, and admitted that the said defend-
ant sent the letter, above copied, directed to Mr. DMyers, to the plaintiff,
and that the plaintiff on the ninth day of June, 1857, at the request of the
defendant, took up the note made by said defendant as requested, and paid
the sum of two hundred and five dollars and eighty-seven cents, in taking up
the said note, which was the amount of the principal and interest then due
upon said note.”

The defendant then introduced one S. J. Smith, as a witness, on his part,
who testified as follows:

“T can’t say that I ever saw this paper before,” (referring to the letter
sent by defendant to plaintiff, requesting plaintiff to take up his, defendant’s,
note.) * That is my name signed to the receipt on the back of it. I don’t
know whether I did sign it or not. I don’t remember. I can’t tell certainly
whether I signed it or not. That’s a good while ago. That’s my name, I
know. I guess it is my signature, I can’t tell exactly about it. I can’t say
that I ever saw it before; but I guess I signed it. I think it is my signa-
ture, but I have forgotten. I brought such a paper, and saw Myers here in
Chicago, and I gave the paper to Myers, and he took up the note and paid
the amount he was requested by Gillilan to pay. I think this is the paper.
Myers first said, as near as I can remember. Idon’t know about this. He
turned to some one in the storve, and I think he said, ¢ Has any arrangement
been made ?’ I think some one said it had. Myers paid the money ; I think
the amount stated in my receipt.”

On his cross-examination, the witness further testified :
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“I do not pretend to give the language used by Myers, nor the other
man; I don’t know what it related to; I know I got the money of Myers,
and that is all T cared for. T delivered the paper to Myers and he paid the
money. I haveno doubt that Myers paid $205.87, to take up Gillilan’s note
at Gillilan’s request. I know he did, and that was done June 9th, 1857.
My memory is not good; very poor. The letter was written at Algonquin,
and sent by defendant to the plaintiff at Chicago.”

See Record pages 24, 25, 26, and 27.

The evidence shows, and the counsel for the defendant below admitted on
the trial of the cause, (see Record, page 25,)  that the plaintiff’ on the ninth
day of June, 1857, at the request of the defendant, took up the note made
by said defendant as requested, and paid the sum of two hundred and five
dollars and cighty-scven cents, in taking wp the said note, which was the
amount of the principal and interest then due upon said note.” Nothing
more could be required of the plaintiff below, to enable him to recover.
Myers paid $205.87 to and for the use of Gillilan, at the request of Gillilan.

The instruction given by the Court covered the whole ground, and the
counsel for the defendant below was satisfied with the giving of that instruc-
tion alone, in the place of the other instructions which were refused, as no
exception was taken to the giving of that one, nor to the refusal to give
any of others which were refused. The instruction given was as follows :
¢“If the jury believe from the evidence that Myers paid the order for the
accommodation of the defendant, and had no funds in his hands belonging
to the defendant, and that there was no consideration outside of the request
in the draft for the payment thereof, then the plaintift should recover ; other-
wise not.”

This instruction allowed Myers to recover only on the several united con-
ditions that he paid the money for the accommodation of Gillilan, and that
Myers had no funds in his hands belonging to Gillilan, and that there was
no consideration outside of Gillilan’s request for the payment thereof. With-
out the concurrence of all these conditions, the Court instructed the Jjury that
Myers was not entitled to recover.

This Court, in the case of Warren v. Dickson, 21 IlI. R., 118, held, that
if an instruction given puts the whole case fairly before the jury, that is suf-
ficient, and that the judgment will not be reversed by the giving or refusing
to give other instructions.

The instruction given, in the case at bar, complied with that decision,
even if the instructions refused had been proper to have been given, and
oven if Gillilan’s counsel had taken any exception to the refusal to give
them.
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The counsel for the plaintiff in error erroncously assumed, in the Court
below, to treat Gillilan’s request to Myers to take up his (Gillilan’s) note, as
a bill of exchange.

In the case of Cook v. Satterlee, 6 Cowen’s R. 108, 109, the Court held,
that an instrument in writing, by which A directs B to pay C, or bearer,
four hundred dollars, and take up A’s note of that amount, though the instru-
ment be accepted by B, is not a bill of exchange. The Courtin that case,
by Chief Justice Savage, says, “The essential qualities of a bill or note,
are first, that it be payable at all events ; not dependent on any contingency,
nor payable out of a particular fund ; and second, that it be for the payment
of money only, and not for the performance of some other act, or in the
alternative.”

The Court in that case held that the instrument was payable upon a con-

tingency ; and that it was the same as if it had read,* pay W. C. $4€0 on
his giving up our note,” cte.

Myers could not take up the note until it was presented, nor was he bound
to pay the money till the holder of the note was ready and oftered to enable
him to take it up. The payment of the money and the taking up the'note
must be simultaneous acts.

Gillilan’s request was not for the payment of money absolutely, but only
on the contingency that the holder of the note should present it to Myers
for payment, which he might or might not do, and in the event of its being
presented to Myers for payment, Myers was not only required to pay the
money, but to do a farther act, the computing the interest due and the taking
up the note.

The law recognizes instruments of writing for the payment of money only,
as coming under the denomination of bills of exchange. A request to take
up a note does not come under this denomination.

Nor are the rules governing the rights and obligations of parties to bills of

exchange applicable to such an instrument as the request of Gillilan to Myers
to take up his (Gillilan’s) note.

Bradley vs. Morris, 3 Scam. R. 183.

It must be stated in every bill of exchange to whom, absolutely and cer-
tainly, and not alternately, the bill is to be paid.

Story on Bills of Exchange, § 54.
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In the request of Gillilan to Myers, to take up his (Gillilan’s) note, no
person is named to whom the money should be paid, nor is the name of the
holder of the note stated. It simply, by way ot describing the note, states
that the note is ¢ payable to Samuel Smith;” neither is it payable to bearer.

See Record, page 24.

An instrument which is not payable by its terms to some person, or (in
some of the States) to bearer, is not negotiable, neither is it a note or bill.

Smith v. Bridges, Breese, R. 18.

Mayo v. Chenoweth, Breese, R. 200.
Walters v. Short, 5 Gilman R. 259.
Musselman v. Oalkes, 19 1ll. R. 81.

Lord Ch. Baron Eyre, in the case of Gibson v. Minet, 1 H. Black,
says: “If I direct another to pay £500 at some day after date, for value
received, and not say to whom, it is waste paper.”

The Court, in case of Douglas v. Wilkeson, 6 Wend. R. 644, says, it is
supererogation to fortify with authorities the position that an instrument,
without being payable by its terms to some person, or to the bearer thereof,
cannot be mnegotiable paper. The position as Bayley states it, is this .
¢ Where a bill or note is payable otherwise than to the bearer, it must con-
tain the name of the payee.” Bayley on Bills, 22.”

There was no error committed by the Court below against the defendant
below.

The judgment of the Court below is abundantly sustained by the law and
the evidence.
KING & SCOTT,
Attorneys for Defendant in Error.,
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Supreme Gomt of Illinoig.

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1863.

-

JOHN GILLILAN, Appellant.

VS.
SAMUEL MYERS, Appellee.
ABSTRACT OF RECORD.

}Appeal from Superior Court, Chicago.

Pracrra.

Svanrons.—Issued June 4, 1862. Served June 9, 1862.

Drcrararron.—TFiled July 25,1862. In Assumpsit. 1st Count for
goods, wares and merchandise sold by defendant in error to plaintiff in error,
and promise to pay therefor the sum of $400. 2d Count—goods sold and
delivered, quantum merwit. 3d Count—money lent and advanced, had and
received, &c. 4th Count—account stated.

Prea.—Filed September 1, 1862. 1. Non assumpsit. 2. That in con-
sideration that the defendant would deliver to one Charles Ayres & Co., a
large amount of corn, malt, rye and wood, of the value of $205.87, the
plaintiff would pay a certain promissory note of the defendant to one Samuel
J. Smith of $205.87; that defendant delivered corn, &c., and plaintiff paid note
which is same matter counted on in declaration. 3. That in consideration that
defendant would deliver to Charles Ayres & Co., corn, rye, malt, dec., of the
value of $400, plaintiff agreed to pay like sum for defendant and did in
taking up note to Smith. Corn, de., Was delivered.

ATFFIAVIT OF MERITS.

REPLICATION.

Trran and Verpicr for Plaintiff. Damages assessed at $272.78.

Morrox ror NEw Trian. Overruled and judgment on the verdict.

Birn or EXCEPTIONS. :

PLAINTIFE’S PROOF.

The following instruments in writing were introduced by the plaintift,

and read to the jury. A
“ALrcoNQuiN, June 8, 1857.
“ Mz, Myxzrs, Sir:

«You will please take up my note payable to Samuel J. Smith, for two
«hundred and two dollars, with ten per cent. interest from the first of April,
« and it will be all right as we talked.

(Signed) “JOHN GILLILAN.”
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And endorsed thereon was the following :

«“ $205.87. Received, Chicago, June 9th, 1857, from Samuel Myers,
“ two hundred and five +'7; dollars, being in full for my note and interest,
“dated March 16th, 1857, against John Gillilan.

«S..J. SMITH.”
Note as follows:
“Arcoxquin, March 16, 1857.
¢ Daue Samuel J. Smith two hundred and iwo dollars, for corn delivered

“to this date.
“JOHN GILLILAN.”

Tt was admitted that above order was sent to plaintiff by defendant, and
amount due on said note being $205.87, was paid by plaintiff.

DEFENDANT’S PROOF.

S. J. Sarrn, testified—I brought such a paper as the order shown me
(order above given) to Myers, in Chicago, and gave the paper to him; he
took up the note and paid the amount he was requested by Gillilan to pay.
Myers first said, as near as I can remember, “ 1 don’t know about this;” he
turned to some one in the store, and T think he said, “ Has any arrangement
been made?” I think some one said it had. Myers paid the money.

Cross-Bxayixariox.—I do not pretend to give the language used by
Myers, nor the other man; I don’t know what it related to ; I know I got
the money of Myers, and that is all I cared for.

Ixsrrucrioys Rerusep.—The defendant’s counsel therupon requested
the Court to give to the jury the following instructions:

If the jury believe from the evidence in the case, that the sum of two
hundred and five dollars and eighty-seven cents, paid by the plaintiff to
Smith, on the order offered in proof, was paid under an arrangement pre-
viously made between the plaintiff and the defendant, 1t is incumbent upon
the plaintiff to show what that arrangement was, otherwise the defendant
will be entitled to recover.

The jury are instructed as a matter of law, that the paper offered in
evidence in this cause, and upon which the money was paid by the plaintiff
to Smith, is a draft or order for the payment of money ; and that the pre-
sumption of Jaw is, in the absence of proof to the contrary, that the defendant
had funds in the hands of the plaintift with which to pay it. :

If the jury believe from the evidence, that previous arrangements had
been entered into beuween the parties, for the payment of the note in ques-
tion; and, in accordance with such arrangement, the order was given, in the
absence of other testimony explaining such arrangement, the plaintift is not
entitled to recover.

If the jury believe from the evidence, that this action is brought upon
an order from the defendant upon the plaintiff, to pay a certain sum of
money, it is a presumption of law that it is so drawn upon funds in the hands
of the plaintiff, belonging to the defendant.

If the jury believe from the evidence, that the order in this action was
paid out of funds in the hands of the plaintitt, belonging to the defendant,
the plaintift is not entitled to recover.

Which instructions the Court refused to give, and counsel for defendant
excepted.
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[xstructrons Grvex.—The Court instructed the jury as follows:

If the jury believe from the evidence, that Myers paid the order for the
accommodation of the defendant, and had no funds in his hands helonging to
the defendant, and that there was no consideration outside of the request in
the draft for the payment thereof, then the plaintiff should recover; other-
wise not.

To the giving of which instruction the defendant’s counsel excepted.

Motion for mew trial made and overruled, and prayer for appeal
allowed, dc. -

Cerrrrreare of Clerk.

AssieyueNT oF Errors.—1. The Court erred, in refusing to give the
instructions requested on the trial, by the appellant.

The Court erred, in giving the instructions that were given.
The Court erred, in overruling the motion for a new trial.
The verdict is against law and evidence.
. The judgment is against law and evidence.
CHASE & MUNSON, Atfys for Appellant.
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SUPREME COURT.

APRIL TERM, 1863.

Defendant in Lrror.

Loints for Defendant
ADS.

SAMUEL MYERS, ]
>.

in Brror.
JOHN GILLILAN,

LPlaintif in. Error. |

1L

Tt is difficult to conceive upon what grounds the plaintiff in error expects

to reverse the judgment of the Court below. No objection was made to the
introduction of any of the cvidence, neither was there any exception taken

to the giving or refusing lo give any instruction by the Court to the jwry.

The record shows that the only exception taken in the cause was an
exception to the decision of the Court, refusing a new trial to the defendant
below, which exception is found on page 30 of the record.

The abstract of the record, made by the counsel for the plaintiff in error,
erroncously states, (see last line of page 2, and seventh line of page 3, of Ab-
stract,) that the ¢ counsel for defendant excepted” to the refusal of the
Cowrt to give the instructions asked for by the defendant below, and that
“defendant’s counsel excepted ” to the giving by the Court of the instruc-
tion given. Neither of which exceptions appears in the record.

As the evidence appearing in the record is short, and as the abstract does
not contain material portions thereof, which we think it should contain, we
here insert all the evidence appearing in the record of this cause.
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‘¢ ALGONQUIN, June 8th, 1857.

Mr. MyEers: S;ik—You will please take up my note payable to Samuel
Smith for two hundred and two dollars, with ten per cent. interest from the
first of April, and it will be right as we talked.

(Signed) JOHN GILLILAN.”
And endorsed thereon was the following :

¢“%205.87 Received, Chicago, June 9th, 1857, from Samuel Myers, two
hundred and five dollars and eighty-seven cents, being in full for my note
and interest, dated March 16th, 1857, against John Gillilan.
(Signed) S. J. SMITH.”

¢ ALcoNQUIN, March 16th, 1857.
Due Samuel Smith, two hundred and two dollars, for corn delivered to

this date.
(Signed) JOHN GILLILAN.”

“Defendant’s counsel admitted the signatures of the defendant, and of
S. J. Smith, to the instruments in writing, of which the above are copies, to
be the genuine signatures of the defendant and of said S. J. Smith, and
consented that they be read in evidence, and admitted that the said defend-
ant sent the letter, above copied, directed to Mr. Myers, to the plaintift,
and that the plaintiff on the ninth day of June, 1857, at the request of the
defendant, took up the note made by said defendant as requested, and paid
the sum of two hundred and five dollars and cighty-seven cents, in taking up
the said note, which was the amount of the principal and interest then due
upon said note.”

The defendant then introduced one S. J. Smith, as a witness, on his part,
who testified as follows:

«T can’t say that I ever saw this paper before,” (referring to the letter
sent by defendant to plaintiff, requesting plaintiff to take up his, defendant’s,
note.) “That is my name signed to the receipt on the back of it. T don’t
know whether I did sign it or not. I don’t remember. I can’ttell certainly
whether I signed it or not. That’s a good while ago. That’s my name, I

- know. I guess it is my signature, I can’t tell exactly about it. I can’t say
that I ever saw it before; but I guess I signed it. I think it is my signa-
ture, but I have forgotten. I brought such a paper, and saw Myers here in
Chieago, and I gave the paper to Myers, and he took up the note and paid
the amount he was requested by Gillilan to pay. I think this is the paper.
Myers first said, as near as I can remember. Idon’t know about this. He
turned to some one in the store, and I think he said, ¢ Ilas any arrangement

been made ?” I think some one said it had. Myers paid the money ; I think
the amount stated in my receipt.”

On his cross-examination, the witness further testified:
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“I do not pretend to give the language used by Myers, nor the other
man ; I don’t know what it related to; I know I got the money of Myers,
and that is all I cared for. T delivered the paper to Myers and he paid the
money. I haveno doubt that Myers paid $205.87, to take up Gillilan’s note
at Gillilan’s request. I know he did, and that was done June 9th, 1857.
My memory is not good; very poor. The letter was written at Algonquin,
and sent by defendant to the plaintiff at Chicago.”

See Record pages 24, 25, 26, and 27.

The evidence shows, and the counsel for the defendant below admitted on
the trial of the cause, (see Record, page 25,)  that the plaintiff’ on theninth
day of June, 18517, at the: request of the efendant, took up the note made
by said defendant as requested, and paid the sum of two hundred and five
dollars and eighty-seven cents, in taking up the said note, which was the
amount of the principal and interest then due upon said note.” Nothing
more could be required of the plaintiff below, to enable him to recover.
Myers paid $205.87 to and for the use of Gillilan, at the request of Gillilan.

The instruction given by the Court covered the whole ground, and the
counsel for the defendant below was satisfied with the giving of that instruc-
tion alone, in the place of the other instructions which were refused, as no
exception was taken to the giving of that one, nor to the refusal to give
any of others which were refused. The instruction given was as follows :
“If the jury believe from the evidence that Myers paid the order for the
accommodation of the defendant, and had no funds in his hands belonging
to the defendant, and that there was no consideration outside of the request
in the draft for the payment thereof, then the plaintiff should recover ; other-
wise not.”

This instruction allowed Myers to recover ondy on the several united con-
ditions that he paid the money for the accommodation of Gillilan, and that
Myers had no funds in his hands belonging to Gillilan, and that there was
no consideration outside of Gillilan’s request for the payment thereof. With-
out the concurrence of all these conditions, the Court instructed the jury that
Myers was not entitled to recover.

This Court, in the case of TWarren v. Dickson, 27 I R., 118, held, that
if an instruction given puts the whole case fairly
ficient, and that the judgment will not be reverse
to give other instructions.

before the jury, that is suf-
d by the giving or refusing

The instruction given, in the case at bar, complied with that decision,
even if the instructions refused had been proper to have been given, and

even if Gillilan’s counsel had taken any exception to the refusal to give
them.



A1

The counsel for the plaintiff in error erroncously assumed, in the Court
below, to treat Gillilan’s request to Myers to take up his (Gillilan’s) note, as
a Dbill of exchange.

In the case of Coolk v. Satterlee, 6 Cowen’s R. 108, 109, the Court held,
that an instrument in writing, by which A directs B to pay C, or bearver,
four hundred dollars, and take up A’s note of that amount, though the instru-
ment be accepted by B, is not a bill of exchange. The Courtin that case,
by Chief Justice Savage, says, “The essential qualities of a bill or note,
are first, that it be payable at all events ; not dependent on any contingency,
nor payable out of a particular fund ; and second, that it be for the payment
of money only, and not for the performance of some other act, or in the
alternative.”

The Court in that case held that the instrument was payable upon a con-

tingency ; and that it was the same as if it had read,* pay W. C. $4C0 on
his giving up our note,” ete.

Myers could not take up the note until it was prcselited, nor was he bound
_to pay the money till the holder of the note was ready and offered to enable
him to take it up. The payment of the money and the taking up the note
must be simultancous acts.

Gillilan’s request was not for the payment of money absolutely, but only
on the contingency that the holder of the note should present it to Myers
for payment, which he might or might not do, and in the event of its being
presented to Myers for payment, Myers was not only required to pay the
money, but to do a farther act, the computing the interest due and the taking
up the note.

The law recognizes instruments of writing for the payment of money only,
as coming under the denomination of bills of exchange. A request to take
up a note does not come under this denomination.

Nor are the rules governing the rights and obligations of parties to bills of
exchange applicable to such an instrument as the request of Gillilan to Myers
to take up his (Gillilan’s) note.

Bradley vs. Morris, 3 Scam. R. 188.

It must be stated in every bill of exchange fo whom, absolictely and cer-
tainly, and not alternately, the bill is to be paid.

Story on DBills of Exchange, § 54.
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In the request of Gillilan to Myers, to take up his (Gillilan’s) note, no
person is named to whom the money should be paid, nor is the name of the
holder of the note stated. It simply, by way ot describing the note, states
that the note is *“ payable to Samuel Smith;” neither is it payable to bearer.

Sece Record, page 24.

An instrument which is not payable by its terms to some person, or (in
some of the States) to bearer, is not negotiable, neither is it a note or bill.

Smith v. Bridges, Breese, R. 18.

Mayo v. Chenoweth, Breese, R. 200.
Walters v. Short, 5 Gilman R. 259.
DMMussebnan v. QOakes, 19 1ll. R. 81.

Lord Ch. Baron Eyre, in the case of Gibson v. Minet, 1 H. Black,
says: “If I direct another to pay £500 at some day after date, for value ’
received, and not say to whom, it is waste paper.”

The Court, in case of Douglas v. Wilkeson, 6 Wend. R. 644, says, “it is
supererogation to fortify with authorities the position that an instrument,
without being payable by its terms to some person, or to the bearer thereof,
cannot be mnegotiable paper. The position as Bayley states it, is this;,
¢ Where a bill or note is payable otherwise than to the bearer, it must con-
tain the name of the payee.” Bayley on Bills, 22.”

There was no error committed by the Court below against the defendant
below.

The judgment of the Court below is abundantly sustained by the law and
the evidence.
KING & SCOTT,
Attorneys for Defendant in Error.
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