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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVASION,

APRIL TERM, A. D. 18673,

R. S. HARRIS & CO.)
App ‘)Zlﬁ&? - | Appeal from Cireyit Court, Jo Daviess Counti;,
S. K. MIN I:JR, T Action of Assumpsit, ;
Appellee.

ARSTRACT OF RECORD.

juseor  This is a snit brought by appellants ta recover the praceeds of a sale
Jcord. o o vaft of lumber in logs, made by appellee, as Sheyift’ of said County,
in A. D. 1857, under color of process.

9.3.8 Declaration ¢ontaing only the Cammon Counts,
: !

=0y

11& 1st. Pleas,  The general issue and simileter.
12

ond. Set off in the form of Common Couynts, with replications, (couy
mon tyaverse) and issue.

18



ﬁ[gry
13
17

18

19

2

3d. Special plea of former recovery ; setting up levy by defendant as
sheriff of two several writs of attachment, one in favor of Erastus S. Tracy,
and the other in favor of B. IL Campbell, and both levied against the
goods and chattels, lands and tenements of Bunce, Pinto and Co. The
one in faver of Tracy, levied on the 16th day of January 1857, the one
in favor of Camphell, levied on the 12th day of February 1357.3 both
returnable to the March term of the Circuit Court of said County, 1557,
That the logs in controversy were levied and sold under special writs of
fi. fa.,issucd on the judgments rendered at the May term of said Court,
and the proceeds applied pro 7ata, in said writs. That said plaintifts
sued said defendant to the Angust term of said Court, 4. . 1857, in an
action of trespass de bonis aspertatis,” for taking and conveying away
the same identical Yogs sned for in this action ; and that the whole matter
in controversy in this action, was determined in said action of trespuass.

To which special plea, by leave of a Court, plaintiffs filed several repli
cations as follows ;

1st. Denies allegation that the trespass snit was for the same identical

logs.

od. Denies allegation of a levy of Campbell's writ of attachment on
Jogs sued for in this action.

3d. Denies allegation that said logs were sold under Tracy and Camp
bell’'s writs, jointly.

To these replications issye to the country is tendered and similite®
added.

4th. Avers in avoidance of plea in bar, that the merits of the action of
trespass, was not reached, in this ; that theye wereissue of property i
gaid action, which were not passed ypon by the Jury, their verdict of
¢ not guilty” being only applicable to the plea of “ not guilty” in said ae-
tion of trespass.

5th. Sets up the want of lien of Campbell's writ, and the sale of othep
property suflicient to satisty the Tracy writ, and thereby a release of said
Property b)' oporntion of law from the lien of '_l‘ruc)"s wpit,



Fag- of

3

6th. That there were issues of property in said trespasssuit, not passed

é";"""- upon and determined by the Jury.

23

24

10
(52

8}

34

Defendant rejoined to 4th replication that the issues of property were
determined in sajd trespass suit, and issue to the country.

To 5th replication denies that said property was the property of plaint-
iffs, and not the property of defendant,and avers trial on merits and issue
to the country,

To 6th replication rejoins trial on the merits and issue to the country.

Cause brought to trial before a Jury, October 30th, 1861, when the
following evidence was offered and heard.

Plaintiffs Evidence.

T. D. Sweer, was clerk tor plaintiffs during February, A. D. 1857. On
the 7th day of February 1S&7, bought for them the logs in controversy,
of Bunce, Pinto & Co., and took bill ot sale of that date. Consideration
of purchase and sale, $770,56. That was the amount of debt owing to.
plaiutiffs, from Bunce, Pinto & Co. I took possession of the raft thay
same day. Pinto delivered itto me. The raft remained in the same
place until spring, when I pointed it out to Chas. IIL. Merry and Mr.
L. Holmes who ook possession of it for plaintiffs. Bill of sale from
Bunce, Pinto & Co., to R. S. Ilarris & Co., dated February Tth 1857,
conveying the logs for $770,56, deseribed as about 3 of a raft of logs, &c.
Chas, H. Merry was the clerk of plaintiffs in February, A. D. 1857. The
logs were pointed out to me by Mr. Sweet, sometime in the spring of
1857. I with LaFayette Holines marked them. I think the mark was a
double X. It was made by ahamnmer used for marking lead. Employed
a man by the name of Shields to watch them, until plaintiffs sent one
Mr. Stoddard fo raft them. They were marked for plaintiffs,and they
paid the men for watching and rafting them to Galena.

The bill of sale from Bunce, Pinto & Co., to- R. S. Harris & Co., for
the loge in controversy, was then read to the Jury as evidence, without
objection.

See Record, page 31,
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J. A. Pixto, one of the late firm of Bunee, Pinto & Co. stated thathe

Zecrd. pod no interest in event of thissuit, and had a rclease from plaintifts.

35

39

Stated same as Mr. Sweet as to sale and delivery of logs to the plaint’fs,
and also consideration of sale.

Stated that these logs were not included, in the levy of Tracy's attach-
ment. Thatlevy only included logs in thie hoom about the mill, and cer-
tain lands on which the mill stood ; thesc logs were from a guarter to 2
half mile below the mill by themselves.

Gmrox Storparp, was employed by plaintiffs toratt the logs: they
were all marked by a hammer used for marking lead. When I went there
the ice was breaking away. Iretained charge of the Iarris raft all the
time for the Ilarris’ who paid me for watching it, and finally ruu it to
Galena, when it was seized by defendant and sold by him.

The logs lay in aslough, below a sand bar, nearly § a mile below the mil]
at Dunleith. The logs abont the mill were confined by a boom, until the
boom broke in the spring ; there were no other logs in the vicinity of the
Tarris raft. After that, the logs abeve came down, and some Jodged
againet this ratt. I put none of them in the raft. There were none but
the marked logs in the raft, excepta few I bought a .d paid tor, and brought
round with them ; my logs were nat claimed by either plaintitfs or defend-
ant. The Haris logs had only the lead marks and the Pinery boom
marks. Bunce, Pinto and Co., marks same. It was agreed by attorneys
that this testimony of witness was given in action of trespass between
sawme parties, about the same logs.

Tuoxas (loocrr, knew tho logs in controversy ; knew then when lying
below Dunleith, and after they were brought to Galena. Bought part of
the raft from Mr. Nelson, who bought at Sheriff’s sale.  There was over
one hundred thousand feet of lumber in the raft. T was to have one halt]
but could not divide equally, without dividing a string ; we got HT000
feet, which was less than one half, Iknew the logs by quality, size and
length ; 1 knew them the same way you know your house, and as well|
They sold for some 87,75 per thousand. Mr. Hlarris was present when the
logs were sold and forbid the sale. I paid the money to M Nelsou for
our share of the logs.
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ograr  9- L. Jouxsoy, was one of the firm of Nelson and Co., when the logs
";'%""" were purchased. They measured or scaled npwards of one hundred and
“  twenty one thousand fect. We paid in full the sum of nine hundred and

-

forty dollars for the raft ; it was $7,75 per thousand.

(-4
4 B A
46 A. L. Cusnmxes was the attorney of E. 8. Tracy in the attachmen@‘ﬂ 2
suit above mentioned. Before the sale by Miner of the logs in contro-
4G VersY, said Tracy sold and assigned the judgment on attachment above

mentioned to the plaintiffs in this suit. The assignment was shown to
47 witness and identified as tle one exceated by Tracy, to plaintiffs, which
was then read in evidence. Tracy then executed an assignment to plaint-
iffs on the judgment docket, whore the judgment was entered, which was
also read in evidence. Was present when Miner sold the logs, and heard
James M. Harris, one of the plaintiffs forbid the sale under the Tracy
execution, stating the assignment above mentioned.

Witness also stated to Miner, that it he sold under the Tracy cxecution,
he sold at his peril, and Tracy would not be held liable on his bond of
indemnity for such sale,

Defendant Miner was then ordered by B. IT. Campbell and his attorney
to go and sell the logs, they stated he was fully indemnifled. The logs
were then sold by defendant to Nelson & Co.

Plaintis then admitted the receipt of $368,34-100, partof the pro-
48  ceeds of said sale as assignees of the Tracy judgment, and rvested theiy
case,

Defendunt's Fedal-nee.

War. Prrrax was deputy Sheriff in 1857, In January Miner instructed

5g meto take charge of mills and logs; told witness to take charge of all

the logs in the State of Illinois ; took charge of logs in the slough, and

had charge of them & or 4 weeks, Miner said  Pinto bad turned out

500,000 feet of logs, and that those were all the logs belonging to Bunee,
Pinto & Co,, in the State of Illinois,

War Friesp was present when levy was made on mills and logs in
favor of E. S. Tracy, vs Bunce, Pinto & Co. Was attorney for Tracy ;
levy wag in January or February 1857 5 writ was levied after dark. Piuta
said they Lad some 600,000 fect of Jugs, and that included all the logs iu

[}
(921



e of the County of Jo Daviess belonging to the firm. Inquired abouf some
logs lying up the river above the will ; he said those were not in Jo Da-
viess County, they were in Wisconsin. ‘Mr. Pinto was the only membeF
of thefirm present ; he gave memorandum of quantities himself.

E. S, Covernn. Iacted as deputy sheriff; was present when the levy

46 \was made. Itook charge ot the logs at the request of the sheriff in the

fore part of March 1857. The logs were scattered along the shore for half

a mile or more beiow Bunce, Pinto & Co’s mills. I do not think thera

were so many logs as 400,000 feet; do not think the logs placed in my
possession would exceed 250,000 feet.

Also the following papers in the trespass suit spoken of in the plead-
ings, were then read in evidence &

68 The writ, the declaration, verdict of the Jury #not guilty,” and judgment
7L  on verdict.
2
3 Also two instrnctions given by the Court in the trespass suit, to which
© Jefendants objected and excepted to the ruling of the Court.
Also papers in attachment snit of Tracy vs. Bunce, Pinto and Co.
3 The writ of attachment, with levy on land and mill, and also lumber

attachment suit, $3.072 83, The specinl writ of f. fa. for sale of prop-
erty levied in attachment and endorsements thercon, by virtue of the
within writ : 1 have this 16t day of June 1857, levied upon the within

1
75 and logs deseribad as 502,000 feet of lumber in Jogs. The judgment in
el
]

deseribed property.
§. K. MINER, Sheriff.”

“This excention is returned this 13th day of September 1857, madethe
costs and $2,223,69-100 on the judgment which has been paid to plaintitfs’
attorney, and costs to clerk except my fees ; also the furthersum of $368,
34-100, wade op the judgment and paid to clerk.

S. K. MINER, Sheriff.”



g of
Lecord.

73

81

83

83

83

54

(

Dafendant then offered the record in the case of B. II Campbell ve.
Bunce, Pinto & Co.. to the reading of which, plaintifts by their attorneys
objected, because it appeared by the rocord that the writ issued long after
the plaintitfs were the owners of ths luss. Objeztion overruled, and
exceptions taken to ruling of Court.

r d . . - .
The following papers were then read in evidence of the record of said
suit, to wit :

Wit of attachment B. IL Campbell vs. Buance, Pinto & Co., with levy
on land and mills, and also logs described as 500,000 feet of lumber in
logs ; also judgment B. H. Campbell vs. Bunce, Pinto & Co., $3,988,59 ;
also special writ of fi. fa. jssued on said judgment for sale of property
levied in attachment and endorsements therein.

« By virtue of the within writ, T have this 16th day of June 1857, lev.
ied upon the within deseribed property ; also levied on the following
property, on the 9th day of August 1857, to wit : one house 18 by 20
feet, one two horse wagon, one cart, small lot of-iron and small lot pick-
eting.

S. K. MINER, Sheritt.”

«13th of September 1857 made the costs in full, and $3,364,80-100 on
the sale of the within described property, and the plaintiff in the execu-
tion being the purchaser, that amount is paid to him and the costs paid
to the clerk, except my fees ; also the farther sum of $86,00 by sale of

i1¢ levy made 9th of August 1857, and that amount paid to plaintiff.
S. K. MINER, Sherift”

Defendant oftered to prove by George Karrmann, a juror on the tres-
pass suit mentioned in the pleadings, that all the issues in said trespass
suit were passed upon by the Jury in that case ; objection to said testi.
mony sustained and defendant excepts.

War. R. Roweey testified that the Sheriff paid into his hands $368,34
on the 25th of February 1858, and payment of same to plaintifts’ attor.
ney. It was paid to Hurris & Co.. as assignees of the Tracy Jjudgment,

4
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DPlaintiffs Rbulting Evidence.

L tificates of purchase of Real Estate levied on
hy Tracy’s writ of artachment, to prove by defendant’s admission, sale
of said Real Estate for more than amount of Tracy’s Judgment and costs.

84  Objected to by defendants objection over ruled and exceptions taken.

Evidence suffered to o to the Jury.

Pror of Plaintiff then offared e

s 1ointitts by attorney then g.skcd the following instructions, to wit :




Sy —

Which instruction was refused by the Court, to which refusal plaintiffs
by attorney then and there excepted.

The Jury found the issne for the defendant, and plaintiffs moved to. set
aside the verdict and for a new trial. Motion over ruled and Judgment
on the verdict. Appeal prayed and bond given.

ERRORS ASSIGNED.

1st. The Court erred in admitting in evidence for the defendant, the
instructions given by the Court in the trespass suijt.

2d. The Courterred in admittjng in evijdence for the defendant, the writ?

Jevy, Judgment and execution in the case ot B. H, Campbell vs. Bunce,
Pinto & Co.

3d. The Courterred in refusing the secand instruction asked by the
plaintiffs.

4th. The Court erred jn refysing the third instruction asked vy pluaintifls,

5th. The Court erred in granting the third instryction asked for ;Icl'undf
ant.

6th. The Court orred in over ruling the mation for a new trial.

th, The Court erred jn rendering the Judgment rendered in this case,
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BRIEF OF POINTS AND AUTHORITIES.
1

Aside from the errors of admitting improper evidence, and giving in-
structions that misled the Jury, we are entitled to a reversal of the Judg-
ment.

We show a perfect title to the property bought, and paid for, befure the
Campbell writ of attachment was sued out, and that it remained in our
possgssion, from the 7th of February, until May following, when it was
setzed in Galena river, and sold under the Campbell writ, and the amount
of the sale, this suit being brought to recover the money

What is set up in defence in this suit is.

1st. The general issue.

2d. That this spit is barred by a former recovery in a trespass suit
ibetween the same parties, in which the merits were determined.

This makes it necessary to examine what was determined in the tres-
pass suit- The issues wese, in that suit.

1st. The general issue.

2d. A lien by virtue of the Tracy writ of attachrgent, and levy.
3d. A lien by virtue of the Campbell writ of attachment and levy.
4th. Special property ig the Sheriff under said writs and levy.

The whole defence then is presented in the record of the trespass suit,
if any. Now what as shown by the record.

1st. That the defendant assherift had in his hands a writ of attachment
against Bunce, Pinto & Co., o the 16t of January 1857, which was levied
on the logs in controversy, with lands and other property in value more
than twice the amount he was directed to collect by the writ.

“The plaintiffs purchase the logs on the 7th of February and
on the 12th of said February Campbell sued out hjs writ gnd the sheriff
levies op the same prupcrt)'.
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A trial islad, and the Jury find the defendant not guilty of the tres.
pass. The right of property was uét in controversy, and not passed upon.
The Jury simply found by their verdict, that the officer. having a writ of
attachment in his hands, that was levied, and a lien on the property, was
nota trespasser, and they found the only verdict consistant with the law,
that of “ not guilty,” That is, that the sheriff was not guilty of commit-
ting the trespass alleged, but do not pass on the plaintiffs property therein,

Chitty Pleadings, page 520, Sec. 3.

The plaintiffs then bring this suit to recover the money. In addition
to showing the facts of our purchase, delivery, and possession of the logs,
we show the sale by the Sheriff under Campbell’s writ (that was not a lien
on the logs) the amount he received for thewn, and that Traey’s writ, had
been satistied, from the sale of real estate.

The plsintiffs held the logs subject to the lien of Tracy’s attachment,
when that was satisfied, by a sai¢ of other property, then the plaintifts
took the property discharged of all liens.

Cushing’s Repts.

II

The second instruction asked by the plaintiffs, should have been
given. The law is well settled as to what is put in issue by the plea of
“not guilty.” Chitty says, “ In actions of trespass’* de bonis aspertatis,”
the plea of “not guilty” shall operate as a denial of ths defendant having
committed the trespass alleged, by taking or damaging the goods men-
tioned, but not of the plaintitt’s property therein.”

Chitty plead. page 520.

The Jury found by their verdict of  not guilty” in the trespass suit
pleaded in bar,simply that there was no unlawful seizure of the goods
but determined no issue ot property in the goods in controvercy ; in
other words the verdict could reach no further than the general. issue.

If then the Jury did not find the issnes of property in said logs, cither
for or against the plaintiffs, but only that defendant was not technically
guilty of an unlawful seizure, by reason of the process in his hands, in
that case, the finding of the Jury would be no bar toan action for the
property, or the proceeds when sold-

In case of bailment or other liens, the general owner conld not main-
tain trespass ; yet a verdict and Judgment in favor of defendant by
reason of his lien and right to the possession of goods consequent thereon
would not be held a bar to a suit for the property after the termination of
theiien or for the proceeds thereof if wrongfully sold and converted,
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The court should have given the 8d instruction asked by plaintiffs. It
1s founded on the principles of pro rata distribution, between attaching
creditors and intervening incumbrances and purchasers, in 16 Il Rep. 117
and the law reqiring the sherift to first levyand sell real estate for pay-
ment of debts.

According to said principles, the fact that Tracy’s and Campbell’s
svrits now both returnable to the same term, furnished a rule of distribu-
tion between said attaching creditors, but did not affect plaintiffs inter-
vening rights.

As between Camphell’s writ and plaintifiy’, the case must be tried pre-
cisely asif the Tracy writ had never been issued, while as batween Tra-
cy's writ and plaintifts’, we acknowledge the liability of the property for
the satisfaction of the writ, plaintiffs then as to Tracy’s writ must await
the sale of other property sufficient to satisfy thesame and costs, and
when Tracy’s writ was satisfied, or sufficient property sold for its satis-
faction, plaintiffs held the proparty conveved to them by absolute title
discharged of the lien.

Nor does the fact that tls subsequant writ comes in under the statate
for Pro RATA distribution, and takes away and appropriates & part of the
proceeds so that it is not in fact satisfied, make any difference. The

fuoncy 8o appropriated on the Campbell writ is Tracy’s loss, not defend-
ant’s.

The defendant. in this case attempted to make up the deficiency, nat
out of Bunce, Pinto and Cu’s. property, but out of plaintitts. He went
upon the ground that a satistaction of both writs was necessary before
plaintifis took their property released from his lien.

The third instruction given for defendant should have been refused,
because there was nothing in controversy before the Jury to which it was
applicable. Plaintifts expressly adwmitted the payment alluded to in said
instruction, and all the facts ypothetically stated in said instruction and
claimed only the balance over the amount already paid, and for which
the instructioun says the Jury should find for the defendant. (Sec 48 page
Record.) Theadwmission is tull and explicit of all the facts contained jy
said instruction, the receipt of $368,34-100, part of the proceeds of said
gale as the assignees of the Tracy Jjudgment and claiming only the bal-
ance of the $940 and interost,or 6 per cent.  Now let us see the relevaney
of th: ins!ruction.
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Doocs it tell the Jury not to give tho plaintiffs the $363,34-100 already

paid ? That cannot be since we are not claiming it, and to find that forde=
fendant would be finding something not in controversy. What is i con-
troversy ? the balance of the £940 and intercst. Then the instruction to
the Jury, if it has any relevancy, is a dircction to then to deduct from
the balance claimed, the sum $363,34-100, sinca they are expressly di-
rected to find as to that amount for the defendant. DBut thishas been
already allowed by plaintiffs, and to find for defen lant as to that amount
would he a double credit for the payment.

There is another objection to said instractian. It is wor.lel in sucha
manner as to convey a doyble meaning. The Jury are told that they
may infer from the acceptance of $3G3,34-100 as assignees, thut
plaintiffs ratified the sale. Now this following the argument before the
Jury, is caleylated to mislead ia this. The Jury are left to infer from
the term ratify the sale, the acceptance of all consequence, and among
them the wrongful payment of the money claimed in this syit to B. 1.
Campbell on his execytion. The anly possible motive in asking it was tg
mislead the Jury, in one of the ways above indicated, for surely no one
could be so stupid, as to apprehend a verdict for the $368,34-100 which
plaintiffs had expressly disclaimed.

The Jury was undoubtedly misled by sajl instryction, into the belisf
that plaintiffs had ratified the sale, and wefe estopped thereby from recoy=
ery in this action. :

The ruling of this Court has ever baen against allawing decisions of
Courts in other cases, either of this Court or Courts of other States, to b
yead to the Jury on trials, still less could the rulings of a nisé prius Court
in another case, be propey to go before a Jury as evidence. They were
not given as law, in that or any other case, but were intended for law in
the trespass suit. They were nat evidence in any just scuse of the term,
and should not have been gdmitted, :

1I1.

The recard of the attachment suit of B. I1. Campbell vs. Bunce, Pinto &
Co. was read in evidence, and as we think improperly. We had provi-
ously established our claim to the logs in controversy, and it devolvel
an defendant ta show either that we were barred by Jjudgment in the tres-



w

W

<

14

pass suit, or defeat our title by showing a batter one. Now this record
clearly could show nothing in relation to the trespass suit pleaded in bar,
If we are bound by that, it is a bar of record, and to be proved by its own
record, not the record of anothersuitbetween other parties. It is equally
inadmissible as evidence, tending to show cither a detect in onr title, or a
better title in defendant. There is no question of mitigation of damages
in this action, but only g qnuestion of title aside from the gpecial bar.

According to the principles of the caseof Jones vs. Jones ef. al. in 16
TIL. Repts. page 117, already referrad to, a levy subsequant to the accrual
of our title can be no defence to onr action.

If wo had sufliciently established our title, it could not be defeated
by proof of a subsequent levy. The proof shows our title five days prior
to Campbell’s levy, aud possession from that time, until seizare by de-
fendant in Galena, shortly before the sale on execution. The proof shows
the sale to be under Campbell’s writ.

The above causes of exror were urged on the Court below, on motion
for a new trial, and for the reasons assigned, a new trial should have been
_gruntcd. We tind nothing in the proof to sustain the verdict and judg-
ment in this ease. The trespass suit not reaching the merits of this ae-
tion is not a bar, nor can it be said in this case, that the merits might
bhave been reached apd tried in the action of trespass. .

IV,

The logs in controversy were sejized nnder the Tracy attachment before
the acerual of our title, and were lawtully in possession of the sheriff,
under that levy ; hence there was no technical trespass.  Some Courts
Lave held that trespass wight be sustained when property was seized

ander a valid writ, and afterwards sold under a void one, but that is not

the case at bar. The writ under which the property was sold, was regu-
Jar on its face, and regularly issued on a Judgmen authorizing its issue.
Nor yet was it voidable, for it issued on a valid Jjudgment and was full
authority and protection to the officer in all matters relating to the sale of
the property attached.  Having thus become Jawtully pussessed, defend-
Ant could not by a sale under Campbell’s writ becomne a trespasser  gh
ipiliv, )
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It this suit is not barred by the judgment in the trespass sait, the plaint
iff must recover. The proof is clear that the property in controver:y
became the property of plaintiffs on the Tth day of February 1857, sub-
ject only to the lien of the Tracy writ, and the proof is equally clear”
that before the sale of the logsin controversy, the lien of Tracy was ex-
tinguished by sale ot a large amount of property more than sufficient to
satisfy said writ. It appears that the amount of the sale as shown by the
sherifl’s returns on the two £ fa's is $5956,83 above all costs, commissions
and charges, deduct amount of the sale of ITarris’ raft $940. That leaves
§5016, while Tracy’s judgment was only $3072,85; we further sce that
the real estate alone sold for $4600,a much greater amount than was
necessary to satisfy Tracy’s writ.

See Record Page 84 78 and 33.

The property in controversy thus released from the lien of Tracy's
writ nover was subject to Campbell's writ, which issued on the 12th of Feb.
five days after plaintiffs title acerued. The verdict was not sustained by
the proof, and the Court should have granted a new trial, instead of
tendering judgment on the verdict. '

M., Y. JOHNSON, axp A. L. CUMINGS,
For Appellants.
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