SUPREME COURT.

APRIL TERM, 1863.

COOK
ADS.
BAY et al

REPLY TO PLAINTIFF’'S ARGUMENT.

The 1st point that the judgment stated, in the bill of com-
plaint, was not warranted by law. I reply, that, whether so
or not, the parties are concluded by it until reversed.

See remarks of J. Bronson, in 18 Wen., p. 380.

2d. The presumption of advancement does not prevail when
fraud appears in the transaction.

In 6 Ohio State Rep., p. 54, the Court says: “Now let it be
conceded that he absconded from New Jersey to escape his
creditors there, and that he caused the conveyance to be made
to his infant son for the fraudulent purpose alleged, yet no trust
results in his favor, or in favor of any one, except Ais creditors,
or subsequent bLona fide purchasers, without notice.” So by
this case there is a trust in favor of his creditors.

1 Ohio State, 1—9, Court says: Itis only when existing
creditors are injured by it, or when there is a fraudulent intent
as to subsequent creditor, that a gift of property can be objec-
ted to- And they hold, whether a gift, or an advancement, or
a trust, depends entirely upon the surrounding circumstances.

See-the cases cited in 1 Leading Cases in Equity, p. 280.

‘1 Dana, 532. Two facts were established against the chil-
dren. 1st. The indebtedness of the donor, their father, at the
date of the conveyances to them. 2d. The payment of his own
money for the lots. The first is proved by the judgmentin the
case upon which the bill was filed, and the second was inferred
in that case, but is proved in the case at bar. * This Court
cannot, in the absence of any evidence to.that cffect, presume
that the infants had money of their own, and if they had, the
fact was susceptible of proof, and would probably have been
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proved.” When it may be satisfactorily inferred that the con-
veyance was made to the child, not for the honest and benevo-
lent purpose of making a proper advancement, but for the
dishonest purpose of securing property to the father’s use, by
a colorable subterfuge, the Chancellor should treat the estate
as the father’s, on the principle of a presumed trust.

In the case at bar, Bay was engaged at this time, as the
counsel said, in his oral argument, in keeping a one-horse tav-
ern; he sclls out his entire interest in that, all that he had in
the world, at that time, so far as the evidence goes, and con-
verts it into this land.

4 Dana, 253. Baker v. Dobyns. * Without detailing more
of the testimony we would remark, that if a party be indebted
at the time of a voluntary conveyance to a child or grand-child,
such conveyance is presumed to be fraudulent, s & conclusion
of law as to thosedebts. And the presumption of law as to
prior debts, does not depend upon the amount of the debts, the
intentions or circumstances of the party conveying, or the
amount of property conveyed. The law will not permit inquiry
to be made into these matters, or give to them any weight or
influence. They might tend to embarrass the creditor, and
involve his debt in doubt and uncertainty. The law, therefore,
wisely cut off all inquiry, and treated all voluntary conveyances
and settlements, founded upon no other consideration than that
of natural affection or blood, as nullities, whenever they stand
in the way of pre-existent debts. But subsequent creditors
would be required to go so far in showing indebtedness on the
part of the donor as would raise a reasonable presumption of a
fraudulent intent. Read v. Livingston, 3 J. Ch. Rep. 500.”

I do not ask for better authority sustaining my position in
this case. Cook was a creditor of Bay at the time this con-
veyance or settlement was made, and by this case it is a con-
clusion of law that it is fraudulent as to him.

Guthric v. Gardner, 19 Wend. 416.. The testimony in
this case is of the same character as in the one at bar. And
the Court says: “To hold this an advancement under the cir-
cumstances, would open a way through which the grossest
frauds might be practised upon creditors with impunity.”

Cadargan v. Kennett, 1 Cowp. 432. In this case the Court,
commenting upon the various circumstances from which fraud
can be inferred even as against a bona fide purchaser, say: “A
fair voluntary conveyance may be good against creditors, not-
withstanding its being voluntary. The circumstance of a man
being indebted at the time of his making a voluntary convey-
ance i8 an argument of fraud.
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In the same book, page 705, Doe v. Routledge, we find Lord
Mansfield using this language, in a case of settlement upon
children: “One great circumstance that should always be
attended to in these transactions is, whether the person was
indebted at the time he made the settlement ; if he was, ¢ was
« strong badge of fraud.”

17 Georgia, 220, Is more upon the question of the proper
instructions to be given to a jury in trying a case of this kind,
to submit to them the question of fraudulent intent. And
when the Court cited 3 Johnson, Ch. Rep., 497, 501, to sustain
his position that, the mere fact that a man was indebted at
time would not render his gift ipso facto void, he was simply
mistaken,

1 Atkyns 93.  Walker v. Burrows. ‘ Now here is no proof.
Burrows, the father, was indebted at the time or soon after,
so as to collect from thence the intention to be fraudulent, in
order to defeat creditors ; for, as Mr. Attorney General said, if
he had been indebted at that time, it would have run on so as
to take in all subsequent creditors. When a man has died
indebted, who, in his life-time, made a voluntary settlement,
upon application to this Court to make it subject to his debts as
real assets, the Court have always denied it, unless you shew he
was indebted at the time of the conveyance.”

Very satisfactory for me. I have shown that.

Lush v. Wilkinson, 5 Vesey, 384. Was a bill filed by a
subsequent creditor, to set aside a settlement as fraudulent, and
the Court say, he should show that the party settling was
indebted at the time.

Smith v. Yell, 3 Eng., 474. “The fact of an cxisting in-
debtedness does not render a voluntary conveyance absolutely
fraudulent or void in law, as against the creditors whose debts
were previously contracted, if there was no intention on the
part of the grantor to delay or defraud his creditors.” In
applying this rule the Court says: “The gift in question can-
not be regarded as a fraud per se, as it is shown by the testi-
mony that the father retained property sufficient, at the time,
to pay this debt, and there is no evidence that his intention
was to delay or defraud his creditors.”

But that is not the case at bar. There is no proof here that,
beyond this gift to his son, he retained %5,000 worth of prop-
erty, or even any property.

«The correct distinction seems to be, thatin cases where the
father does not retain a sufficiency to meet all demands exist-
ing against him, the giftis per se, fraudulent; but when he does



4

so retain sufficient to satisfy all his just debts, it is not itself a
fraud, but requires proof aliunde to establish it.”

Wilson v. Howser, 12 Penn. State Rep., 116. Is simply
upon proper instructions to give a jury, upon all the facts, and
refers to

Mateer v. Hissim, wherein the Court say: “ A deed ought
not to be set aside on account of a debt so small that the gran-
tor, at the time, and all his life, had property to pay five times
its amount, and left such property, at his death, expressly sub-
jeet to that debt.” That is not the case here, for what little
property this man had, in view of the enforcement of this very
claim, just before he dies, he makes a sale to his brother, fraund-
ulent as to all his creditors.

Thompson v. Dougherty, 12 S. & R., 448. Tt is an obvi-
ous consequence, that if a man who is indebted conveys away
his estate, and defeats the existing debts, this is fraudulent.”

This case sustains in full what I claim. That Bay, being
indebted at the time, a conveyance of three thousand dollars’
worth of property is a fraud upon the face of it, as to his then
creditors.

Verplanck v. Story, 12 Johns., 536. Is not a case of credi-
tors at all. It was a contest between a subsequent purchaser
and the voluntary grantees.

T do not think that these cases sustain the proposition under
which they ave cited, that, a voluntary conveyance is not fraud-
ulent, per se, as to existing creditors, unless made by one in
unembarrassed or insolvent circumstances.

As to the allegations in this bill, they ave sufticient, for they
charge the facts that, being indebted on this bond, he fraudu-
lently, with intent to hmdcl and delay Cook, caused this land,
which he had paid for with his own money, to be conveyed to
his son. Now the evidence to sustain or rebut this fraud is
quite another matter. That need not be set out in the bill.

Blondheim v. Moore, 11 Md., 365. Is merely whether an
injunction shall be allowed upon the bill charging facts upon
information only.

Boine v. Edwards, 10 Paige, 504. What the charges in
the bill were does not clearly appear, but I infer it was only
that the daughters held it in trust, but how was not charged.
In that State there is no such thing as resulting trusts. The
charge that it was held in trust could not be proved by show-
ing debt contr acted, ete., “as that would not raise a trust in
l'ns favor.” But that is not the charge in the case at bar.
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Small v. Bondinot, 1 Stockton, 391. ¢ A general charge

of fraud is not sufficient. The party alleging it must state the
facts which constitute the fraud.”

Well, we have stated the facts, the character, consideration
and motives for the conveyance, and the indebtedness of the
party, and entire want of means of the grantee.

Ilinder v. Macy, 7 Cal. 207. The same remark applies to
this case.

Moore v. Green, 19 How. 72. This case is not very fully
reported, and the same remark may be made.

Cockrellv. Gurly, 26 Alabama, 405. Turns entirely upon the
manner of setting out title to property derived under judicial
proceedings in another State.

Bryan v. Spruill, 4 Jones, Eq. 27. IHere the bill merely
charged the deed was made * with a view to defraud?” the
plaintiffs; but in the case at bar much more than that is
charged.

Upon the question as to whether the complainant had ex-
hausted his legal remedies, the cases and reasons already
assigned by me cover the ground. p

The Dbill shows a judgment recovered in May, 1857, and an
execution issued within the year, and so it beeame a lien on
the equitable estate of Bay in this land. The return of the
execution, by order of the court, could not prejudice the com-
plainant particularly, as that order was reversed by this Court.
He then had a right to file a bill to remove this fraudulent in-
cumbrance. But the counsel cities a number of authorities,

Wiggins v. Armstrong, 2 J. Chy. R. 144, which is, merely,
that a creditor before judgment cannot file a bill.

Beck v. Burdett, 1 Paige, 305, the same rule is laid down
that has been recognized by this Court.

But in this case, supposing an execution to be unnecessary,
the defendant was dead, and we could not issue one,

When we had obtained judgment, and by issuing execution
it had become a lien, we had a right to follow that lien up; and
whether there was property to pay it ornot, other than this was
entirely immaterial. It is not for the debtor, or those clniming
under him as volunteers, to dictate the property we shall take.
If there is other property, let them convert it into money and
pay the debt, sothat the allegation in reference to the insolyency
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of the estate, was not necessary to be made, or if made, not nec-
essary to be proved.

In Alabama, executions may go against the administrator,
and be levied on the property of the deceased, so expressly
held in 31 Alabama, 172, and that case showed in the bill itself
that there were slaves on which the party might have levied

such an execution.

The counsel cites no authority to support the position that
we must exhaust every other legal or equitable mode of obtain-
ing payment of owr debt, before we can attack a fraudulent
conveyance to a child.

We now come to the charge of Zaches. This is raised here
for the first time in the case. Special demurrers are filed below,
but that is not assigned as a reason in any of them, nor is it
stated in the answer, nor does it appear by the proof how any
of these defendants have been or can be injured by what
delay there may have been in fact; but there really has been
no laches.

May 30, 185%7. Judgment recovered.
June 12, 1857. Execution issued.
July 28, 185%7. Delivered to sheriff.

Nov. 20, 1857. Execution returned by order of court, and
Nov. 9, 1857, Jydgment set aside.

The case was then pending in that court until Feb. 17, 1859,
when judgment was rendered upon the pleadings left in the
case.

The case came to this Court at April term, 1859; was decided
in September, 1859, but no opinion filed until April or May,
1860. The case is reported among the cases decided in 1860.
Until the opinion of the Court was filed, we did not know what
the order of the Court was, as the memorandum in the case
was merely “reversed and remanded,” entered September,
1859. [Note here, in January, 1860, before we could get out
execution, the personal property is slipped into the hands of his
brother.] When we could get out execution, the defendant
was dead. On further examination, the Court will see that we
filed our claim in the Probate Court, in February, 1861, and the
letters testamentary were not issued until March, 1861. In fact,
we had been at work nearly six months in the Probate Court,
to force these parties to take out these letters.

And now, in the face of all these, the counsel charges us
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with laches, and cites twenty cases or more for law upon the
subject. I shall not wade throngh them, for we could not file
a bill until an executor had qualified. We did that March,
1801, and we proved our claim in April, 1861, and filed this bill
DMay, 1861. If that is not prompt enough to suit him, the delay
since then must be very excruciating.

At the time of the conveyance to Edgar T. Bay, Cook was
a creditor to Henry B. Bay, and so the case has been held by
this Court, and the best adjudged cases in this country. There
is no evidence as to the particular time when the defaults hap-
pened upon which this recovery was had, and in the nature of
things it is impossible to prove them, unless it should be held
that there was no default until Wood refused to pay over when
called on. The appointment of Wood necessarily expired in
Nov., 1850, with Cook’s expiration of oftice, and the County
taxes should have been paid over, by law, in June, 1850. S., 44;
p- 443, R. S., and by the laws of Special Ses., 1849, p. 47, S., 9,
the Sheriff had until the first Monday of July to make his final
settlement with the State. It is fair, then, to presume that,
whatever defaults had occurred, occurred before the 20th Au-
gust, 1850, the date of this conveyance.

But let us see what the cases to which the counsel refers
really hold.

King v. Thompson, 9 Pet., 220. The property conveyed
was worth $2,500, the grantor worth $60,000, his debts about
$14,000, and endorsements $20,000, and his credit high in the
community. By the depreciation of property he became insol-
vent, and there was an expenditure of $4,000, by the donee,
on the property. IIeld that it was not an unreasonable settle-
ment to make, and further, the bill in that case was filed by the
donees to obtain the benefit of the gift.

King v. Thompson, 9 Pet., 229. Was anissue out of Chan-
cery to try the question of fraud before a jury, and the jury
proved the transaction fraudulent, and the Court says: © A
contingent debt, likely to become absolute, and which after-
wards does become absolute, is, both on principle and prece-
dent, enough to furnish a motive to make a fraudulent convey-
ance, to hinder or avoid its eventual payment. And this may
be presumed to have been done here, provided circumstances
exist indicative of fraud.” ¢ But all the attendant facts here
are scrutinized, and the inference of fraud seems to have been
fairly deduced from the whole.” The evidence in the case is
not shown, but the charges in the bill are substantially the same
as in the case at bar.

5 ITar. & Johns., 68. Merely holds that when a surety pays
a debt for his principal he may stand in the place of the cred-
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itor to set aside, on a bill filed by himself, a conveyance by the
principal, designed to hinder and delay the collection of the
debt by the original creditor.

Iuancock v. Entwistle, 3 D. & E., 435. DMerely holds that,
until a surety pays the debt of his principal, he cannot prove
it under a commission of bankruptey.

Irost v. Carter, 1 Johns. Cases, 73. Is to the same effect.

Lansing v. Pendergast, 9 J. R., 127. Is to the same effect.

Van Wyck v. Seward, 6 Paige, 66. After commenting upon

the civcumstances, the Court says, p. 67: “It is sufficient for

them” (the grantees) *“ fo show that the disposition which W.
Seward made of his property, among his children, in April,
1818, was a fair and reasonable family settlement, with refer-
ence to his and their situation, and that he retained still in his
hands the complainant’s two bonds, which were enough to pay
all his debts, in ANY POSSIBLE contingency.”

Again, * Where a parent makes a voluntary gift or convey-
ance of his property, without any valuable consideration, and
for the purposeof defrauding creditors, equity may well follow
it into the hands of the donee for the benefit of creditors,
although such donee was not privy to such intended fraud.

What I ask is, that the grantee here shall show that this was
a fair and reasonable family settlement, with reference to his
and their situation, leaving enough to pay all his debts, in any
contingency. If he had any other property it was easy for
them to show it, and impossible, almost, for us to show he had
no other. The partner in business with Bay testifies that he
sold his entire interest in the business for this real estate. Ilow
absurd to talk about a father settling upon his child, as a fair
settlement, all his active capitalin business. The very state-
ment of it condemus it, as such.

The case of Chouteaw v. Jones settles the rule which governs
in this case. The surety relies upon the property of the prin-
cipal as a fund, out of which eventually the debt shall be paid,
and, in favor of mere volunteers, the surety shall not be disap-
pointed ; so as between the obligee and the makers of the bond,
he takes the sureties upon their promise to pay if the principal
does not. The very object he has, in taking them, is that; and
if they did not give him that assurance he would not have
trusted the principal. Upon the face of the transaction he
distrusts the prineipal, and says, I will not trust him without
your guaranty, and your ability to pay is all that makes your
guaranty worth anything. If you are not able to pay I will
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not trust you or him. Now shall the very thing which the
obligee relies upon be swept away in favor of a mere volun-
teer?

It is a singular idea to advance, that a different rule may
prevail as between sureties, from that between the obligee and
the sureties, when the liability of any of the sureties depends
upon the non-payment, by the principal, of the debt. And
when, as in 5 H. & J., 68, it is held that the surety may be
subrogated to the obligee, and follow up his rights to set aside
conveyances fraudulent as to him.

The very object in taking bonds with sureties is, that the
obligee may trust the principal. He refuses to do it without.
He trusts him upon the faith of this assurance, and then the
counsel insists that we ought not to have relied upon it, but
kept watch and ward the same as though we had no surety.
The principal is in the hand of his bail, and they must see that
he complies with the conditions of his bond, or they are liable
as for their own neglect. Any other rule, cither in law or
equity, would render entirely nugatory such bonds,

The facts in this case show, that in August, 1850, . B. Bay
went out of the business he was then engaged in, converting
all the property he had in that business into the lands in con-
troversy, and taking the title in his son’s name, then a mere
infant; that this deed was not recorded until March 20, 1851.
That he afterwards put buildings on these premises, the value
of which does not appear. At the date of this deed, itis a
fair inference, that Wood’s default had occurred, and the lia-
bility of the sureties fixed. The bond is a joint and several
one upon its face.

Now I say, that it is a fair presumption that this conveyance
was made to defraud Cook. s

The debt was then fundamentally, as Roberts, on Fraud,
expresses it, in existence.

It is not necessary for us to show other creditors ; our own
debt is large enough, any way.

It is shown that when he died he owed, with an insolvent
man, Parsons, about §1,400, and, to avoid its payment, just before
he died conveyed all the property he then had, for $50. Ruling
passion strong in death.

If he had abundant means left, that was for the defense to

show, in order to show the fair and reasonable character of the
settlement.

There is no proof of the wealth or responsibility of the co-
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sureties; and from the number of them on the bond, the infer-
ence is the other way. In any event, each and all of them are
liable, and if they are responsible, there can be no difficulty in

the defense collecting their share from them. We took a joint
and several bond to avoid any question of the kind.

So far as his liability for taxes collected by his principal, this
case proceeded below, and must proceed here, upon the ground
that he is so liable, as a judgment has been rendered.  Should
that judgment be reversed, then other proceedings must be
instituted to set aside these proceedings; but this Court is
merely an appellate Court, and hears this case as it was heard
below.

It is simply absurd to say that a man can take all his active
capital in business,and settle it upon his son as a fair settlement.

The deed was not recorded until March, 1851, atter Cook
and Wood were both outot oftice. Now see the plain finger mark
of fraud. In August, 1860, Bay was in good circumstances;
he had about $3,500 in his business ; he sells that out for land,
puts the deed in his pocket, keeps it there until March, 1861.
The indebtedness had occurred before that time—say it occurred
after the deed was made—yet Cook had a right to presume,
until that deed was recorded, or actual notice of it brought
home to him, that Bay had taken the title in his own name. Tt
is as to him the same as though the title was in H. B. Bay, until
such notice or recording of the deed. Now, why was this deed
withheld from the record for seven months?

This investment of all a man has, to give his son an educa-
tion and start him in the world, is very praiseworthy as an act
of pure generosity; but the law requires that a man shall be
Jjust before he is generous.

The proof shows Bay’s estate insolvent; all the property
inventoried amounts to $115, by his appraisement. The debts
due by Parsons & Bay are shown to be $1,400, and one debt
£6,500.

I have shown that from November, 1851, to April, 1860,
after the death of Bay, we could not collect this debt of any
one.

Edgar T. Bay was then an infant of tender years. If this
conveyance was a fraud, and he knew it and participated in it,
and accepted the deed knowingly, he would be liable to indict-
ment. He isnotyet of age to accept this deed. He may, when
he comes of age, repudiate it. The Court presumes he accepts
it, because it is for his benefit. Now, to require us to show
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that a child just able to run alone knew enough to, and did
actually participate in, his father’s fraud, is on a par with other
assumptions in this case. There is neither law nor sense in it.

THE PERSONAL PROPERTY.

As T have already shown, this could not be reached by execu-
tion, and was not mentioned, and so far as the personal repre-
sentation was concerned, could not be made liable to the pay-
ment of debts, and, in this particular instance, was claimed by
the executor in his own right.

Now, the proof shows that Parsons & Bay owed about $1,400
debts, and that Parsons was insolvent. I3ay then sclls to his
brother this property worth $1,000 for $50, and to give a color
to the transaction, his lawyer, Mr. Marsh, tells him, what he
must have known was not law, that the debts of Parsons &
Bay were incumbrances on this property. The Court will see
that the witness talks about incumbrances, but he means the
ordinary debts; and in one place in the testimony a full stop is
put by the copyist where the sentence is continuous, and the
sense requires it should be so. If these debts were incum-
brances in fact, and the party so understood them, they amounted
to $300 more than the property was worth, and the party gives
$50 more. So that it shows what I claim, that this talk about
these debts being incumbrances was a mere sham, to give some
sort of color to the transaction, all parties knowing that they
were not, and John 8. Bay not being liable for their payment,
nor expecting to pay them. :

It his counsel did in fact advise that these were liens, the
party must have expected to pay them; and yet he pays
$50 for what he must know was worthless to him.

Advice of counsel don’t make law, and unless it is reasona-
ble, cannot avoid the imputation of fraud. The effect would
be to give this man for §50, property that will sells to-day for
$1,500; for he is under no kind of obligation to pay one dollar
of those debts. The counsel may say there is no evidence that
this property will sell for $1,500. I will agree to take the
property and apply that amount on the claim.

W. T. BURGESS,
Ifor Defendant,
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proved.” When it may be satisfactorily inferred that the con-
veyance was made to the child, not for the honest and benevo-
lent purpose of making a proper advancement, but for the
dishonest, purpose of securing property to the father’s use, by

a colorable subterfuge, the Chancellor should treat the estate
as the father’s, on the principle of a presumed trust. J

In the case at bar, Bay was engaged at this time, as the
counsel said, in his oral argument, in keeping a one-horse tav-
ern; he sells out his entire interest in that, all that he had in
the world, at that time, so far as the evidence goes, and con-
verts it into this land.

4 Dana, 2538. Baker v. Dobyns. * Without detailing more
of the testimony we would remark, that if a party be indebted
at the time of a voluntary conveyance to a child or grand-child,
such conveyance is presumed to be fraudulent, as @ conclusion
of law as to those debts. And the presumption of law as to
prior debts, does not depend upon the amount of the debts, the
intentions or circumstances of the party conveying, or the
amount of property conveyed. The law will not permit inquiry
to be made into these matters, or give to them any weight or
influence. They might tend to embarrass the creditor, and
involve his debt in doubt and uncertainty. The law, therefore,
wisely cut off all inquiry, and treated all voluntary conveyances
and settlements, founded upon no other consideration than that
of natural affection or blood, as nullities, whenever they stand
in the way of pre-existent debts. But subsequent creditors
would be required to go so far in showing indebtedness on the
part of the donor as would raise a reasonable presumption of' a
fraudulent intent. Read v. Livingston, 3 J. Ch. Rep. 500.”

I do not ask for better authority sustaining my position in
this case. Cook was a creditor of Bay at the time this con-
veyance or settlement was made, and by this case it is a con-
clusion of law that it is fraudulent as to him.

Guthrie v. Gardner, 19 Wend. 416. The testimony in
this case is of the same character as in the one at bar. And
the Court says: * To hold this an advancement under the cir-
cumstances, would open a way through which the grossest
frauds might be practised upon creditors with impunity.”

Cadargan v. Kennett, 1 Cowp. 432. In this case the Court,
commenting upon the various circumstances from which fraud
can be inferred even as against a bena fide purchaser, say: “A
fair voluntary conveyance may be good against creditors, not-
withstanding its being voluntary. The circumstance of a man
being indebted at the time of' his making a voluntary convey-
ance i8 an argument of fraud.
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In the same book, page 705, Doe v. Routledye, we find Lord
Mansfield using this language, in a case of settlement upon
children: “One great circumstance that should always be
attended to in these transactions is, whether the person was

indebted at the time he made the settlement ; if he was, ¢ was
a strong badge of fraud.’

17 Georgia, 220, Is more upon the question of the proper
instructions to be given to a jury in trying a case of this kind,
to submit to them the question of fraudulent intent. And
when the Court cited 3 Johnson, Ch. Rep., 497, 501, to sustain
his position that, the mere fact that a man was indebted at
time would not render his gift pso facto void, he was simply
mistaken.

1 Atkyns 93.  Walker v. Burrows. * Now hereis no proof.
Burrows, the father, was indebted at the time or soon after,
so as to collect from thence the intention to be fraudulent, in
order to defeat creditors ; for, as Mr. Attorney General said, if
he had been indebted at that time, it would have run on so as
to take in all subsequent creditors. When a man has died
indebted, who, in his life-time, made a voluntary settlement,
upon application to this Court to make it subject to his debts as
real assets, the Court have always denied it, unless you shew he
was indebted at the time of the conveyance.”

Very satisfactory for me. I have shown that.

ZLush v. Wilkinson, 5 Vesey, 384. Was a bill filed by a
subsequent creditor, to set aside a settlement as fraudulent, and
the Court say, he should show that the party settling was
indebted at the time.

Smith v. Yell, 3 Eng., 47+. “The fact of an existing in-
debtedness does not render a voluntary conveyance absolutely
fraudulent or void in law, as against the creditors whose debts
were previously contracted, if there was no intention on the
part of the grantor to delay or defraud his creditors.” In
applying this rule the Court says: “The gift in question can-
not be regarded as a fraud per se, as it is shown by the testi-
mony that the father retained property sufticient, at the time,
to pay this debt, and there is no evidence that his intention
was to delay or defraud his creditors.”

But that is not the case at bar. There is no proof here that,
beyond this gift to his son, he retained $5,000 worth of prop-
erty, or even any property.

«The correct distinction seems to be, thatin cases where the
father does not retain a sufficiency to meet all demands exist-
ing against him, the giftis per s¢, fraudulent ; but when he does
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S0 retain sufficient to satisfy all his just debts, it is not itself a
fraud, but requires proof aliunde to establish it.”

Wilson v. Howser, 12 Penn. State Rep., 116. Is simply
upon proper instructions to give a jury, upon all the facts, and
refers to

Mateer v. Hissim, wherein the Court say: A deed ought
not to be set aside on account of a debt so small that the gran-
tor, at the time, and all his life, had property to pay five times
its amount, and left such property, at his death, expressly sub-
ject to that debt.” That is not the case here, for what little
property this man had, in view of the enforcement of this very
claim, just before he dies, he makes a sale to his brother, fraud-
ulent as to all his creditors.

Thompson v. Dougherty, 12 5. & R., 448 It is an obvi-
ous consequence, that if a man who is indebted conveys away
his estate, and defeats.the existing debts, this is frandulent.”

This case sustains in full what I claim. That Bay, being
indebted at the time, a conveyance of three thousand dollars’
worth of property is a fraud upon the face of it, as to his then
creditors.

Verplanck v. Story, 12 Johus., 536. Is not a case of credi-
tors at all. It was a contest between a subsequent purchaser

and the voluntary grantees.
I do not think that these cases sustain the proposition under

which they are cited, that, a voluntary conveyance is not frand-
ulent, per se, as to existing creditors, unless made by one in
unembarrassed or insolvent circumstances.

As to the allegations in this bill, they ave sufficient, for they
charge the facts that, being indebted on this bond, he fraudu-
lently, with intent to hinder and delay Cook, caused this land,
which he had paid for with his own money, to be conveyed to
his son. Now the evidence to sustain or rebut this fraud is
quite another matter. That need not be set out in the bill.

Blondheim v. Moore, 11 Md., 865. Is merely whether an
injunction shall be allowed upon the bill charging facts upon
information only.

Boine v. BEdwards, 10 Paige, 504, What the charges in
the bill were does not clearly appear, but I infer it was only
that the daughters held it in trust, but how was not charged.
In that State there is no such thing as resulting trusts. The
charge that it was held in trust could not be proved by show-
ing debt contracted, etc., « a5 that would not raise a trust in
his favor.” But that is not the charge in the case at bar.
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Small v. Bondinot, 1 Stockton, 391. ¢ A general charge
of fraud is not sufficient. The party alleging it must state the
facts which constitute the fraud.”

Well, we have stated the facts, the character, consideration
and motives for the conveyance, and the indebtedness of the
party, and entire want of meauns of the grantee.

Linder v. Macy, T Cal. 207. The same remark applies to
this case.

Moore v. Green, 19 How. 72. This case is not very fully
reported, and the same remark may be made.

Coclrellv. Gurly, 26 Alabama, 405. Turns entirely upon the
manner of setting out title to property derived under judicial
proceedings in another State.

DBryan v. Spruill, 4 Jones, Eq. 27. Iere the bill merely
charged the deed was made * with a view to defrand” the
plaintifts; but in the case at bar much more than that is
charged.

Upon the question as to whether the complainant had ex-
hausted his legal remedies, the cases and reasons already
assigned by me cover the ground.

The bill shows a judgment recovered in May, 1857, and an
execution issued within the year, and so it became a lien on
the equitable estate of Bay in this land. The return of the
execution, by order of the court, could not prejudice the com-
plainant particularly, as that order was reversed by this Court.
He then had a right to file a bill to remove this fraudulent in-
cumbrance. But the counsel cities a number of authorities,

Wiggins v. Armstrong, 2 J. Chy. R. 144, which is, merely,
that a creditor before judgment cannot file a bill.

Beck v. Burdett, 1 Paige, 305, the same rule is laid down
that has been recognized by this Court.

But in this case, supposing an execution to be }ﬂmecessnry,
the defendant was dead, and we could not issue one.

When we had obtained judgment, and by issuing execution
it had become a lien, we had a right to follow that lien up; and
whether there was property to pay it ornot, other than this,was
entirely immaterial. It is not for the debtor, or those claiming
under him as volunteers, to dictate the property we shall 1_.11“:'
If there is other property, let them convert it into money and
pay the debt, sothat the allegation in reference to the insol;'em-v
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of the estate, was not necessary to be made, or if made, not nec-
essary to be proved.

In Alabama, exccutions may go against the administrator,
and be levied on the property of the deceased, so expressly
held in 31 Alabama, 172, and that case showed in the bill itself

that there were slaves on which the party might have levied
such an execution.

The counsel cites no authority to support the position that
we must exhaust every other legal or equitable mode of obtain-
ing payment of our debt, before we can attack a fraudulent
conveyance to a child.

We now come to the charge of Zaches. This is raised here
for the first time in the case. Special demurrers are filed below,
but that is not assigned as a reason in any of them, nor is it
stated in the answer, nor does it appear by the proof how any
of these defendants have been or can be injured by what
delay there may have been in fact; but there really has been
no laches.

May 30, 185%7. Judgment recovered.
June 12, 1857. Execution issued.
July 28, 1857. Delivered to sherift.

Nov. 20, 1857. Execution returned by order of court, and
Nov. 9, 1857, Judgment set aside.

The case was then pending in that court until Feb. 17, 1859,
when judgment was rendered upon the pleadings left in the
case.

The case came to this Court at April term, 1859; was decided
in September, 1859, but no opinion filed until April or May,
1860. The case is reported among the cases decided in 1860.
Until the opinion of the Court was filed, we did not know what
the order of the Court was, as the memorandum in the case
was merely “reversed and remanded,” entered September,
1859. [Note here, in January, 1860, before we could get out
execution, the personal property is slipped into the hands of his
brother.] When we could get out execution, the defendant
was dead. On further examination, the Court will see that we
filed our claim in the Probate Court, in February, 1861, and the
letters testamentary were not issued until March, 1861. In fact,
we had been at work nearly six months in the Probate Court,
to force these parties to take out these letters.

And now, in the face of all these, the counsel charges us
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with laches, and cites twenty cases or more for law upon the
subject. I shall not wade throngh them, for we could not file
a bill until an executor had qualified. We did that March,

1861, and we proved our claim in April, 1861, and filed this bill
DMay, 1861. If that is not prompt enough to suit him, the delay
since then must be very excruciating. ,

At the time of the conveyance to Edgar T. Bay, Cook was
a creditor to Henry B. Bay, and so the case has been held by
this Court, and the best adjudged cases in this country. There
is no evidence as to the particular time when the defaults hap-
pened upon which this recovery was had, and in the nature of
things it is impossible to prove them, unless it should be held
that there was no default until Wood refused to pay over when
called on. The appointment of Wood necessarily expired in
Nov., 1850, with Cook’s expiration of office, and the County
taxes should have been paid over, by law, in June, 1850. S., 44 ;
p- 443, R. S., and by the laws of Special Ses., 1849, p. 47, S., 9,
the Sheriff had until the first Monday of July to make his final
settlement with the State. It is fair, then, to presume that,
whatever defaults had occurred, occurred before the 20th Au-
gust, 1850, the date of this conveyance.

But let us see what the cases to which the counsel refers
really hold. o

King v. Thompson, 9 Pet., 220: The property conveyed
was worth $2,500, the grantor worth $60,000, his debts about
$14,000, and endorsements $20,000, and his credit high in the
community. By the depreciation of property he became insol-
vent, and there was an expenditure of $4,000, by the donce,
on the property. Held that it was not an unreasonable settle-
ment to make, and further, the bill in that case was filed by the
donces to obtain the benefit of the gift.

King v. Thompson, 9 Pet., 229. Was anissue out of Chan-
cery to try the question of fraud before a jury, and the jury
proved the transaction fraudulent, and the Court says: ¢ A
contingent debt, likely to become absolute, and which after-
wards does become absolute, is, both on principle angd prece-
dent, enough to furnish a motive to make a fraudulcn?‘ convey-
ance, to hinder or avoid its eventual payment. And this may
be presumed to have been done here, provided circumstances
exist indicative of fraud.,” ¢ But all the attendant ficts here
are scrutinized, and the inference of fraud seems to have been
fairly deduced from the whole.” The evidence in the case is
not shown, but the charges in the bill are substantially the same
as in the case at bar.

5 Har. & Johns., 68. DMerely holds that when a surety pays
a debt for his principal he may stand in the place of the cred-
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itor to set aside, on a bill filed by himself, a conveyance by the
principal, designed to hinder and delay the collection of the
debt by the original creditor.

Hancock v. Entwistle, 3 D. & E., 435. DMerely holds that,
until a surety pays the debt of his principal, he cannot prove
it under a commission of bankruptey.

Frost v. Carter, 1 Johns. Cases, 73. Is to the same effect.
Lansing v. Pendergast, 9 J. R., 127. Is to the same effect.

Van Wycl v. Seward, 6 Paige, 66. After commenting upon
the circumstances, the Court says, p. 67: It is suificient for
them” (the grantees) *“ to show that the disposition which W.
Seward made of his property, among his children, in April,
1818, was a fair and reasonable family settlement, with refer-
ence to his and their situation, and that he retained still in his
hands the complainant’s two bonds, which were enough to pay
all his debts, in ANY POSSIBLE contingency.”

Again, ¢ Where a parent makes a voluntary gift or convey-
ance of his property, without any valuable consideration, and
for the purposeof defrauding creditors, equity may well follow
it into the hands of the donee for the benefit of creditors,
although such donee was not privy to such intended fraud.

What I ask is, that the grantee here shall show that this was
a fair and reasonable family settlement, with reference to his
and their situation, leaving enough to pay all his debts, in any
contingency. If he had any other property it was easy for
them to show it, and impossible, almost, for us to show he had
no other. The partner in business with Bay testifies that he
sold his entire interest in the business for this real estate. How
absurd to talk about a father settling upon his child, as a fair
settlement, all his active capitalin business. The very state-
ment of it condemns it, as such.

The case of Chouteaw v. Jones settles the rule which governs
in this case. The surety relies upon the property of the prin-
cipal as a fund, out of which eventually the debt shall be paid,
and, in favor of mere volunteers, the surety shall not be disap-
pointed ; so as between the obligee and the makers of the bond,
he takes the sureties upon their promise to pay if the principal
does not. The very object he has, in taking them, is that; and
if they did not give him that assurance he would not have
trusted the principal. Upon the face of the transaction he
distrusts the principal, and says, I will not trust him without
your guaranty, and your ability to pay is all that makes your
guaranty worth anything. If you are not able to pay I will
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not trust you or him. Now shall the very thing which the
obligee relies upon be swept away in favor of a mere volun-
teer ?

It is a singular idea to advance, that a different rule may
prevail as between sureties, from that between the obligee and
the sureties, when the liability of any of the sureties depends
upon the non-payment, by the principal, of the debt. And
when, as in 5 H. & J., 68, it is held that the surety may be
subrogated to the obligee, and follow up his rights to set aside
conveyances fraudulent as to him.

The very object in taking bonds with sureties is, that the
obligee may trust the principal. He refuses to do it without.
He trusts him upon the faith of this assurance, and then the
counsel insists that we ought not to have relied upon it, but
kept wateh and ward the same as though we had no surety.
The principal is in the hand of his bail, and they must see that
he complies with the conditions of his bond, or they are liable
as for their own neglect. Any other rule, either in law or
equity, would render entirely nugatory such bonds.

The facts in this case show, that in August, 1850, H. B. Bay
went out of the business he was then engaged in, converting
all the property he had in that business into the lands in con-
troversy, and taking the title in his son’s name, then a mere
infant; that this deed was not recorded until March 20, 1851.
That he afterwards put buildings on these premises, the value
of which does not appear. At the date of this deed, itis a
fair inference, that Wood’s default had occurred, and the lia-
bility of the sureties fixed. The bond is a joint and several
one upon its face.

Now I say, that it is a fair presumption that this conveyance
was made to defraud Cook.

The debt was then fundamentally, as Roberts, on Fraud,
expresses it, in existence.

It is not necessary for us to show other creditors; our own
debt is large enough, any way.

It is shown that when he died he owed, with an insolvent
man, Parsons, about §1,400, and, to avoid its payment, just before
he died conveyed all the property he then had, for $50. Ruling
passion strong in death.

If he had abundant means left, that was for the defense to

show, in order to show the fair and reasonable character of the
settlement.

There is no proof of the wealth or responsibility of the co-
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sureties; and from the number of them on the bond, the infer-
ence is the other way. In any event, each and all of them are
liable, and if they are responsible, there can be no difficulty in

the defense collecting their share from them. We took a joint
and several bond to avoid any question of the kind.

So far as his liability for taxes collected by his principal, this
case proceeded below, and must proceed here, upon the ground
that he is so liable, as a judgment has been rendered. Should
that judgment be reversed, then other proceedings must be
instituted to set aside these proceedings; but this Court is
merely an appellate Court, and hears this case as it was heard
below.

It is simply absurd to say that a man can take all his active
capital in business, and settle it upon his son as a fair settlement.

The deed was not recorded until March, 1851, atter Cook
and Wood were both outot oftice. Now see the plain finger mark
of fraud. In August, 1&{50, Bay was in good cirecnmstances ;
he had about $3,500 in his business ; he sells that out for land,
puts the deed in his pocket, keeps it there until March, ]SJ].
The indebtedness had occurred before that time—sayit occurred
after the deed was made—yet Cook had a right to presume,
until that deed was recorded, or-actual notice of it brought
home to him, that Bay had taken the title in his own name. Tt
is as to him the same as though the title was in II. B. Bay, until
such notice or recording of the deed. Now, why was this deed
withheld from the record for seven months?

This investment of all a man has, to give his son an educa-
tion and start him in the world, is very praiseworthy as an act
of pure generosity; but the law requires that a man shall be
just before he is generous.

The proof shows Bay’s estate insolvent; all the property
jnventoried amounts to $115, by his appraisement. The debts
due by Parsons & Bay are shown to be $1,400, and one debt
$6,500.

I have shown that from November, 1851, to April, 1860,
after the death of Bay, we could not collect this debt of any
one.

Edgar T. Bay was then an infant of tender years. If this
conveyance was a fraud, and he knew it and participated in it,
and accepted the deed knowingly, he would be liable to indict-
ment. He isnot yet of age to accept this deed. He may, when
he comes of age, repudiate it. The Court presumes he accepts
it, because it is for his benefit. Now, to require us to show

d'\.
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that a child just able to run alone knew enough to, and did
actually participate in, his father’s fraud, is on a par with other
assumptions in this case. There is neither law nor sense in it.

THE PERSONAL PROPERTY.

As T have already shown, this could not be reached by execu-
tion, and was not mentioned, and so far as the personal repre-
sentation was concerned, could not be made liable to the pay-
ment of debts, and, in this particular instance, was claimed by
the executor in his own right.

Now, the proof shows that Parsons & Bay owed about $1,400
debts, and that Parsons was insolvent. Bay then sells to his
brother this property worth $1,000 for $50, and to give a color
to the transaction, his lawyer, Mr. Marsh, tells him, what he
must have known was not law, that the debts of Parsons &
Bay were incumbrances on this property. The Court will see
that the witness talks about incwmbrances, but he means the
ordinary debts; and in one place in the testimony a full stop is
put by the copyist where the sentence is continuous, and the
sense requires it should be so. If these debts were incum-.
brances in fact, and the party so understood them, they amounted
to $300 more than the property was worth, and the party gives
$50 more.  So that it shows what I claim, that this talk about
these debts being incumbrances was a mere sham, to give some
sort of color to the transaction, all parties knowing that they
were not, and John S. Bay not being liable for their payment,
nor expecting to pay them.

It his counsel did in fact advise that these were liens, the
party must have expected to pay them; and yet he pays
$50 for what he must know was worthless to him.

Advice of counsel don’t make law, and unless it is reasona-
ble, cannot avoid the imputation of fraud. The effect would
be to give this man for $50, property that will sell to-day for
$1,500; for he is under no kind of obligation to pay one dollar
of those debts. The counsel may say there is no evidence that
this property will sell for $1,500. I will agree to take the
property and apply that amount on the claim.

W. T. BURGESS,
Lor Defendant,

¢
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WA.RRANTY DEED Printed and for snlc by the Chlcnga Tribune Cum]mn), where BLAXKS of all kinds ore nl\v'\ys Iupt 0|| mnn]

@[gtg anhfnhnz, Made this.. e IR R Ofmw woeint the year of our Lord
One Thousand Eight Hundred and SAAR.AV- q’»{s M%\Q@

. BETWEEN Y
ey %M " | .‘_Q&wék—wﬁ*{; B e
TERRIK D0 - TR N TUIEY YooY SR |

p'ut7 of the second part, \

i F Dollars,
of the second part
aned and by these

Wff&t‘jﬁtf“, That the said pm-tnl of the first part, for and in consideration of the sum of. 1 \M A

of the second p'ulL the receipt whereof is hereby acknowledged, and the smd p:ut

in hand paid by the said p'u't“?
n

forever released and discharged therefrom, hay granted, bar: gained, sold, remised, released, conveyed, aliened 4nd co
-
|
presents do grant, bargain, sell, remise, release, convey, alien and confirm unto the said party of the second part, and to ..Aa... . heirs
and assigns forever, all the following described lot , piece , or parcel of land, stuated mNyrof ..

M\ Sta and knowasand-deseribedasfsllowssto-wit~
’\C\ﬁ&fmu' MW{N%\MMM@/&J %W e (%)

(b&iw»b QJL«KAU\N QLM\*/\,@\M \»ﬁdku ag /d\«,( ’\/ww G_A,/Q%)
UMA (Kk@ Q)‘Q'}\/\’\,\,\)*(A \*)V\L/e/\'\l\/Q)\ Oy w\/&Q T}{QW\/\,UMM é/bvu_)r M}A

\,Luusﬂ} Lot hoam Lo fomal i) unS aaa 1R R 0 0 )‘Q/;i 0w X1) iy
WM&&AU%%MQ’QA MAMMX»WQ«/\F('\OI_\M/MQ ...... /U)MQJQM%JA Uw(/,(i?(

TOGETHER with all and singular the hereditaments and appurtenances thereunto belonging, or in anywise apjfbertaining, and the reversion

and reversions, remainder and remainders, rents, issues and profits thereof : and all the estate, right, title, intcfrest, claim or demand what-
with the hereditaments and

soever, of the said part of the first part, either in law or equity, of, in and to the above bargained premises,

To Have axp to Horp the said premises above bargained and deseribed, with the appurtenaffinces, unto the said part 7

appurtenances.

of the second part,..((&./\'l hcn%l OREVER.
And the said % _211 j!\ L. ﬁ/\ )

“Wd ) e e :
4 l“ﬁwtwvhena, e\ecut01s and adnnmqmmh do-£4 covenant, grant, bargain and agree, to and with the

pant. _ oX the fiustpast, for.
sajid partj of the second part,.\}A......

-.heirs and assigns, that at the time of the ensealing and d livering of these presents,
rood sure, perfect, absolute

and indefeasible estate of inheritance in law, in fee snnple. and han
and convey the same, in manner and form aforesaid : and that the same are free and clear from all former and ¢

-well seized of the premises above conveyed, as of a ¢
onty o grant, bargain sell
autl

good right, full power, and lawful
ther grants, bargains, sales,
in the quiet and peaceable
liens, taxes, assessments and incumbrances of what kind and nature soever: and the above bargained premises, 1 pet
Jperson or persons lawfully

ss f tlre said part of the second )rut\/\M ...................... .heirs and assigns, against all and every othex
possession of thre said ps I = ’ Y oD FOREVER DEFEND.

claiming or to claim the whole or any part thereof the said pmt\] of the first part shall and will WARRANT AN

AN AN e e (] s

entitled, ¢
ed Fd\ruary 11, A. D. 1851, and an Act entitled, “An Act to amend gh Akt entitled, ‘An Act to Jixen Dt Hmnesto o hom
dUsS y

sale on exccution,”\passed by said Assembly, A. D. 1857, and approved February 17, A D. 1857.

} WV\ AL k ’,
351! Wikness O ol BYEOf, The said partaq of the first part- 21> hereunto set.
n : | .
signed, sae[ed and Deluerad in the )

Sopl i
% L one. | R

and approv

hand and seal thed day and year

first above written.




S8,

OUNTY,

T
in and for said County, in the State aforesaid, do hereby certify, That...
personally known to me to

before me this day in person, and acknowledged that he

subseribed to the foregoing WarRANTY DEED, appepred
and delivered the said instrument of writing, as.. VM . .free and voluntary act, for the uses and purposes therein set forth.
.....wife of the said

be the same person. . ..whose name. La.
signed, sealed

And the said..... AR ) s

having been by me examined

separate and apatt, and out of the hearing of..

been by me made known and fully explained to...c..avuss
dower, and all right, title and interest to the lands and tenements therein

..husband, and the contents and meaning of the said Deed

having acknowledged that..... cavaane had freely and voluntarily
exocuted the same, and relinquished....ooeeeennnn
mentioned, and expressly waived and released all right, claim, benefit,

Homestead Exemption Laws, so called, without the compulsion of......... ...snid husband , and that.....coaeans do not

privilege, advantage and exemption under any and all

wish to retract the same.
s Sy e 10 O

uf._.[?..

WARRANTY DEED.

PROM

ST TL OI‘ ILLI\OIS
N0 DO 2HH
u&/ _County.
Ghis Instrument was filed for Recard
anand 18 U day Ofﬁﬂv_\_{/\/\“&h
. D. 1867, at the howraf

o'cloct U, and duly recorded in

T

ool “U of’ “'&Ll A &7 . at
Daqe?, 8 i r( D " q .

Clerk of ercmt Court and Ex-Ofﬁcxo Recorder,

Chicago Tiibune Piint, 51 Clark Smet
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LETTER TESTAMENTARY.—F. Fourox & Co., Printers, 148 Lake Strcet, Chieago.

STATE OF ILLINOIS, | .,
COOK COUNTY.

The People of the State of Tllinois,
T0 ALL TO WHOM THESE PRESENTS SHALL COME, Greeting:

Kxow vE, That whereas, Q@W / @ % &’(/7/
late of the County of Cook, and State of Illinois,éied on or about the /W

day of \% ALLAL A, D. 1860 as it is said, after having duly made and pubiisheda%

last will and testament, a copy whereof is hereunto annexed, leaving at the time of %Qdeath,

property in this State, which may be lost, destroyed, or diminished in vahy speedy care be
p %

not taken of the same; and inasmuch as it appears that

ha-§ been appointed execut&y\in and by the
said last will and testament to execute the same; and to the end that the said property may be
preserved for those who shall appear to have a legal right or interest therein, and that the said

will may be executed according to,the request of the said testator; we do hereby authorize%”/

the said %Q’%AA / » @

S —as such execut (A to collect and secure all and singnlar theﬁods and
chattels, rights and credits, which were of the said (:/ ’}é//l ey / W
A :

at the time of decease, in whose ever hands or possession the same may be found in this
State; and well and truly to perform and fulfill all such duties as may bg enjoined upon
by the said will, so far as there shall be property, and the law charge 44»«/ and in general, to

do and perform all other acts, which now are, or hereafter may be required of %Wby law.

%ﬁtmﬁﬁ, /\L RD, Clerk of the County

Court of said County, and the seal thereof, at the City
of Chigago, in said County, this...& £2CLA, day
G of 0Z OO UAR 4 A. D, 186/,

Clerk of the Counly Court.
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