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The question in this cause arises upon the construction to be given to the

act of Jan. 1, 1857.
Scates Stat., 600.

The note sued upon was given Nov. 25, 1856.

As the law stood when the note was given, the plaintiff would have for-
feited three-fold the amount of the whole interest reserved, or taken in the note.
Rev. Stat., 1845, p 295, Sec. 4.

And this was the only punishment for usury. It wasa penalty that is too
plain for argument.

By the 4th sec. of act of Jan. 21, 1857, all laws providing penalties for
taking cr contracting for moxe than the legal rates of interest were repealed.

The case in 23 IIL., 561, was made after the law of 1857 was in force; in
this matter, plaintiff’s covasel are mistaken.
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The note having been made in 1%56 ‘513}33 not come under the law of 1857,
by which it is provided that the usuriouﬁfsﬁhll be forteited, nor doesit come under
the law of 1845, the penalties of which had been repealed. Under what law
then could the defence of usury have been made ?

,é/:'{'(,///il.
But in looking at the preesedings thd Court will see good reason why the
instructions asked by plaintiff should not have been given.

‘What were the issues ?

1st. That Kellogg did not make the usurious contract with defendant
stated in the plea. There was no pretence of proof from any source that Kel-
logg ever had anythirg to do with the transaction,

2d issue. That plaintiff had not notice at the time he took the note that
Kellogg had made any usurious contract with defendant. The same rematk
applies to this issue as to the first.

3d issue. That the note was not assigned to plaintiff’ after it become due.

The Court must sce that neither of the instructions complained of were at
all applicable to those issues, and the defendant’s instructions were properly re-
fused for that reason,

* The other point made that the suit was discontinued is entirely disposed of
by the case of L
Van Duzen v. Pomeroy, 24th 1., 289.

GLOVER, COOK & CAMPBELL,
For Appellee.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOTF, A. D. 1863.

WILLIAM H. MATTHIAS et ai.
V. Error to Marshall.
WASHINGTON E. COOK. ,

@

FTT  PLAINTIFFS POINTS.

e

The motions for discontinuance should have been sustained.

Wornen vs. Nexsen, 3d Scam. 38,

1L

The Court misconstrued our statutes of usury. Our statute
attaches no penalty to a usurious transaction, it merely modifies
the contract.

21 TI1. 1086.
23 I11. 561.

In 23 Ill. the Court in effect sustained the defense to a con-
tract made before the law of '57 was in force, and the suit, as in
this case, was instituted since the law wasin force.

BANGS & SHAW.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND D1VISION,

APRIL TERM THBEREOF, A. D. 1863.

WILLIAM H. MATTHIAS,

FORSYTH HATTON, and

JAMES MARTIN, P T
Plaintiss in Brror, Frror to Marshall.

vS.
WASHINGTON E. COOK. * .
-

ABSTRACT OF RECORD.

This was an action in assumpsit on a promissory note for
$300, dated Nov. 25, 1856, due in one year.

Narr. single count on note.
Defendants below filed two special pleas of usury to all the

declaration, except $200 of the damages, which the pleas did
not purport to answer.

Plaintiffs replied to the special pleas, and went to trial with-
out judgment as to part of narr. unanswered.
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Bill of Baceptions.

Defendant Matthias sworn as a witness testified, that at date
of note sued on he went to plaintiff Cook to borrow $200
money for one year; Cook told him he could not let him have
it, but thought he could get it for him of a friend, and spoke of
Kellogg, the payee, in note ; that note for $300 was drawn up
then and taken by Matthias to obtain sureties, and was to return
at some future time, not definitely named, and get the money,
and in mean time Cook was to see Kellogg.

Matthias returned with note and delivered it to Cook, who
gave him the money, $200, which he said he had got of Kel-
logg, and that the interest required was 50 per cent. per annum.

It also appeared in evidence that the note was endorsed after
it became due.

Plaintiff Gaok testiﬁe(&qt I%the money of Kel-
‘logg, and told Matthias s6 whet € with note, and that

he (Cook) thereupon bought the note of Matthias and paid him
$200 for it ; that the money was his own and not Kellogg’s.

Plaintiff’s testimony was corroborated by that of Geo. W. Cook,
who testified to being present when Matthias returned with note,
and that Cook told Mqttlms he had not got the money of Kel-
logg, that Matthias wanted Cook to buy the note, which Cook
then done.

Matthias recalled, testified that Cook told him when he re-
turned with the note that his friend Kellogg had passed through
and left the money. Did not remember that anything was said
about Cook’s buying the note. That witness wanted gold, and
Cook said Kellogg did not leave gold, and that witness there-
upon bought the gold of Cook.

James Martin, defendant, testified to conversations with Cook,
in which Cook urged the payment of note, and said he would
not care but Kel]orrn was pushing him. Subsequently Cook in-
formed Martip that he had bought the note and wanted his
money.
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