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APRIL TERM, A. D. 1864.

RICHARD MASON,
Appellant,
' dppeal from the Superior Court
15 o of Chicago.
WILLIAM DOUSAY,

Appellee.

ABSTRACT OF RECORD.

William Dousay, of Gena, Delta County, State of Michigan,
declared in assumpsit against Mason upon a Bill of Exchange,
of which the following is a copy, to wit:

3,4,5

The declaration avers that said Inman, at Masonville, in
said county of Delta, to wit, in said county, made the Bill of
Exchange, which the said “ Defendants afterwards, to wit, on
the first day of January, 1862, at Chicago, to wit, in the said
county, upon sight thereof accepted.”
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Avers demand of payment, and refusal, and concludes with
the common counts.

Plea, non assumpsit.

Jury waived, and cause tried by the Court by agreement
before his Hon. Judge Goodrich.

The Plaintiff introduced in evidence the Bill of Exchange,
declared upon; also the Deposition of Lafayette Burgess,
taken by commission on behalf of plaintiff in March, 1863,
who testified that he resid:d ut Oshkosh, Wisconsin ; was a
fur dealer by occupation. That he demanded payment of the
said draft of- Richard Mason, the defendant, at the plaintiff’s
request sometime in the summer of 1861, towards fall. That
he made but one demand of payment on said draft. That
Mason looked the draft over and said it was all right, and
said that he had told M. Dousay that he would pay it in the
course of thiriy or sixty days” That he, witness, had made
this demand in Delta County, Michigan. That he first spoke
to the clerk in the store, and he told him to wait till Mr.
Mason came in. Can’t suy whether any one else heard the
conversation. The defendant came out of the store and talked
with me about the draft along the 1oad.

[I. Deal, sworn for plaintiff, testified that defendant resides
in Chicago, and did in 1861, and kept a lumber yard on
Market street in Chicago and still does.

Here plaintiff rested his case.

Defendant called Richard Mason, jr., son of defendant, who
testified that he knew Nathan D. Inman, the plaintiff. They
resided in Delta County, Michigan, in 18G1, and have since
and still reside in the State of Michigan. Defendant had a

mill at Masonville, sometimes called Gena, in the State of

Michigan, and a store there. 1 was there in Sept., 1861. 1

" know Lafayette Burgess, and saw him at Gena two or three

14

times that season of 1861. He was master of a trading boat,
and traded in furs and whisky.

The defendant then offered in evidence a portion of the
deposition of Charles McAllister, a witness examined on the
part of the plaintiff in Nov. 1861, and filed in the cause, to
wit, the Tth Direct Interrogatory put by plaintiff to said
McAllister, and his answer thereto as follows :
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“Interrogatory Seventh.—Did you ever present or see or
know of the order or paper hereto attached being presented
to the Defendant for payment or acceptance? If yea, state
by whom the same was presented, when and at what time, and
whether on more than one occasion, and what was said by the
defendant or his agents on the subject. Whether the same
was lelt in defendant’s possession ; if so, how long ? Give full
particulars in your answer.

“To the seventh [uterrogatory deponent says, he remembers
the note or draft being presented by the master of a trading
boat, and that Mr. Mason informed the said master that as he
had not settled with Nathan D. Inman he could not then pay

it, as the said Inman’s logs had not been turned in. This, to
the best of my knowledge, was sometime in July. I was not

" present during said conversation, being told by the master of

the boat ; the said conversation taking place at Gena, and only
on one occasion. The note was not left with the defendant.”’

To show that said Burgess had made a different statement
to said McAllister regarding his interview with. defendant,
from that contained in his deposition, which offer was objected
to by plaintiff on the ground that the answer of McAllister
was not responsive to the said Interrogatory. 2d. No person
is named by the witness. -3d. He was not interrogated as
the rule requires to lay the foundation for contradiction.—
4th. The witness Burgess has not been interrogated upon the
subject. ‘

And the ohjection was sustained by the Court, and defendant
excepted.

——————————
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16 The defendant continued the examination of R. M

ason, jr.,
as witness.

e testified :—Defendant was here from 30th

16 Defendant here offered to prove by this witn

the drawer or maker of the draft sue
the draft was made, and ever
indebted to the Defendant.

ess that Inman,
d upon was at the time,
since has been, and still is.

This evidence was excluded by the Court

as immaterial —
Defendant excepted.

The plaintiff then examined

said Richard Mason, ir, who
further testified as follows :

16

17

17

19



RECORD
PAGE.
19

20




RECORD 6
PAGE.

ASSIGNMENT OF ERRORS.
29

1. The Court erred in excluding the evidence of the Laws
of Michigan.

2. The Court erred in excluding competent evidence offered
by defendant.

3. The Court erred in finding the issues for plaintiff, and
also in rendering judgment for plaintiff.

4. The Court erred in overruling the defendant’s motion for
a new trial.

5. The judgment was against law and evidence.

BURNHAM & MARTIN,
Attorneys for Appellant.
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