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THOMAS GORDON
V8.
GEORGE 8. DOWNING,

1

|1

State of Illinois--Supreme Gourt,\3d & D.
APRIL TERM, 1857,

.

———~~

~

l APPEAL FROM BUREAT.

ABSTRACT.

Complainant Downing filed his bill in this cause on the 13th day of De-
cember, 1855, in the Cirenit Court of said county, alledging

Ist. That on the 20th day of October, 1854, he was in possession of
the N. E. 1 Section 28, Town 14, north of Range 8, E. 4 meredian,
Bureau county ; that complainant was then the owner of valuable im-
provements on said land, that Le sold said improvements and all his
right, title and interest in said land to Gordon for the sum of two thou-
sand dollars, that complainant then agreed with said Gordon in conside-
ration of said sum to quit claim and release unto said Gordon, his heirs
and assigns, all the right title and interest of complainant in said pre-
mises.  And said Gordon in consideration of such release and (quit
claim, then and there agreed to pay the complainant said sum.

2d. That in pursuance of such agreement complainant and said Gor-
don on the day aforesaid, applied to one Allen I. Nevitt, J. P. of said
county, to make out a suitable guit-claim deed to be executed, acknow-
ledged and delivered by complainant and his wife to Gordon, releasing
to said Gordon his heirs and assigns, the right, title and interest then
owned in said premises by complainant without any covenaunts of warran-
ty or any covenants at all, whereby complainant could by any possibiii-
ty be made accountable or liable for defect of title, either to said Gor-
don or his heirs or assigns; that on said day said Justice in the presence
of the parties and at their request to make and prepare a quit-claim
deed without covenants as aforesaid, made and prepared a deed for
complainant to sign, which complainant supposed was a quit-claim deed
without covenants, as was understood and agreed upon as aforesaid; that,
complainant then and there signed the same and acknowledged and de-
livered said deed before said Justice; that complainant’s wife then and
there signed and acknowledged said deed before said Justice, in due form
of law for relinquishing her dower in the premises aforesaid. That said
deed was a warranty deed with covenants of warranty of title in said
premises contrary to the understanding and agreement between the par-
tics, and was so drawn, framed and prepared wholly by mistake, and
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was not intended to be a warranty deed either by complainant or by said
Gordon.

Complainant avers that he was ignorant of the nature and character
of the deed at the time and supposed it to be merely a quit-claim and
release as aforesaid, until about the 26th day of October, 1855, when
complainant for the first time ascertained that said conveyance was a
warranty deed instead of a quit-claim as aforesaid.

Complainant alleges that 70 acres of said land at the time of con-
veyance was farmed and in a good state of cultivation, that there was
erected on said land a dwelling house and certain other improvements.

Complainant further alleges that at the time of the sale and convey-
ance it was well known and understood by the partiés that complainants
title was extremely doubtful and most likely not good to at least an un-
divided half of said premises, and that the title to the other undivided
half was also precariors and uncertain, and that for the reason com-
plainants title was doubtful and uncertain, complainant refused to war-
rant the title to said premises, and sold the same to Gordon at a much
lower price on account of the special agreement to convey by a quit-
claim deed as aforesaid, all of which was well known to the said Gordon
at the time of said sale and conveyance.

Complainants title was derived as follows, to wit: In 1842 said land
was sold for taxes, and on May 21st, 1845, was conveyed by Sheriff ’s
decd to Solomon Melvin of the city of New York. Solomon Melville
conveyed the same by quit-claim deed, September 18th, 1846, to Schuy-
ier H. Mattison, also of the city of New York, October 10th, 1846,
Schuyler H. Mattison conveyed the same by quit-claim deed to Amnor
Sheldon then of Bureau county aforesaid, Jan. 25th, 1848. Amnor M.
Sheldon conveyed the same by a quit-claim deed to complainant. In
1846 at the December term of the United States Circuit Court for the
district- of Illinois, one Peter L. Elmendorf, recovered a judgment
against Cornelius H. Tunison and Henry Tunison for four hundred and
fifty dollars debt, and one hundred and seventy-three 39-100 dollars da-
mages and costs. Wit of execution issued upon said judgment dated
April 26th, 1851, by virtue of which the Marshal levied upon the undi-
vided half of said quarter section, as the property of said Cornelius H.
and Henry Tunison, and on the 18th day of July, 1851, conveyed the
same to Thomas Lewis, and on the 6th day of April, 1852, conveyed
the same by his official deedto said Thomas Lewis. April 23d, 1852,
said Lewis sold the undivided half of said quarter section to complain-
ant by quit-claim deed, and the title so derived is all complainant had
or claimed to have at the time of his sale to said Gordon, which was well
known to said Gordon at the time of the sale to him.

Complainant shows that at the time of the sale last aforesaid, it was
well understood by complainant and said Gordon that complainants title
was or might prove defective, and that other person or persons then un-
known to complainant, might and probably would claim the premises by
a better and permanent title, and that in consideration thereof, complain-
ant sold for aless price, and stipulated expressly with said Gordon to
convey only with a quit-claim deed.

Complainant further shows that some person or persons unknown to
him are now claiming the land by title adverse to complainant’s title as
conveyed to Gordon, but as to the particulars of their claims or as to
their titles, complainant is not informed and cannot state. Complain-
ant shows that he is not now possessed of any of the deeds by which
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title in him ix devived, but that the same are all in the possession of
Grordon.

Complainant also shows that the deed by him to said Gordon, is in the
possession of Gordon, and cannot be produced by complainant, but that
the same is recorded in the Recorder’s office of said Bureau county, a
copy of which marked «“ A ” is hereto attached and made a part of this
bill.  Complainant shows that since he learned of the deed being a war-
ranty instead of a quit-claim, he immediately applied to said Gordon to
have the mistake rectified by having the deed cancelled in some way and
a quit-claim given by complainant according to the agreement, or by a
release discharging complainant from all covenants of title in said deed.

But Gordon utterly refuses to release complainant from the covenants
of the deed, but threatens to hold him liable and responsible for all defi-
ciency of title in the premises.

Complainant shows that Gordon has not conveyed the premises, or any
part thereof, to any other person or persons.

Complainant prays that said Thompson Gordon be made party de-
fendant to this bill; that he be summoned to answer the allegations
herein, fully without oath, which is waived ; that he be required to pro-
duce in Court all the deeds of conveyance in his possession or control
relating to said premises, that he be enjoined from conveying said pre-
mises or any part thereof to any other person or persons, to the prejudice
of complainant before the final termination of this suit, and that upon
the final hearing of this cause that said Court will decree the convey-
ance by complainant to Gordon to be wholly set aside and cancelled,
and that complainant be allowed by the decree to convey the premises by
a quit-claim deed or release without covenants, merely conveying to
Gordon such title in the premises, as complainant had at the time of ma-
king the conveyance aforesaid, or that Gordon be decreed to execute
and acknowledge a valid and sufficient release discharging complainant,
his heirs, executors and administrators from all liability on account of
covenants contained in the aforesaid conveyance.

GEORGE 8. DOWNING,
By M. Hexpary, his Solicitor.

Covenants in Haxhibit marked A, in Bill.

Together with all and singular, the hereditaments, rights, privileges,
and appurtenances thercunto belonging or in anywise appertaining, to
have and to hold the said premises as above described, with the appur-
tenances, to the said party of the second part, his heirs and assigns, for-
ever ; and the said George S. Downing, for himself, his heirs, executors
and administrators, does hereby covenant to and with the said party of
the second part, his heirs, executors, administrators and assigns, that he
is well seized of the premises above conveyed, as of a good and indefea-
sible estate in fee simple, and hath good right to sell and convey the
same in manner and form as aforesaid. That they are free from all in-
cumbrance, and that the above bargained premises in the quiet and
peaceable possession of the said party of the second part, his heirs and
assigns, against the claims of all persons whomsoever.

EORGE S. DOWNING.
CAROLINE DOWNING.

Respondent, in his answers, admits that he honght of Complainant the
land specified in his bill; that he paid two thousand dollars for the
same, and that Complainant was in possession of said land or a part of
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it; that he [complainant] had some fifty acres under improvement, and
a log cabin on the same ; but Respondent utterly denies that he was ad-
vised by Complainant that his title to the one-half was, most probably,
defective, and his title to the other half uncertain and precarious.

Respondent further denies that the agreement was that he was to pay
the Complainant two thousand dollars for his interest in the premises,
without any covenants of warranty ; and that the price was so fixed at
less than Complainant asked, because of the probable defect in his title.

But Respondent, in his answer, expressly alleges that Complainant
represented to him, before and at the time of the said purchase, that his
title was perfect ; that he would never have paid two thousand dollars
for the title of Complainant, if he had represented his title to have been
so unsalable as stated in his bill; that two thousand dollars was the
full value of the premises, with a perfect title.

Respondent, in his answer, denies that he, together with Complainant,
called upon Nevitt to propose a Quit-Claim deed; but alleges that he
fully believed and expected all the time to receive a Warranty deed, and
that said Nevitt presented a Warranty deed for execution, which he,
Respondent, examined and expressed himself satisfied, as it was a War-
ranty deed ; and that thereupon Complainant refused to give a War-
ranty deed, and accordingly struck out the words “Warrant and defend,”
in the body of the deed, and the word **Warranty,” at the head of the
deed ; and thereupon he, Respondent, asked Complainant if he did not
represent his title to be good; and if so, why he objected to giving a
Warranty deed ; that Complainant said that his title was good, but as
he had not a Warranty deed, he would not give one.

Respondent further alleges that he read the deed after it had been
thus altered, and expressed himself satisfied with the Deed as it was then
written ; that the deed was executed in that form by Complainant and
his wife, they both knowing the contents of said deed ; that Complainant
had just read the deed, and every word in it; and that if Complainant
was mistaken in anything, it was in regard to its legal effect, and not in
regard to its contents.

Respondent further alleges that the title of the said Complainant to
the undivided one-half of the said premises was void, which said Com-
plainant well knew at the time he sold the same to Respondent ; that
Respondent was, at the Oct. Term of the Circuit Court of Bureau Co.,
sued by Milton T. Peters, who held the legal title to the undivided half
of said premises by Bill in Chancery for Partition; and that Respondent
was compelled to, and did pay said Peters four hundred dollars to re-
lease his interest and withdraw the suit.

Respondent further alleges that he had, before the commencement of
this suit, sold the said premises to one Thomas Stringer, who is still the
owner. Respondent denies that, at the time of his purchase of said pre-
mises of Complainant, he, Respondent, knew that the title set out in
Complainant’s bill, was all the title which Complainant had in said pre-
mises, but believed that Complainant had the full patent title to the
whole quarter, as well as the tax title set out in Complainant’s bill; Res-
pondent denies that Complainant sold him said premises at a much less
price because of his agreeing to take a Quit Claim instead of a Warran-
ty; denies that Complainant ever made any such demand npon him as
stated in his bill ; admits that the copy of the bill annexed to said bill
is a true copy of the deed from complainant to him; Respondent alleges
that Complainant is a good scholar, and that he read the deed carefully
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before signing it, and that he, Respondent, was no judge of land titles,
and confided in Complainant’s representations that his title was good,
and that it was not until afterwards that he learned that Complainant’s
title was bad, and that Complainant at the time knew it to be so.

Complainant filed a replication to the above answer, in which he alle—
ges that said answer, so far as it denies the material allegations of his
said bill, is untrue in fact ; admits that he, Complainant, may have told Res-
pondent that he, Complainant, did not have a Warranty deed, and would
not give one, but would give only such title as he, Complainant had ; de-
nies that he ever intended to give respondent a deed with covenants such
as are contained in the said deed between Complainant and Respondent,
of the aforesaid lands; denies that he ever read or knew of the cove-
nants in said deed, before the 26th of October, 1855: but that, having
told Respondent that he would give no other than a Quit Claim deed,
and having called upon the Justice for a Quit Claim deed, and the said
Justice having told him that the deed was a Quit Claim, he, Complainant,
did not read or examine the covenants therein, but supposed the deed a
Quit Claim ; alleges that it was the intention of both Complainant and
Respondent, and of the Justice, to wake the deed a Quit Claim deed.—
All other allegations in Respondent’s answer, except those above admit-
ted, are denied by Complainant.

It was agreed between the parties that the above cause should be sub-
mitted to the Court, and that the decision of said Court should be en-
tered of record, as decided at the March Term, 1856; and that either
party should have theright af appealing from said decision by filing
bond, &e. .

Copy of Complainant's Depositions.

The depositions of Joseph Sutherland, of the county of Bureau, state
of Illinois.

‘Witness sworn and depositions taken March 20th, 1856.

Int. 1st—What is your name, age, occupation, and place of residence.

Ans.—Joseph Sutherland ; Tam a little over thirty-three years of age ;
I am a farmer ; I reside in the town of Milo, Bureau, county, state of
Illinois.

Int. 2—Do you know the parties in this cause, and if so, how long have
you known them respectively.

- Ans.—I do know the parties to this suit ; I have known Mr. Downing
for twenty years past, and the other for over a year.

Int. 3d—Do you know anything about the complainant having sold
to the defendant the north east quarter of section twenty-three in town-
ship fourteen, north of range eight, east of the fourth principal meridian?

Ans.—I know it by the say so of the parties.

Int. 4th—About what time was that sale made ?

Ans.—1 think a year ago last fall, as near as I can recollect.

Int. 5th—Did you hear any conversation between the parties at the
time they were negotiating for the sale of the land, and in relation to
the land, if you did, state that conversation fully.

Ans.—I did hear the conversation ; the conversation was about this :
Mr. Gordon asked Mr. Downing if he wished to sell his farm ; Downing
told him he would sell his farm it he could get his price forit. Gordon
then asked Downing what his price was; Downing told him he would
take twenty-five hundred dollars for his farm, crop, some hogs (perhaps
15 or; 20 hogs,) and one cow ; Gordon then asked Downing



$ayeg.p]

23

24

what his title was. Downing told him he had the tax title
on the whole quarter, and the patent title calling for the wndi-
vided half ; Gordon then asked him what kind of a title he would give if
they could make a trade ; Downing told him he would make a quit-claim
deed and no other ; Gordon told him he would go down and look at it;
this conversation happened at my house ; I never heard them talk about
it afterwards.

Int. 6th—Do you know when the deed was made, if you do, how long
was this conversation you have related before making the deed ?

Ans.—The deed was made the same day the conversation took place.
The conversation was had about 8 or 9 o’clock A. M..and the deed was
made about 5 or 6 o’clock P. M. of the same day.

Cross-Examination.

Int. 1st—Did Gordon ask Downing if his title was good ?

He asked him what kind of a ftitle he had, and Downing told him
what kind of a title he had, and that he could be his own judge.

Int. 2d—Was this the only inquiry made by Gordon to Downing as
to the validity of his title ?

Ans.—All the question he asked him in my presence. 5

Int. 3d—Did Downing not state that his title was good ?

Ans.—Downing told Gordon that he did not claim to have a per-
fect title.

Int. 4th—Was that all that Downing said about his title ?

Ans.—Yes, all he said in my presence at that time.

Int. 5th—Were you present when the deed was made ?

Ans.—No.

Int. 6th-——Are you related to either of the parties?

Ans.—I am cousin of Downing’s.

The deposition of Allen J. Nevitt of Bureau! county, Illinois, taken
March 20th, 1846, in behalf of complainant.

Int. 1st—What is your age, name, occupation and place of residence ?

Ans.—My name is Allen J. Nevitt ; age about 35 ; I am a farmer, and
live in the town of Milo, Bureau county, Ill.

Int. 2d—Are you acquainted with the parties in this cause, and how
long have you known them ?

Ans.—I am acquainted with complainant and defendant ; I have
known Gordon near two years ; I suppose I was acquainted with Downing
some 8ix years.

Int. 3d.—Do you know anything about a sale by complainant to the
defendant of the north east quarter of section twenty-three, in township
fourteen, north of range eight, east of the fourth principal meridian ; if
so, state all youknow about it ?

Ans. T know more particularly about the making out of the deed.
Mr. Downing came to my house and inquired if I had any quit-claim
deeds. T told him T had not any on hand at that time, but I had war-
ranty deeds, and then he told me he had sold his place, and wanted me
to go down and make out a deed for him.

I think he asked me if I could make a quit-claim deed out of a war-
ranty. I told him I could. Then I went on home with him, and then
I made out the deed—what I supposed to be a quit-claim deed. Down-
ing gave his reasons why he would not make a warranty deed ; he eith-
er said he had not all the title, or not a good title ; after the deed was
made out, Gordon first looked at it. T do not know whether he read it



/
&l By LF-ya]
—r

o
(=2

o
e |

928

or not. Then Downing looked at it and signed it. I think I drew a
note, or some notes for the parties, which Gordon gave to Downing. I
took the acknowledgement of the deed.

Int. 4th. Was Gordon present when Downing gave his reasons why
he would not give anything but a quit-claim deed ; if he was, did he say
anything, and if so, what ?

Ans. Gordon was present. 1 do not know as he said anything or re-
plied to it at all.

Tnt. 5th. Did Downing read the deed?

Ans. Ielooked at the deed. I could not say whether he read it cr not.

Int. 6th. When you had finished the deed, what kind of a deed did

you believe it to be? )

Ans. T believed it to be a quit-claim deed, or to answer in the place
of a quit-claim deed.

Tut. Tth, What kind of a blank was the deed before it was filled up?

Ans. It was a warranty blank deed.

Int. 8th. Did you make any alterations in the blank other than fill-
ling it up in order to makeit a Quit Claim deed, as you supposed ? and
if you did, what ?

Ans. T think I seratched out the words warrant and defend. I don’t

I recollect whether I seratched any other words or not.

Int. 9th. Did Downing and Gordon know that vou had made altera-
tions in the blank, or did cither of them.

Ans. I think both of them must have known of alterations in that
warrant and defend were scratched out.

Tnt. 10th. Did Gordon know that by making the alterations you in-
tended to make the deed a quit-claim instead of a warvanty ?

Ans. I do not know whether he did or not. Ibelieve Gordon expect-
ed it to be a quit-claim deed.

Tnt. 11th. Was anything said by Downing or Gordon at the time of
making out the deed about the kind of deed it was to be, except what
you have stated that Downing said.

Ans. I do not know that there was.

Int. 12th. Were youan acting Justice of the Peace at that time in
this county 7

Ans. T was.

Oross-Examination.

Int. 1st. Did Gordon accompany Downing when he came after you
to make the deed.

Ans. He did not.

Int. 2d. Did Downing when he came after you to make the deed, as-
sign any reason why he wished the deed to be made out a quit-claim in-
stead of a warranty ?

Ans. He said he had had some trouble with the land or had bought
the land twice before, and did not calculate to give & warranty deed ;
that is as near as I can recollect.

Int. 3d. Where did you and Downing after that first see Grordon ?

Ans. At or near Downing’s house.

Int, 4th. Where was it that Downing assigned these other reasons
for making a quit-claim deed ?

Ans. It was at his own house.

Int. 5th. Who was present when he assigned those other reasons to
which you have testified ?

e
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Ans. [ do not know that any person was present other than M,
Grordon and Downing and his wife.
Int. 6th. How long was this before the deed was executed

Ans. It was but a short time before.

Int. Tth. Were those reasons addressed to you or to Gordon ?

Ans. T should think they were addressed to Gordon.

Int, 8th. Inwhat part of the house was Gordon at the time Down-

ing assigned those reasons ?

Ans. 1 should think he was pretty near the centre of the house.

Int. Yth. How close was Gordon to Downing at.the time ?

Ang. Not more than ten or twelve feet.

Int. 10th. Do you swear that no one was present but you, Gordon
and Downing and Downing’s wife, at the time of the execntion of this
deed.

Ans. I do not.

Int. 11th. Who was present ?

Ans. Mr. Fleming was there, but I do not know if he was in the
house or not at the time of the deed being executed: and there was ano-
ther man there. 1 should think it was a Mr. Gordon.

Int. 12th—When had they come.

Aus.—I do not know.

Int 13th—Was it before or after Downing stated to Grordon that he
had not all the title or that his title was not good?

Ans.—They were on the place before that time.

Int. 14th—Where were they at the time ?

Ans.—I do not recollect.

Int. 156th—What were you doing at the time ?

Ans.—I think T was writing.

[nt. 16th—How did this conversation come up between Gordon and
Downing, as to Downing not having all the title, or his title not good ?

Ans.—Well, I do not recollect now.

Int. 17th—Do you swear that Gordon, the def’t, was in the house at
all while you were writing that deed ?

Ans.—He might not have come in till I had finished the deed.

Int. 18th—What were you writing then at the time this conversation
took place ¥

Ans.—If 1 were writing at all, I was writing at the deed.

Int. 19th—How were the parties standing at the time this conversa-
tion took place ?

Ans.—They were both in the house ; I do net recollect how they

stood.
Int. 20th—Did Gordon, the def’t, recognize the remark Downing

made at the time he made it ?

Ans.—I do not know whether he did or not.

Int. 21st— What makes you suppose that either party knew of the al-
terations in the deed ¥

Ans.—1I suppose so, from the words warrant and defend being struck
out and not having any orders to make any but a quit claim deed.

Int. 22d—Who gave you the orders to make that deed ?

Ans.—Downing.

Int. 28d—How long was Downing engaged in examining the deed be-
fore he executed it ?

Ans.—I do not think he was over a minute and a half.

Int. 24th.—How long was Gordon examining it ?
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Ans.—I think he was about the same time as Downing was.

Int. 25th—Did either of the parties make any objection to the deed
as you had prepared it ?

Ans.—I think not.

Int. 26th—Could Downing read writing ?

Ans.—VYes.

Direet Eramination resumed by complainant.

 Iat. I1st—Do you know whether Mr, Gordon, not the defendant, of
whom you speak, was present or not at the time Downing told Gordon,
the defendant, that he would not make a quit claim deed, either because
his title was not good, or that he had not all the title ?
Ans.—I do not know whether he was or not.
Int. 2d——Have you any recollection at all as to whether he was or
not !

Ans.—I have not. ALLEN J. NEVITT.

The Deposition of John W. Brown, tagen March 20th, 1856, in be-
half of Complainant.

Int. 1st.—What is your name, age, residence and occupation ?

Ans.—lIohn W. Brown; Iam fifty-two years of age; a farmer, and
live in Burean County.

Int. 2d.—State whether Gordon at any time borrowed money of you,
to pay Downing for land he bought of him? If so: How much money
did he borrow ?

Ans.—He borrowed two hundred dollars to pay on the note. I sup-
pose the note was given for land.

Int. 3d.-——Was there m’!y conversation at that time between Downing
and Gordon, about the payment of any more money, or about any land
or land title?

Ans.—There was-a conversation at that time about the payment of
more money ; that he should leave the note at the grove and he would
pay it in a week or two; there was nothing said about land or land title.

Int 4th.—Did you see the note ?

Ans.—It strikes me I did. T think 1 wrote on the note.

Int. 5th.—What time was that ?

Ans.—Harvest was on; I think in July or Augnst, 1855.

Copy of Hxhibit “A.’

Note from Gordon to Downing, for $1075 00.

Int. 6th.—Is the note marked Exhibit “A,” and hereunto attached,
the note on which the two hundred dollars were paid?

Ans.—Yes.

Int. Tth.—In whose hand writing is the endorsement of two hundred
dollars on the back of the note.

Ans.—My cwn.

Cross-Examination by Defendant.

[nt. 1st. Did Downing ever offer to sell you this land; if so, when
and what did he offer it to you for ?

Ans. He offered it to me once; he offered it to me about four years
ago. I cannot tell what he offered to take for it.
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Ezamination Reswmed by Complainant :

Int. 1st. When Downing offered to sell you his lands did he say any-
thing about the title, and if so what?

Ans. He said he got one-half of it, and I think he said he knew where
he could get the other half. JOHN W. BROWN.

The Deposition of Isaac Sutherland, taken March 20th, 1856, in be-
half of Complainant.

Int. 1st. What is your name, age, occupation and place of residence?

Auns. My name is Isaac Sutherland ; my age fifty-four; I follow
farming, and live in the town of Milo, Bureau County, IlL

Int. 2d. Were you present at any time when Gordon made a pay-
ment to Downing on a note. If so, state the time when, and what was
said, and all that took place.

Ans. I saw Gordon make a payment to Downing on a note, in April,
1855. 1 saw Downing endorse it on the note. Gordon had the money
in his hand and said it was in gold; it was wrapped in paper. Gordon
said it was five hundred dollars, and for Downing to give him credit for
five hundred and ten on the note ; he said he would pay him the balance
in two weeks, and would send him a draft.

ISAAC SUTHERLAND.
The Deposition of William Gordon, in behalf of Defendant :

Int. 1st. What is your name, age, residence and occupation ?

Ans. T will be about twenty-eight next May; I reside in Peoria
County, Iil.; T am a laborer, buying and selling horses, and threshing
and so on.

Int. 2d. Do you know the parties to this suit ?

Ans. I know Gordon, and have only seen Downing a few times.

Int. 3d. What do you know about the sale and conveyance, by Down-
ing to Gordon, of the N. E. qr. 23,14, 8, E. 4. P. M.

Ans. T was along with this man Gordon when he bargained for this
place, and me and this man Gordon, were together and went to Down-
ing’s house, and Downing was not at home but was up to the grove—
and we went up as I understood since, to Sutherland’s, where Downing
was at work and we introduced this matter about the land, and he said
he wanted to sell. This man Gordon inquired into what kind of a title
he had and he told him it was perfect, and this man Sutherland (if that
was his name) spoke up and said it was just as good as uncle Sam could
make, and we asked the terms and this man Gordon then proposed to
‘him to go down and look at the land and we did so—and they came to
terms on which they traded.

Downing went off to get the magistrate to make the deed. I forget
how it came round—but my brother asked him if he was not going to
make a warranty deed, and Downing replied that he was not, as he
had not a warranty deed, and would make the same kind he had—and
he said not as he would be afeared to, but that he would just make the
same title as he had.

Int. 4th. Did you see the deed executed ?

Ans. Yes.

Int. 5th. Did the parties read the deed before it was executed ?

Ans. T could not tell whether they did or not—each one looked at it.

Int. 6th. Did Downing look at the deed long enough to have read it ?
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Ans. 1 should think he did, that is if he could read writing.

Int. 7Tth. About how long did Downing look at the deed before signing?

Ans. I suppose some three or five minutes ; I am not certain.

Int. 8th. Did Downing say any thing about some or any part of the
deed he could not read or understand. ‘

Ans. He did not that I heard.

Int. 9th. Were you present all the time that Downing was examin-
ing the deed ?

Ans. Yes.

Int. 10th. Was either of the party dissatisfied with the deed as it had
been prepared by Esquire Nevitt ?

Ans. My brother said that he would take it—that he was satisfied
with that deed, and Downing said he was.

Int. 11th. Where was defendant while Nevitt was preparing the deed?

Ans. He was in the house.

Int. 12th. Where was you while Nevitt was filling the deed ?

Ans. T was not in the house, but went in before it was signed.

Int. 13th. Where was Peter Fleming ?

Ans. He was with me, just out of the door, under a shade tree. :

Int. 14th. Where was Fleming when Downing examined and signed
the deed ?

Ans. He was in the house, I think, or near the house.

Int. 15th. Were you with defendant all the time he was at Suther-
land’s with Downing.

Ans. I was, or very near it. I might have been a few rods off.

Int. 16th. Did you hear Downing say to defendant that he had only
a patent title to the half, and a tax title to the whole, and would not
give any but a quit-claim deed.

Ans. I heard him say he had a tax title, on the start, and since that
he had bought the rest of the title.

Cross-Examination by complainant.

Int. 1st—Are you a brother of the defendant ?

Ans.—We pass for brothers.

Int. 2d—How did you go from Sutherland’s to see the land ?

Ans.—We walked.

Int. 3d—Did the def’t and Dowing walk ?

Ans.—I am not positive whether Downing walked ; I think my broth-
er walked.

Int, 4th—Did not Downing and your brother go in a buggy ?

Ans.—I think I was a little mistaken a bit ago, since you spoke of
the buggy ; I think Fleming, Downing, my brother and myself went
down in a buggy.

Int. 5th—When Downing said he would not give a warranty deed
but would give the same kind of a deed he had, what sort of a deed did
he say that was ? :

Ans.—1 don’t mind as he said what kind ; I suppose there are only
two kinds of a deed they give, and I suppose he meant a quit-claim
deed.

Int. 6th—Wasthe Sutherland you speak of the one whe testified here
to-day ?

Ans.—I was not here only when the old man testified, and he was not
the one.

Int. Tth—How many Sutheriand’s have you seen here to-day.
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Ans.—I have seen only one that [ know, who said his name was Suth~
erland.

Int. 8th—Are you acquainted with Joseph Sutherland?

Ans.—No.

Int. 9th.—What is your recollection as to it being Joseph Sutherland’s
house you went to ?

If I do not mistake, Downing’s wife said it was Joseph Sutherland’s.
~ Int. 10th. While you were at Sutherland’s did you not hear Down-
ing tell your brother, when your brother asked him what kind of a title
he had, that hLe had a patent title to half of it, and a tax title on the
whole, and that he must judge for himself ?

Ans. Not that I recollect.

WILLIAM GORDON.

The Deposition of Peter Fleminy, taken March 20th, 1856, in behalf
of Defendant :

Int. Ist. What is your name, age, residence and occupation ?

Ans. Peter Fleming ; Tam past twenty-nine years of age; Ireside in
Bureau County, IlL.; 1 follow farming.

Int. 2d. Are you acquainted with the parties to this suit ?

Ans. Tam acquainted with both.

Int. 3d. State what you know, if anything, about the sale and convey-
ance from the Complainant to Defendant, of the N. E. qr. Sec. 23,
in Township 14, North of Range 8, East of the 4th P. M.?

Ans. I was present when Gordon went to Downing, and went with
him, and from there to J. Sutherland’s—they talked the trade over
there, at least hetold him he had his place for sale; we all went back to
Downing’s, and up to that time and until he went to Esqr. Neviut, there
was not anything said as to what kind of a deed he was to give him:
they traded ; he was to give him two thousand dollars, and after coming
back with Esqr. Nevitt he told himr Esquire had not any quit claim
forms, but that he would make a warranty form answer the purpose.—
Gordon expressed a surprise at that as he thought he was going to get a
warranty, and I do not recollect what happened after that. They both
went to the house. 1 am not certain whether T was in the house when
the deed was written or signed,

Int. 4th. Did you see either of the parties examine the deed after
Nevitt had prepared it for execution ?

Ans. As well as I ean judge, both parties examined it and appeared
satisfied. :

Int. 5. How long was Downing examining the deed before signing it?

Ans. Lomg enough I shoald think to understand it ?

Int. 6th. Did he object to any part of it?

Ans. As well as I can recollect some alteration was made, as blot-
ting out something like “ warranty deed” and then he was satisfied.

Int. Tth. When Downing told Gordorr Nevitt had no form for quit-
claim deeds, what did Gordon say ?

Ans. He said he wanted a warranty.

Int. 8th. What further was said on that subject by both parties ?

Ans. Downing said he would give him a quit-claim and then they
passed to the house, and were passing while conversing.

Int. 9th. When you went to see Gordon about the purchase of this
land at Joseph Sutherland’s, did you here the defendant "ask Downing
what kind of title he had ; if g0, what was his reply ?
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Ans. I donot know that I did exactly.

Int. 10th. What was said on that subject at that time, between the
parties ?

Ans. Downing said he had bought some claims against the land and
Gordon supposed he got all that was against the Jand at that time.

Int. T1th. Do you recollect about Downing saying anything ahout
having a title from the U. S. Marshall ?

Ans. There was something said about it ; I can’t recollect what it was.

Int. 12th. Did you hear Downing say to Gordon that he would have
to judge of the title ? )

Ans. Not to my recollection.

Int. 13th. Did Downing say in that conversation that he would not
give anything but a quit clainr deed ?

Ans. There was nothing said about it until he: came back to the
house with Esqr. Nevitt, as I recollect. .

Int. 14th. Did you hear Joseph Sutherland say anything about the
title in Downing’s presence ?

Ans.. Whether he meant the entire title or not I can’t say : but he

remarked that it was as good as came from Unele Sam.

Cross- Examination by complainant.

Int. Ist. Ave you related to the defendant ?

Ans. I am not.

Int. 2d. When Downing and Gordon passed to the house, after
Downing came back from N evitt’s, where did you go ?

Ans. T remained outside of the house between the house and shade
trees.

Int. 3d. Who was withiyou ?

Ans. William Gordon.

Int. 4th. Were you in the house at all, while the deed was written or
signed ?

Ans. T do not know as I saw either of them signing.

Int. 5th. Were you in the house at all while the deed was being
written or signed ?

Ans. I have no recollection whether T was or not.

Int. 6th. Do you not have a recollection that you were out of the
house until after the deed was signed ?

Ans. T think T was outside.

Int. Tth. Do you pretend that you heard the conversation which took
place in the house before the deed was signed and delivered ?

Ans. No, sir; I have no recollection of it.

Int. 8th. Where was Downing at the time he looked at the deed ?

Ans. In the house.

Int. 9th. How do you know?

Ans. T could see him from the outside.

Int. 10th. Did you have any conversation with Wm. Gordon while

the Defendant and Downing were in the house fixing up the deed ?

Ans. None that I recollect of.

Int. 11th. Did you not have something to say to Wm. Gordon ?

Ans. All that I recollect is his saying that his brother was paying all
the place was worth. :

Int. 12th. What did you judge from that both parties were satisfied
with the deed ?

Ans. That they understood each other in their transactions.
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Int. 13th. What made you judge that they understood each other in
their transactions ?

Ans. From the appearance of both parties.

Int. 14th.  From their appearanee at what time ?

Ans. Just the time I speak of ; while they were in the house.

Int. 15th. If youdid not hear the conversation, what other appear-
ance do you allude to ?

Ans. The manner of doing business ; the taking of his note for the
balance, and so on.

Int. 16th. Did not you understand from the parties, or from Suther-
land, or from some one, while you were with the parties, that Downing
had a patent title on only half of the land, and a tax title on the whole,
or that in substance.

Ans. I do not recollect.

Int. 17th. Which went into the house first, you, or Wm. Gordon,

Ans. T cannot recollect.

Int. I8th. Don’t you recollect that neither of you went in ?

Ans. No, sir; I do not recollect how it was.

Int. 19th. Do you recollect of being house alone ?

Ans. I may have, but I cannot recollect now.

Int. 20th. Can’t you safely say that your recollection is not clear
with regard to any of the facts about which you have testified ?

Ans. Seme of them I am pretty certain of ; others [ thought the deed
would show for itself; I did not bear it mind much.

Int. 21. How happened you to be there that day?

Ans.—T happened to mention Wm. Downing’s name to Gordon and
he said he was an old acquaintance of Mrs. Downing’s in Indiana, and
would go to see her ; he did not go there to buy the place ; I told him
this place [ was for sale afterwards, and he said he would go and see
Downing.

Int. 22d—Had you ever seen Gordon hefore that time ?

Ans.—Yes.

Int. 23d—When and where

Ans,—In Peoria county.

Int. 24th—Had you lived in Peoria county

Ans.—Yes.

Int. 25th—Were you aequainted with Gordon there ?

Ans.—Yes.

Int 26th—How long have known him 7

Ans.—TI have known him since I have been in the county ; about §
years. §

Int 27th—Where did he live during this time you have known him ?

Ans. In Kickapoo, Peoria county.

Int. 28th. Did you live there all that time yourself ?

Ans. No sir, I have lived there about 2 years.

Int. 29th. Where have you lived during the time you have lived in
this country ? '

Ans. In the town of Saratoga, Marshall county, and Milo, in Burean
county, and in Reedner in Peoria county.

Int. 30. Where were you born and of what nation are you ?

Ans. I was born in Ireland.

Int. 31. State whether Gordon requested you to go with him at the
time of this purchase ?

Ans. Not to Downings he did not ; he wanted me to go out and take
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him up to the Railroad.
Int. 32. Do you own a farm in this county ?

Ans. Yes sir, in Milo. S H—n ‘
Int. 33. Did you or Wm. Gordon have any interest in the bargain ?
Ans. T did not. PETER FLEMMING.

DECREE.
That Downing’s deed to Gordon be set aside, and that Downing con-

§0-1-2 vey the premises to Gordon by a quit-claim deed.
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