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STATE OF ILLINOIS. SUPREME COURT.

THIRD GRAND DIVISION.

APRIL, TERM, A. D. 1880.-

THE STEAM-BOAT “DELTA,” APPELLANT, ¥S. WALKER
& McILVAINE, APPELLEES.

APPEAL FROM PEORIA.

BRIEF OF APPELLANT.

I. The justice of the peace had not jurisdiction of the subject matter. The act:
extending the jurisdiction of justices of the peace of Peoria County, did not apply
to or include ““Attachments against Boats and Vessels.”

Purples’ Statute, pp. 1260 and 1262.
& “ [0 107
8 £t “ 662 and 663.

The act extending the jurisdiction of said justices is a special statute and must

be construed strictly.

I1. The plaintiffs’ Zen against the boat had expired, and could not be enforced.
'The demand sued upon had been due more than nine months before the com-

mencement of suit.
Purple’s Statute, p. 108.

III. There was no special contract proven in this case; nor was there any
such custom or usage proven as will be deemed sufficient to change the legal effect
of the contract between the parties, The oflice of custom or wsage is simply one
of exposition, and can never be received to change the express intention of the
parties, nor to do away with the legal effect of the contract.

Greenleaf’s Ev. vol. 2, Sect. 251 and 252.

Linsley vs. Lovely, 26 Vt. R. 136.

Hone vs. Mutual Safety Ins. Co.. 1 Sandf, Sup. Ct. R. 137.
Beirne vs. Dowd, 1 Selden 95.

Farnsworth vs. Chase, 19 N. H. 534,

Cope vs. Dodd 13 Penn. State R. (1 Harris) 33.



2

The evidence to establish a custom or usage should show a certain and uniformn

usage. Where the evidence is uncertain and contradictory, the custom is not
established.

Desha vs. Holland 12 Ala. R. 513.
Linsley vs. Lovely 26 Vt. R. 136

IV. The plaintiff is estopped from saying that the account did not become:
due until the 1st of January, next succeeding the time when payment thereof had
been demanded. The demand of payment of the account is evidence that the
plaintiff treated the demand as due; and he will not be permitted to call to his
aid a pretended custorn in order to save his len.

Cowles vs. Bacon, 21, Com. 451.

\

V. The judgment is for o0 much, and should be corrected. The judgment is

for $158,46, and if any judgment should have been rendered it should be for only
$143,11.

Courts will correct mistakes when they appear in the record.

VI. The court below should have allowed the defendant to dismiss his appeal.
He had a clear right to do this at any time before the rendition of judgment.
The court was acting in the capacity of both judge and jury; and the motion for
leave to dismiss the appeal was in apt season.

Hancock County vs. Marsh, 2 Scam. 492.

v Curven 135S S 66 5
/%Dtré w/ﬁmzmly 7 47*

VII. The act authorizing the proceeding is unconstitutional and void, because
the Constitution of the United States has conferred upon the United States Dis-

trict Courts exclusive jurisdiction in all admiralty proceedings.
Const. U. 8., Art. 3, Sect. 2.

H. M. & J. J. WEAD,
Attorneys for Appellant.
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The evidence to establish a custom or usage should show a certain and uniform
usage. Where the evidence is uncertain and contradictory, the custom is not
established.

Desha vs, Holland 12 Ala. R. 513.
Linsley vs. Lovely 26 Vt. R. 136

IV. The plaintiff is estopped from saying that the account did not become
due until the 1st of January, next succeeding the time when payment thereof had
been demanded. The demand of payment of the account is evidence that the
plaintiff treated the demand as due; and he will not be permitted to call to his’
aid a pretended custom in order to save his lien.

Cowles vs. Bacon, 21, Com. 451.

N

V. The judgment is for Zo0 much, and should be corrected. The judgment is

for $158,46, and if any judgment should have been rendered it should be for only
$143,11.

Courts will correct mistakes when they appear in the record.

VI. The court below should have allowed the defendant to dismiss his appeal.
He had a clear right to do this at any time before the rendition of judgment.
The court was acting in the eapacity of both judge and jury; and the motion for
leave to dismiss the appeal was in ap? season.

Hancock County vs. Marsh, 2 Scam. 492.

Soffor v2 Curricr 137 Sl S 66},
/%wc w9 /f(z/rwww// Z 4 G-

VI1I. The act authorizing the proceeding is unconstitutional and void, because
the Constitution of the United States has conferred upon the United States Dis-
trict Courts exclusive jurisdiction in all admiralty proceedings.

Const. U. 8., Art. 3, Sect. 2.

H. M. & J. J. WEAD,
Attorneys for Appellant.
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STATE OF ILLINOIS. SUPREME COURT.
- THIRD GRAND DIVISION. :

APRIL TERM, A. D- 1880.

ISAAC WALKER AND GEORGE H. MoILVAINE, Partners as WALKER
& McILVAINE, ArreLuess, vs. Tz Sreas-Boar «DELTA,” APPELLANT.

APPEAL FROM PEORIA CIRCUIT COURT.
ABSTRACT OF RECORD.-

This was a suit commenced by Attachment before a Justice of the Peace of

1 Peoria County for the sum of $158,46. Suit commenced September‘ 13th, 1859.
2 Judglinent rendered October 18th, 1859, for $24,29. Detendant’s Attorney en-
tered motion before Justice of the Peace to dismiss suit, because the Justice had
not jurisdiction of the z'uix'olun't sued for, which motion was overruled and judg-

ment rendered as above,

10 Defendant, through the intervention of John Warner, filed his-A};peal Bond,
and prayed an appeal to the Circuit Court. And afterwards, on the 23d day of
12 November, the Defendant asked the Circuit Court to dismiss the suit for the
want of jurisdiction of the Court below, which motion was overruled by the Court,
and Defendant then and there excepted. And on the trial of said cause, Plain-
17 tiff called Robert D. MeClure, who testitied that he was book-keeper in Plaintiff’s
house during the time the bill of goods upon which suit was brought was pur-
c¢hased ; that he believed the items of said account to be correct; that there was
no specific contract between said Plaintiffs and the agents of Detendant, as to
the Zerms upon which said goods were purchased by Defendant ; that it was usnal
with Plaintifis’ house to allow accounts against sieamboats to run a year, or to the
1st of January, next succeeding the time when the goods were purchased ; that
he supposed this practice of the Plaintifts’ house was known to the Defendant, as
there had been dealings between them upon the same terms previous to the
;g time that the bill sued upon was purchased ; that Plaintiffs’ were hardware mer-
chants in the city of Peoria.. -Said witness on his cross-examination stated that he
presented the account Sll_e(.l"on to the Defendant in September or October, 1858,
and demanded- paymenf of the amount due thereon; but that no money was
paid thereon at that time; that he had never heard any conversation between
said Plaintiffs and Defendant as to the terms upon which said goods were pur-
chased ; that the practice of the Plaintiffs in regard to the time upon which goods
were sold by them was not ungform with them; that he thought Defendant knew
upon what terms the Plaintiffs dealt, as there had been dealings between said
parties before that time upon the same terms ; that he did not know of Defend-
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20

2

ant having dealt with them dut once previous to the time this bill was purchased,
and the bill then purchased was bought in September or October, 1856 or 1857,
and presented to Defendant the succeeding January and paid; that the bill sued
on could not have been collected by suit before Janunary Ist, 1859. This was all
the evidence in the case; and Defendant by his attorney then and there objected
to all the testimony of said witness as proving a custom regulating the terms ot
doing business in Plaintiffs house, but the Court overruled the objection, and De-
fendant excepted. The Court thereupon found the issues for the Plaintiffs, and
rendercd jodgment against the said Defendant for the sum of §158,46. Defend-
ant thien and there entered and filed his motion for a new trial, but the Court
overruled said motion, and Defendant excepted. Defendant then and there, after
the overruling of said motion tor a new trial, and, before the entry of judgment
therein, proposed to dismiss his appeal herein, but the Court retused to entertain
said motion, or to dismiss said appeal, and Defendant excepted. The Conrt there-
upon rendered judgment in favor of the Plaintiff, and Defendant excepted.

ERRORS ASSIGNED.

The Appellant assigns for errors the following :

1st. That the Circnit Court erred in refusing to dismiss this suit for want of

jurisdietion in the Justice of the Peace.

2d. That the Circuit Court erred in admitting insufficient and improper evi-
dence of the existence of a custom regulating the terms of trade of Plaintiffs’
house, to change the legal effect of the contract between the parties to this suit.

3d. That the Circuit Court erred in refusing to allow the Defendant to dis-

miss his appeal.

4th.  That the Circuit Court erred in rendering judgment in favor of the Plain-
tiff' for $158,46, when said judgment should have been for only $143,11.

5th.  That the Circunit Court erred in rendered judgment for the Plaintiff when
by the law of the land, judgment should have been rendered for Defendant.

For which, and other errors manifest in the record and proceedings aforesaid,
the said Appellant prays that said judgment may be reversed, set aside, and for
nought taken and confessed. H. M. & J. J. WEED,

Attorneys for Appellant.
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STATE OF ILLINOIS. SUPREME COURT.

THIRD GRAND DIVISION.
APRIT, TERM, A. D. 1880.

" THE STEAM-BOAT “DELTA,” Arrervant, vs. WALKER
& McILVAINE, ArpeELLEES.

APPEAL FROM PEORIA.

BRIEF OF APPELLANT.

I. The justice of the peace had not jurisdiction of the subject matter. The act
extending the jurisdiction of justices of the peace of Peoria County, did not apply
to orinclude “-Attachments against Boqt: and Vessels.”

Purples Stntute. pp- 1260 and 1262., 777 2 F e -
107 #2L &f l' >N s / . Y, &%
“ e “ 662 nnd 663! ~ aan Lo FYR / v )

©

The act extending the jurisdiction of said justices is a special statute and must
be construed strictly.

II. The plaintiffs’ Zen against the boat had expired, and could not be enforced.
'The demand sied upon had been due more than nine months before the com-

mencement of suit.
Purple’s Statute, p. 108.

III. There was no special contract proven in this case; nor was there any
such custom or usage proven as will be deemed sufficient to change the legal etfect
of the contract between the parties, The office of custom or usage is simply one
of exposition, and can never be received to change the express intention of the
parties, nor to do away with the legal effect of the contract.

Greenleaf's Ev. vol. 2, Sect. 251 and 252.

Linsley vs. Lovely, 26 Vt. R. 136.

Hone vs. Mutual Safety Ins. Co.. 1 Sundf, Sup. Ct. R. 137.
Beirne vs. Dowd, 1 Selden 95.

Farnsworth vs. Chase, 19 N. H. 534.

Cope va. Dodd 13 Penn. State R. (1 Harris) 33.

O
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The evidence to establish a custom or usage should show a certain and uniform
usage. Where the evidence is uncertain and contradictory, the custom is not.

established.

Desha vs. Holland 12 Ala. R. 513.
Linsley vs. Lovely 26 Vt. R. 136

D

IV. The plaintyff is estopped from saying that the account did not become
due until the 1st of Janunary, next succeeding the time when payment thereof had
heen demanded. The demand of payment of the account is evidence that the
plaintiff treated the demand as due; and he will not be permitted to call to his

aid a pretended cusfom in order to save his lien.
Cowles vs. Bacon, 21, Com. 451.

V. The judgment is for o0 much, and should be corrected. The judgment is
for $158,46, and if any judgment should have been rendered it should be for only

A §143,11.

/1

T
Y | i Courts Will correct mistakes when they appear in the record.

VI The court below should have allowed the defendant to dismiss his appeal.
' He had, n Jclear right to do this at any time before the rendition of judgment.
The court was acting in thre capacity of both judge and jury; and the motion for"
leave to dismiss the appeal was in apt season.

\ v ;mcock ziount);‘v;. Mm. 19/25"_ /“ é é7
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VII. The act authorizing the proceeding is unconstitutional and void, because
the Constitution of the United States has conferred upon the United States Dis-
trict Courts exclusive jurisdiction in all admiralty proceedings.

Const. U. S,, Art, 2, Sect. 2.

H. M. & J. J. WEAD),
Attorneys for Appellant.






ARGUMENT FOR APPELLEES.

State of Ilinois, Supremé- Court, 3d Grand Div..

APRITL, TERM, A. D. 18680,

o~~~

o~

The Steamer Delta,
Appellant. g

: V8. Appeal from Peoria.

Walker & Mecllvaine,

Appellees.

This suit was commenced by attachment before a justice of the
peace of Peoria county. The sum demanded was $158 46. The
appellant made a motion to dismiss the suit, both before the justice
and the Circuit Court, which was overruled. The ground alleged
is that the justice had no jurisdiction in cases of attachment where
the amount claimed exceeded $100.

Jurisdiction in such cases is extended to' the amount of $300 to
the justices of the peace of Peoria county. Section seventeen of
the chapter, ‘Justices of the Peace and Constables,” Purple’s
Statute, 662, gives justices jurisdiction (div. 4th,) in suits for
money claimed tobe due on unsettled accounts, in which the bal-
ance claimed to be due does not exceed one hundred dollars.—
The last clause' of the same section provides: ¢ The provisions
of this section shall apply as well to proceedings commenced by
attachment as to other cases.”- These provisions expressly cover
this case, except as to the amount over which the justice may

have jusisdiction..



/
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An act entitled an act to extend the jurisdiction of the justices'
of the peace and police magistrates of the county of Peoria.—
Approved Feb. 14th, 1855, p. 154, Purple’s Statute, 334, provides
«that the several justices of the peace and police magistrates in
the county of Peoria shall have jurisdiction tohear and determine
all complaints, suits and prosecutions mentioned and described in
section seventeen, of chapter forty-nine, entitled Justices of the
Peace and Constables, of the Revised Statutes, in which the
amount claimed to be due does not exceed $300.”

Clearly jurisdiction was given in the cases enumerated in sec.
tion seventeen, to' Justices of the Peace when: the proceeding was

by attachment: if so, the jurisdiction was extended by the act of"
1855 to the amount of $300.

It is assigned for error that the court improperly admitted
evidence of the custom: of the plaintiff to give credit on running
accounts until the first of January suceeeding the time when
the credit was given This was not proof of a general or local
custom. It was .evidence of the extent of credit given by an
individual, in cases where no particular term: of credit was stipu-

. lated. This was the rule of Walker & McIlvaine. This is dis-

tinctly proved.  Their custom was not invariable in this respect.
They made different contracts at times. But this was their gen-
eral rule. This would not affect those dealing with them, unless
such persons had notice of this rule: but if such persons had
notice of such rule, Priva FaorE, they would be bound by it. In
every sale of goods where payment is not immediate; some credit
is given. It is to be terminated. at the option of the vendor, or
there is some termv of time during which it is-to-run. If there is
a known limit to such credit between the parties, it is not indis-
pensable to establish it, that it shounld be expressed at the time of
each purchase.” If the parties have before dealt with an under-
standing as to'the term. of credit, and that credit was governed
by a general rule of the vendor, and the vendee knew of such
rule: this certainly may raise a presumption that the parties were
still dealing underthe same understanding. The former dealings
of the parties in such cases’is always admissible in evidence.
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Loring et. ul. vs. Gurney, 5 Pick., 15.

' Gabay vs. Lloyd, 3 Barn & Cress., 793.
Bartlett vs. Pentland, 10 Barn & Cres., 760.
Bridgeport Bank vs. Dyer, 19 Conn., 136.
Rushforth vs. Hadfield, 7 East., 224.

Syers vs. Bridge, Doug., 509.

B

It was proved that Walker & McIlvaine, by their agent, at-
tempted to obtain a payment on this account in September or
October, 1858. They did not bring suit upon it then—they
merely requested a payment uponit. Inlike mannerthey might
have requested a payment upon a promissory note before its ma-
turity. This scarcely tends to prove that the account was due
at that time. Had it been due they would have commenced suit.
At most, it is but slight evidence that the debt was then duej;
which is outweighed by the other evidence in the case, showing
that the account was not due until the 1st day of January, suc-
ceeding. But it there was conflicting evidence, the court, which,
by the agreement of the parties, was clothed with the power of a -
jury for this purpose, has determined it, and the judgment will
not be disturbed, because it was against the weight of evidence

It is said that the damages are excessive. We find no
evidence that this was made a ground for a new trial in the court
below. If so, it is too late to make it in this court for the first
time. Objections which could have been obviated by the oppo-"
site party, must have been taken in the court below, and the bill
of exceptions must show affirmatively that the grounds of such
objections were insisted on in the court below. -

Harman vs. Thornton, 2 Scam., 853.
Gilham vs. State Rank, 2 Scam., 247.

If this objection had been made in the court below, it could
have been obviated by a remittitur..

But the judgment is not for too great an amount. It is for pre-
cisely the amount proved. There is, however, in the account



(4]

proved, a charge for $5 26, as a balance of old account from 4
former year. We submit that there is sufficient evidence to
sarrant the court in finding that a credit on this was extended to
January 1st, 1859. It was included in the account for that year,
and all the evidence given was applicable to that item as a part

of that account.

If, however, the damages are excessive, that excess is apparent.
on the face of the record, and this court will render judgment for -

the proper amount.

Prince vs. Lamb, Breese, 300.

Pearsons vs. Hamilton, 1 Scam., 417.

Guild et. al. vs. Johnson, 1 Scam., 405.
. Pearsons vs. Bailey, 1 Scam., 507.

In this case, it is entirely immaterial whether credit was given
upon the account proved, or not. The limitation of nine months
is only given in favor of creditors, incumbrancers. or purchasers. .
Purple’s Statute, 108, section 6.

Act of February 9th, 1855. Purple’s Statute, 108.

As against the boat and its owners, the proceedings are
authorized, and they cannot set up any limitation, except, under
the general law of the State. »

It is assigned for error that the court refused to permit the de-
fendant to dismiss his appeal. The record shows that this motion
was not made until after the finding of the court on the merits of
the cause, and, also, after the defendant’s motion for a new trial
had been overruled. This motion came too late. A party plain-
tiff has not a right to take a voluntary nonsuit after the verdict
has been rendered.

Locke vs. Wood, 16 Mass., 317
Taylor vs. Alexander, 6 Ham., 144.
Hendrick vs. Stewart, 1 Overt., 476.

The court will never grant the plaintiff leave to discontinue



(5]

after a general verdict. 1 Leon., 48. And see Haskell vs. Whit-
ney, 12 Mass., 49, and note.

For the purpose of bringing the cause before the circuit courty
the appellant may be regarded as the actor, butcannot be entitled
to any more favorable consideration than a plaintiff in dismissing
his matter in court. In any event, it was discretionary with the
court to permit, or refuse the plaintiff to dismiss his appeal, and.
the exercise of that discretion is not subject to review in a court
of errors.

The last argument of the appellees’ is, that our laws for the
collection of debts from boats and vessels is unconstitutional. The
constitution of the United States, and the legislation of Congress,
having exclusive jurisdiction in such cases, on the courts of the.
United States. There is no power vested in Congress to control
the purely domestic concerns of the different States. The State
of Illinois has still the power to provide the manner in which a
debt may be collected from a ferry boat, or any other boat navi-
gating the internal waters of' the State. There is no conflict be-
tween our local laws, and the maratime jurisdiction of the United
States. :
MANNING & MERRIMAN,

Attorneys for Appellees.
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ARGUMENT FOR APPELLEES.
State of Illinois, Supreme Court, 3d Grand Div.

APRIT, TERM, A. D. 18680,

o~

A

The Steamer Delta;-
Appellant. =

V8. Alppeal from Peoria.

Walker & Mellvaine, }
Appellees.

This suit was commenced by attachment before a justice of the’
peace of Peoria county. Thesum demanded was $158 46. The
appellant made a motion to dismiss the suit, both before the justice
and the Circuit Court, which was overruled. The ground alleged .
is that the justice had no jurisdiction in cases of attachment where

the amount claimed exceeded $100; £

Jurisdiction in such- cases is extendedito the amount of $300 to*
the justices of the peace of Peoria county. Section seventeen of
the chapter, ¢ Justices of the Peace and Constables,” Purple’s
Statute, 662, gives justices jurisdiction (div. 4th,) in suits for
money claimed to be due on unsettled-accounts, in which the bal-
ance claimed to be due does not exceed’ one hundred dollars.—
The last clause of the same section provides: *The provisions
of this section shall apply as well to proceedings commenced by
attachment as to-other cases.” These provisions expressly cover
this case, except as to the amount over which the justice may
have jusisdiction.
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An act entitled an‘act to extend the jurisdiction of the justices
of the peace and police magistrates of the county of Peoria.—
Approved Feb: 14th, 1855, p: 154, Purple’s Statute, 334, provides
¢that the several justices of the peace and police magistrates in
the county of Peoria shall have jurisdiction to hear and determine
all complaints, suits and: prosecutions mentioned and: described in
section seventeen, of chapter forty-nine, entitled Justices of the
Peace and Constables, of the Revised Statutes, in which the
amount claimed to be due does not exceed- $300.”

Clearly jurisdiction was given in the cases enumerated in sec.
tion seventeen, to Justices of the Peace when the proceeding was
by attachment: if so, the jurisdiction was extended:by the act of
1855 to the amount of $300.

It is assigned for error that the court imptopetly admitted'
evidence of the custom!'of the plaintiff to give credit on: running’
accounts until the first of January succeeding the time when'
the credit was given. This was not proof of a general orlocal
custom. It was evidence of the extent of credit given by an
md1v1dual in cases where no particular term of credit was stipu-
lated. " This was the rule of Walker & MecIlvaine: This is dis-
tinctly proved. Their custom:was not invariable in this respect.
They made different contracts at times. But this was their’ gen-
eral rule. This would not affect those dealing with them; unless
such persons had notice of this rule: but if such persons-had
notice of such rule, prmva raoie; they would be bound by it.. In
every sale of goods'where payment is'not immediate; some credit
is given.- It is to'be terminated at the option of the vendor,: or
there'is'some term'of time during which it is to run. If there is
d known limit ‘to such credit between the parties, it is not indis-
pensable to establish it, that it should be expressed at the time of
each purchase. If the parties have' before dealt with'an under-
standing as to the term of credit,-and that credit was' governed
by a general rule of the vendor, and the vendee kriew of such

‘rule: this certainly may raise a presumption'that theparties were
still dealing under the same nnderstandmg The former dealings
of the parties in such cases’is always admissible in:evidence.-
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Loring et. al. vs. Gurney, 5 Pick., 15.
Gabay vs. Lloyd, 3 Barn & Cress., 793.
Bartlett vs. Pentland, 10 Barn & Cres., 760.
Bridgeport Bank vs. Dyer, 19 Conn., 136.
Rushforth vs. Hadfield, 7 East., 224.

Syers vs. Bridge, Doug., 509.

It was proved that Walker & Mcllvaine, by their agent, at-.
tempted to obtain a payment on this account in September or
October, 1838. They did not bring suit upon it then—they
merely requested a payment uponit. In like manner they might
have requested a payment upon a promissory note before its ma-
turity. This scarcely tends to prove that the account was due
at that time. Had it been due they would have commenced suit.
At most, it is but slight evidence that the debt was then duej;
whicl is outweighed by the other evidence in the case, showing
that the account was not due until the 1st day of January, sue-
ceeding. But if there was conflicting evidence, the court, which,
by the agreement of the parties, was clothed with the power of a
jury for this purpose, has determined it, and the judgment will
not be disturbed, because it was against the weight of evidence

It is said that the damages are excessive. We find no
evidence that this was made a ground fora new trial in the court
below. If so, it is too late to make it in this court for .the first
time. Objections which could have been obviated by the oppo-
site party, must have been taken in the court below, and the bill
of exceptions must show affirmatively that the grounds: of such
objections were insisted on in the court below.

Harman vs. Thornton, 2 Scam., 353.
Gilham vs. State Bank, 2 Scam., 247.

If this objection had been made in the court below, it could
have been obviated by a remittitur..

But the judgment is not fox too great anamount. It is for pre-
cisely the amount proved. There is, however, in the account
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proved, a charge for $5 26, as a balance of old account from &
former year. We submit that there is sufficient evidence to
warrant the court in finding that a credit on this was extended to
FSanuary 1st, 1859. It was included in the account for that year,
.and all the evidence given was applicable to that item as a part
of that account.

It, however, the damages are excessive, that excess is apparent
on the face of the record, and this court will render judgment for
the proper amount.

Prince vs. Lamb, Breese, 300.

Pearsons vs. Hamilton, 1 Scam., 417.
Guild et. al. vs. Johnson, 1 Scam., 405. '
Pearsons vs. Bailey, 1 Scam., 507.

In this case, it is entirely immaterial whether credit was given
upon the account proved, or not. The limitation of nine months
is only given in favor of creditors, incumbrancers. or purchasers.-
Purple’s Statute, 108, section 6.

Act of February 9th, 1855. Purple’s Statute, 108.

As against the boat and its owners; the proceedings are
authorized, and they cannot set up any limitation, except; under
the general law of the State.

It is assigned for error that the court refused to permit the de~
fendant to dismiss his appeal. The record shows that this motion
was not made until after the finding of the court on the merits of
the cause, and; also, after the defendan®’s motion for a new trial
had been overruled. This motion came too late. A party plain-
tiff has not a right to take a voluntary nonsuit after the verdiet

has been rendered."

Locke vs. Wood, 16 Mass., 317.
Taylor vs. Alexander, 6 Ham., 144.
Hendrick vs. Stewart, 1 Ogert., 476.

The court will never grant the plaintiff leave to discontinue



(5]
after a general verdict. 1 Leon., 48. And see Haskell vs. Whit-
ney, 12 Mass., 49, and note.

For the purpose of bringing the cause before the circuit court,
the appellant may be regarded as the actor, butcannot be entitled
to any more favorable consideration than a plaintiff in dismissing
his matter in cowt. In any event, it was discretionary with the
court to permit, or refuse the plaintiff to dismiss his appeal, and
the exercise of that discretion is not subject to review in a court
of errors.

The last argument of the appellees’ is, that our laws for the
eollection of debts from boats and vessels is unconstitutional. The
constitution of the United States, and the legislation of Conoress,
having exclusive jurisdiction in such cases, on the comts of the
United States. There is no power vested in Congress to control
the purely domestic concerns of the different States. The State
of Illinois has still the power to provide the manner in which a
debt may be collected trom a ferry boat, or any other boat navi-
gating the internal waters of the State. There is no conilict be-
tween our local laws, and the maratime jurisdiction of the United
States. g

MANNING & MERRIMAN,
Attorneys for Appellees.



B e

i C))/Z/%%k% D ettec—

V7 V%
i 25 oE
Sl iteco A2 |

ﬁé@/ Ajel 2 $; /54D
WM
24



I
TATE S :
O I\’°} The People of the State of Jllinois,

To the Sheriff of the Oognty of .. %, — a‘/ﬂ‘&‘———_ Greeting:
Mecause Ch the record and /zzoﬂcc(é'zrd, and also iw the rendilion 7@

N 1 & - N
//y{ /}g(&ﬁzgﬂb (}4 @ //-//5’](1,1‘ lﬂ/éﬂ/ ldf(ld 72/ //y ______ e M LT ¥
%o”zé) 0/43% GLA»M‘ %p/ﬂz/y/_), '/e%z?'y the (/2;([/70 {/éwo-/ ledween

f/&/&?&(/ﬂ?&/.—_z.., ot s daid, /fm‘/ m[m/&//o cotor Halh ontevvencd, lo the 47{2% 0/43
//y sard. ‘l /l-) Mﬁ_ J LARAANATA, ———— FoTRe e e 3
P ¢ —:'f: “ E e . j y - § ; i
W EE . e @ we’ ave 4)/-0277&6{//7//_)___-_%;4 _________________
2 complacnls .= e 7'&&03(/ and /Mﬂc&g‘(ééyd 0//3

g z#f[?c/&) dacd /2{(&//5073/@ we' fhawe cawded lo e /Zazyﬂ//o 2o e @%/zwmw

%ﬂfé’h{/) o/z/ her. S ate o}/ Vinoes, at Ollawa, :/e/-az'y the : /f};d/c'cw //&Z&’%
Lo covect e cviows tn/ the dante, v/ due f01972 and manncr, (zcmz,f/hy lo law -
Thetefeie, /e //ﬁam/izmz{?f flfou, T hat //’ //w[/ and’ /(m//// men/ (/
yw&?@ %0:47&//, o //y& nolice lf/'a the said. Wl nnn fd“‘s AL e

thal # 4o and, (V/w(m /c/oia the ’ /@J/zéa/ of our Jad
45]’2//207/26 %&/&z/, al the 72/4{2'/ Leian a// dacd %ﬂm‘/‘, lo te Holden al ﬁ//(mw_,
:;z?cﬁa// & é{&/& o the ﬁk’dl/ Q%c’d(/zz/y/ (%74’79 the thisd Q//sz/a/ 7/ 94/////
et Lo Heat® e recotd and /&20(:&&(4%74 (%1204(5524 and the creon 5%7735{4 ;/7
_________________________________ ‘- and /w//,w‘ lo do and rececve whal said Cowel
dhalll ordet in thes /c/a//,\fm(/ Have ot hen theie the /%m;m/ o/ Moo /73

s

s
J

—— _\ﬂ%ﬂ/éc&, /Lyl/[/&z tﬂt////lid ///2//.
&
wi\g\ntﬁﬁ, The Jon. fohn 9. Latan, Fhief Fustice of our
sd Gouel, and the Feal theseof, at Ottawa, t/u.sd’@L
) , \ : j
day. a'.pfy., __________________________ in the ffear of Cur Locd Cne

Ghousund §lght Hundeed and Fixty.

A e

Glerk of the Fujireme Foyrt.
4 AN B/



bt s nst e

0
i
i
{
N
‘A
§
o> 1
= ¥ 1
y ,.
A
»
e ;

A4 SCIRE FACIAS,

“~— ot £
< i

; i FiLep_ 0%[ Jﬂ( e . s v 1860
- RN / 4{45%3
; Ao« /(l, ﬂ[{umu <
X e l/u C{xuu?"
/; [,/m,u(_,‘&;w///%ul
; : ~/%f57 ool ffuj/auw,lce /T

: /U{/?-mx //L/Lb‘lt(,‘{//////ttat»\.//évfz‘-( r‘a}‘
.J/7//'&Z ///r/ Wi X

X

t[/r/u/ l//z % i

ikl € m..zéﬂ
/ Y voic- f///fm«cu Qe /zﬁnf

)
A LI"I éyo y

120 E oy 500 : o
st/ - :

% 5%__’5 A

|
e
|

a racen

P S S P NS SR TR I W G S,

w
wg?

A3

N\

sy



