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JONAS HITE. et al. )
Vs,

’
JAMES HOSS. |

BRIEF.

1st. ‘The bill contradictory and absurd—the court should have sustained the demurrer—
Story’s equity pleading, sec. 638.

‘2d. A total want of diligence manifest from the bill.—Story’s equity pleading, sec. 404,414;
Mas. R. 312, 20, 21; 3 McLain R. 41; % Blackford 329; 15th Ohio R. 313, 26;
Maine R. 11; Jack’s. R. 243; 3d. Johnson’s chan, R. 124; 3d Paige R.204; 2 John-

son’s ch. R. 488.

34. The bill would not have been filed as a matter of right, but simply by leave of the
court. No leave asked or granted. Story’s equity pleading, sec. 412.

SILAS L. BRYAN, Awy. for PICf.
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SUPREME COURT,
First Grand Division.

State of Fllinois, }Ss

The People of the State of Illinois,
To the Sheriff of o Cle 2sn’nree . County.
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SUPREME COURT.
First ﬁ.—.»:_ﬂul-w.—ﬂw._f_.

Plaintyff in Error,

; vSs.

Defendant in Error,

SCIRE FACIAS.
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]



i

N

ABSTRACT.

JONAS HITE, )

JACOB MACK, |

AMOS CLARK, ? Error 1o Marion Counry.
Vs, |

JAMES HOSS,

Bill filed 18th June, 1860, Summons returnable to August term. Causc entitled, Bill
for RRelief.  Allegations of bill that Jacob Mack and wife on the 2nd of Gctober in 1857, in
consideration of $1000 conveyed by deed with the usual covenants of warranty, the west-half
of north-west quarter of section (34) town three north range three east in Marion county,
His., to complainant, deed duly acknowledged and filed for record 5th October 1857,
complainant gave Mack mortgage on said lands to secure the payment of $230 part of
consideration of said $1000—mortgage filed for record 2d July 1858—Mack transfered
note and mortgage to Amos Clark—at March term of said court Clark obtained an order
for the sale of said lands to satisfy judgment for 72 dollars and 78 cents.

Complainant alleges total ignorance of any incumberance on said lands on said 2d Oect.
I857—time of buying said lands. Alleges that he caused the records of Marion county to
be searched with a view to determine whether the said lands was incumbered and that there
wasno incumbrance on the sameat the date of purchasc on R ecorn—would not have bought
if there had been any. Thatsaid Mack was indebted to said Hite for the purchase money of’
said land or a part of the purchase money —800 dollars, and did he and his wife on the
13th May 1857 execute to him a morigage on the said land and the cast-half of the north-
west quarter of said section (33) said mortgage not recorded till 8th March 1838,

Admits that T. A, Spitler agent of Hite notified complainant of the existance of said
mortgage some fourteen or fificen months afier the deed to complainant, that Mack also in-
formed complainant of the said fact afier executing deed, but denies knowing anything of
the outstanding mortgage--that Hite filed his bill to foreclose his mortgage to the March term
of the Marion Circuit Court for 1859 making said Mack and wife and complainant defen-
dants to his bill that the bill set out mortgage to Hite, and the fact of record in Book and
Page but not the datc of record—it sct out the deed to complainant but not the fact of re-
cord and omited to set out mortgage to complainant.

Decree of foreclosure in usual form.  Reference to master in chancery and lands ordered
to be sold to satisfy decree for 951 dollars and 92 cents, :

Lands sold on the fourth ot June 1859. Hite bought in the same and ook certificate of
purchase, Master reported sale to the August term of said court for 1859——complainant
Hoss did not appear and defend said cause—reason for not appearing-—had employed W.
W. Willard to attend to the case for him. Mack being a defendant was attending to the
case on his own and complainants account communicated with Willard touching the case
that Willard was preparing complainants answer and directed Mack to brinz him from the
Clerk’s or Recorder’s office a memorandum of the Hite mortgage and of complainants
deed. Mack obtained a certificate or memorandum from the Recorder which reversed the
order of the dates of filing said mortgage and deed—giving the mortgage of Hite priority
over complainant’s deed.

Willard solicitor advised Mack and through him complainant that they had no defense.
Relying on correctness of said certificate or memorandum complainant made no further
defense. Complainant did not find out said mistake till afier the sale of the land and a few
weeks before filing his bill.

Alleges that the other lands in the Hite mortgage were an ample security for his debt
leaving out the lands bought by complainant---that Mack is insolvent and time of redemp-
tion expire on 4th Sept, 1860. That unless master restrained by injunction Hite will get
deed and complainant will be without remepy. 'That if complainant has to pay off the
Hite mortgage he will have to pay more than the lands are worth.

Prayer that the original decree in the case of foreclosure be reviewed, annulled and mod-
ified so as to give complainant the benefit of his deed and that the master be restrained
by injunction from making a deed to Hite for that partof said land bought by complainant,

Prayer for general relief.
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Subscribed and sworn to by complaint 27th August 1860,

Affidavit---that Hite one of defendants is a non-resident of the State.

Summons in the usual form to Sheriff of Marion county returned served on Mack and
Clark, Hite not found in the county.

August term 1860, defendants rule to answer.

Hite answers by general demur and assigns special causes of demurrer---complainant
shows in his bill culpable negligence on his own part, '

Complainant seeks and prays a decree against the master in chancery who is not made
a party to the bill that the facts set forth in bill are not sworn to---demurrer sustained and
leave to amend the bill. Bill amended and demurrer refiled.

Demurrer overruled and defendant stood by his demurrer and on motion of complain-
ant the court ordered and decreed an injunction pursuant to the prayer of the bill restrain-
ing James S. Martin, master in chancery from further proceeding as prayed and thatcom-
plainant bond in 1000 dollars conditions as the law directs with Amos Clark as security
and that the clerk approve said bond,

Injunction issued September 4th 1860,

Injunction writ conformed to prayer in bill served by sherifl 5th September,

Injunction bond in usual form.

Certificate of clerk in usual form.

BECEEREERAPER O B S Ss Nda S BTl De

Ist.  The court erred in overruling demurrer of plaintiff in error---J onas Hite.

2d. 'The ccurt erred in rendering judgment against Martin master in chancery not being
a party to bill,

3d. 'The court erred in not rendering a decree pro con fesso against plaintiff in error
Jonas Hite before rendering a final decree in the cause.

4th.  The court erred innot rendering a decree by default against defendants Mack
and Clark before entering a final decree in the cause.

5th.  Decree of the Circuit Court is informal and defective and not responsive to the
natare of the case, SILAS L. BRYAN, Atty. for PI'ff.
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SUPREME COURT,
TFirst Grand Division.

State of IWinois, }(SS

The People of the State of Illinois,
To the C’le) e of the Circuit Court for the County of « - C oo Greeting :
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SUPREME COURT.

First Grand Division.

Hors,

Plaintyf in Error,

vs.

Defendant in Frror.

WRIT OF ERROR.

Josesto $ F 1L E D 455 GHt 50
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JONAS HITE. et al. )
VvS. b
JAMES HOSS. |

BRIEF.

1st. The bill contradictory and absurd—the court should have sustained the demurrer—
Story’s equity pleading, sec. 638.

24. A total want of diligence manifest from the bill.—Story’s equity pleading, sec. 404,414;
Mas. R. 312, 20, 21; 3 McLain R. 41; 7 Blackford 329; 15th Ohio R. 313, 26;

Maine R. 11; Jack’s. R. 243; 3d.Johnson’s chan, R. 124;3d Paige R.204; 2 John-
‘son’s ch. R. 488.

3d. The bill would not have been filed as a matter of right, but simply by leave of the
court. No leave asked or granted. Story’s equity pleading, sec. 412.

SILAS L. BRYAN, Au’y. for Plefl.
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JONAS HITE, |
JACOB MACK,
AMOS CLARK, f Error o MArion Counry.

Vs, |
JAMES HOSS, J

1 Bill filed 18th June, 1860, Summons returnable to August term. Cause cntitled, Bill
for Relief. Allegations of bill that Jacob Mack and wife on the 2nd of October in 1857, in

2 consideration of $1000 conveyed by deed with the usual covenants of warranty, the west-half
of north-west quarter of section (34) town three north range three east in Marion county,
Ills., to complainant, deed duly acknowledged and filed for record 5th October 1857,
complainant gave Mack mortgage on said lands to secure the payment of $230 part of

3 consideration of said $1000—mortgage filed for record 2d July 1858—Mack transfered
note and mortgage to Amos Clark—at March term of said court Clark obtained an order
for the sale of said lands to satisfy judgment for 72 dollars and 78 cents.

4 Complainant alleges total ignorance of any incumberance on said lands on said 2d Oct.
1857—time of buying said lands. Alleges that he caused the records of Marion county to
be searched with a view to determine whether the said lands was incumbered and that there
was no incumbrance on the sameat the date of purchase on Recorn—would not have bought

5 if there had been any. Thatsaid Mack was indebted to said Hito for the purchase money of
said land or a part of the purchase money —800 dollars, and did he and his wife on the
13th May 1857 execute to him a mortgage on the said land and the cast-half of the north-
west quarter of said section (35) said mortgage not recorded till 8th March 1858.

6  Admits that T. A, Spitler agent of Hite notified complainant of the existance of said

mortgage some fourteen or fificen months after the deed to cowplainant, that Mack also in-

formed complainant of the said fact afier executing deed, but denies knowing anything of
the outstanding mortgage--that Hite filed his bill to foreclose his morigage to the March term
of the Marion Circuit Court for 1859 making said Mack and wife and complainant defen-
dants to his bill that the bill set out mortgage to Hite, and the fact of record in Book and

Page but not the date of record—it sct out the deed 1o complainant but not the fact of re-

cord and omited to set out mortgage to complainant.

Decree of foreclosure in usual form. Reference to master in chancery and lands ordered
to be sold to satisfy decree for 951 dollars and 92 cents,

Lands sold on the fourth ot June 1859. Hite bought in the same and took certificate of
purchase, Master reported sale to the August term of said court for 18539——complainant
Hoss did not appear and defend said cause—reason for not appearing--had employed W.
W. Willard to attend to the case tor him. Mack being a defendant was attending to the
case on his own and complainants account communicated with Willard touching the case
that Willard was preparing complainants answer and directed Mack to bring him from the
Clerk’s or Recorder’s office a memorandum of the Hite mortgage and of complainants
deed. Mack obtained a certificate or memorandum from the Recorder which reversed the
order of the dates of filing said mortgage and deed—giving the morigage of Hite priority
over complainant’s deed.

8  Willard solicitor advised Mack and through him complainant that they had no defense.
Relying on correciness of said certificate or memorandum complainant made no further
defense. Complainant did not find out said mistake till afier the sale of the land and a few
weeks before filing his bill.

Alleges that the other lands in the Hite mortgage were an ample security for his debt
leaving out the lands bought by complainant---that Mack is insolvent and time of redemp-
tion expire on 4th Sept, 1860. That unless master restrained by injunction Hite will get

9 deed and complainant will be without remepy. 'That if complainant has to pay off the
Hite mortgage he will have to pay more than the lands are worth.

Prayer that the original decree in the case of foreclosure be reviewed, annulled and mod-
ified so as to give complainant the benefit of his deed and that the master be restrained
by injunction from making a deed to Hite for that part of said land bought by comiplainant.

Prayer for general relief.
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Subscribed and sworn 10 by complaint 27t August 1860.

Affidavit---that Hite one of defendants is a non-resident of the State.

Summons in the usual form to Sheriff of Marion county returned served on Mack and
Clark, Hite not found in the county.

August term 1860, defendants rule to answer.

Hite answers by general demur and assigns special causes of demurrer---complainant
shows in his bill culpable negligence on his own part,

Complainant seeks and prays a decree against the master in chancery who is not made
a party to the bill that the facts set forth in bill are not sworn to---demurrer sustained and
leave to amend the bill. Bill amended and demurrer refiled.

Demurrer overruled and defendant stood by his demurrer and on motion of complain-
ant the court ordered and decreed an injunction pursuant to the prayer of the bill restrain-
ing James S. Martin, master in chancery from further proceeding as prayed and thatcom-
plainant bond in 1000 dollars conditions as the law directs fvith Amos Clark as security
and that the clerk approve said bond, ;

Injunction issued September 4th 1860.

Injunction writ conformed to prayer in bill served by sheriff 5th September.

Injunction bond in usual form.

Certificate of clerk in usual form.

ECERNRCAPDERSS DRSS Eda 0 HOEPe

Ist.  'The court erred in overruling demurrer of plainiiff in error---Jonas Hite.

2d.  The ccurt erred in rendering judgment against Martin masterin chancery not being
a. party to bill.

3d. The court erred in not rendering a decree pro con fesso against plaintiff in error
Jonas Hite before rendering a final decree in the cause.

4th.  The court erred innot rendering a decree by default against defendants Mack
and Clark before entering a final decree in the cause.

5th.  Decree of the Circuit Court is informal and defective and not responsive to the
nature of the case, SILAS L. BRYAN, Atty. for PI'fl
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