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CALEB LOWE,
Vs, Appeal from Peoria.
WILLIAM ROBINSON,

This was an action of assumpsit tried before a Justice of the Peace May 23d, 1860,
and appealed to the Circuit Court of Peoria County, where it was tried before Judge
Powell and a jury, at the November Term, A. D. 1860. Verdict and judgment for
Plaintiff for $149.

Bill of Exceptions filed March 2d, 1861.

The Plaintiff read in evidence the following agreement :

K1okaroo, PEorIA Co., ILL., Feb. Tth, 1859.

Articles of Agreement between Caleb Lowe, of Kickapoo and William Robinson, of
Rosefield, said Lowe hereby agrees to pay said Robinson $200 for labor, &e., of himself,
vife and team on said Lowe’s farm in Rosefield for one year from the 4th of March,
1859, the 200 dollars to be paid in sixty days from March 4th, 1860, and it is also
agreed that at the expiration of the year, two men are to be chosen, one by said Lowe
and one by said Robinson, to say how much more than $200 said Lowe is to pay said
Robinson, if anything, if those two cannot agree they are to choose a third to say what
the amount shall be for his labor, &c., said Lowe to furnish the house with provisions
and groceries and feed for said Robinson’s two horses and two cows, said Lowe is to
have the use of the cows, and no pigs are to be kept on the place, except they belong
to ta‘d Lowe, suid Wm. Robinson on his part does hereby agree to work for said Lowe
one year from the 4th of March 1859, to the 4th of March 1860, on said Lowe’s farm
and otherwise as said Lowe may wish, through the year, and also furnish wagon,
harness, plows, &c., and house furniture, excepting the cooking-stove, that said Lowe
furnishes and said Robinson will take said stove at cost, said Robinson’s family con-
sists of himself, wife and three children, said Lowe is to live in the family and to have
one room, the south one below. Said Robinson’s wife is to cook and do the work of
the house, except the washing for said Lowe and his men without any charge, any
more than mentioned in the $200, said Robinson is to accommodate said Lowe's hired
men, if there is morethan Robinson’s wife can do the work for, say in a hurry in har-
vest, said Lowe will furnish help.

Witness, CALEB LoWE,

Mary F. LowE. WiLLiax RoBINSON.

The Plaintiff then proved that he commenced work for Defendant on Mareh 4th, 1859

“and moved into Defendant’s house, that he brought with him five dollars worth of pro-

visions which were consumed in the family when Defendant failed to provide.

That Plaintiff’s wife did some washing for Defendant and family and a hand or two
and washed the bed-clothing of the house. That a man’s washing was worth from ten
to twenty-five cents per week.

E. C. Rynearson testified for Plaintiff that shortly after the 4th of March, 1860,

Plaintiff’ chose him arbitrator to determine as Plaintiff told him how much his wages
were to be under said contract.




Jacob Smith was chosen by Defendant as arbitrator. Smith and he met, but could
not agree. Chose David Stet umpire. They met, and after reading the contract, Stet

said he would put the wages at $20 per month.

Witness agreed to the price fixed by Stet and the price stated to bystanders.

Cross Eramined.—Witness said he had not spoken to Defendant about the arbitra-
tion. Defendant was not, and Plaintiff was, present at arbitration.

Smith had an account of Defendant against Plaintiff, which he wanted adjusted with
all the accounts between t.he parties.

Smith said Defendant wanted him to have this done.

Witness objected, saying we have nothing to do with anything but the wages.

Arbitrators talked over the accounts; Robinson claimed some set off, washing and
provisions ; we did not agree and adjourned to another day, expectingp arties would settle
their accounts ;—Plaintiff admitted $91 of Defendant’s account, but insisted that $6
order was to be applied to pay for washing. :

Re-Bzamined.—3Stet and T agreed on wages. After we agreed, Smith proposed to
adjust the other accounts. Stet and I thought we had no right to settle them, and
thought it no harm to talk them over. Arbitration was early in March. I had no
authority, as I understood it, as to any matter but the wages.

Plaintiff stated, when' he admitted Defendant’s account, that he had no otherde-
mand, or set off, against him.

Major Bohanan then testified for plaintiff, that Defendant told him he would not
settle with Plaintiff ; that he had chosen Smith, who was then present, arbitrator un-
der written contract; that arbitrators had not agreed. This was about the middle of

“ March last. Note sued on was given for a part of the wages under contract.

The Plaintiff here rested.

Jacob Smith testified for Defendant, that about the first part of March last Defend-
ant called on witness and wanted to have witness act as arbitrator on his (Defendant’s)
part in an arbitration between Plaintiff herein and Defendant, and effect a settlement
between them. That Plaintiff claimed more than $200 for his year’s services, and
that according to the contract between them is (in) such case it was to be left to arbi-
trators; that Defendant gave witness the written contract between them, and also
gave me his account against Plaintiff, and told witness to meet Plaintiff’s choice as an
arbitrator, whom he had learned was Mr. Rynearson, and make a settlement ; he also
told me he wanted me to get the account against Robinson also settled ; that he want-
ed to get Plaintiff out of his house. Witness and Rynearson met; Plaintiff was pre-
sent, but Defendant was not present. Rynearson read over the contract, and said all
we had to do was to fix the amount of the wages, and I told him I wanted to settle all
the accounts, and Rynearson said he thought we had nothing whatever to do with the
accounts; that we were appointed under the written contract, and would not deter-
mine anything except what was in the contract. I presented Defendant’s account ;
Robinson claimed some accounts the other way ; Robinson did not object to exam-
ining the accounts, and we talked about them. Rynearson and I could not agree. I
said what wages I thought Plaintiff ought to have, but Rynearson would not say what
he thought, but would not agree to my opinion.

We, Rynearson and myself, then agreed to take Daniel Stet as a third man, or ar-
bitrator, to act in the premises, and sent for him. Stet came, and we then told him
we were unable to agree, and that we had chosen him to act as a third man, or arbi-
trator, under the contract. That Rynearson then read over the contract to said Stet,
and then said Stet said that he thought that $240.00 for the year, or $20.00 per

. month, after deducting lost time, would be right. We then talked about the other ac-

counts. Rynearson said he thought we had nothing to do with them. I told them
(Rynearson and Stet) that Lowe gave me the account with the contract, and that I
understood all were to be passed upon together. Defendant’s account amounted to
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$102, and in the first part of his account, filed here in court, Plaintiff’ admitted $91.00
of Defendant’s account as being correct. Plaintiff made some claims of accounts
against Defendant for washing, meat, flour, &e. Plaintiff made no objection to the
account being adjusted by the arbitrators and claimed that one of the items in Lowe's
bill of about §6, being an order on Pettingill in his favor, was to apply on washing
done for Lowe. Robinson also admitted that he had lost twelve days during the year
he was working for Defendant. The arbitrators did not agree and so we adjourned
to another time, hoping that in the meantime the parties would settle. We did not
muke any award as I understood. I did not understand Rynearson to agree to any-
thing, did not hear him give any opinion whatever. We, arbitrators did not meet again.
Stet and I met but did not do anything. as Robinson came by where we were and told
Stet that he did not want us to make any award. :

That Plaintiff occupied Defendant’s house till about first of April. Defendant’s
teams and hand were there at work during the time. Plaintiff kept Defendant out of
the house. Lowe’s two teams were there and idle ; think the damage to Lowe would
be $2 per day for the time cach team was idle.

Cross-Ixamined.—Witness said that he presented Defendant’s account to Rynear-
gon at the time of the arbitration, before Stet was sent for. That the witness was
chosen by defendant as-an arbitrator under the written contract read in evidence here
to the jury, and under that contract only ; that when said Lowe (Deft.) appointed witness
one of the arbitrators that the words he used were as near as I can remember, as follows;
“Robinson wanted more than two hundred dollars for his year’s wages, and under the
written contract it has to be left to arbitrators, he has to choose one arbitrator, who I am
informed is Mr. Rynearson, and I have to choose one, I want you to fix the wages and
here is an account, (handing it to the witness) I would like to have you get that settled,
too.”” This was the only authority I had as arbitrator. Witness further stated that
at the time Plaintiff admitted the correctness of Defendant’s account to the amount of
$91.00, he also said that $91.00 was also all the just claims and set-offs that Defen-
dant had against Plaintiff and that Defendant owed Plaintiff more than two hundred
dollars afterallowing all that Defendant rightfully had against Plaintiff. Witness
knew Lowe’s teams and hands were idle only from Liowe himself; does not know of his
own knowledge that the teams and hand were idle; don’t know that the crops were
damaged by being put in late, think $2 per'day covered all damage. If Robinson oc-
cupied only the house and did not prevent the hands from working did not consider the
damage much. Defendant told witness about that time that he had rented out his
farm.

On being re-examined by Defendant’s Attorney, witness stated that he understood
from Defendant that they were to pass on both the contract and account, when he met
arbitrators. He so understood it from said Lowe.

Defendant called Amos Vincent, who testified that on the 1st of March last he took
care of Defendant’s team and boarded at Plaintiff’s until 12th or 14th of March, then
boarded at Hall’'s whe lived half mile farther from Defendent’s farm. Plaintiff would
not board him longer. Witness worked just as much when he boarded at Hall’s as
when he boarded at Robinson’s.

Cross-Examined.—Plaintiff only had possession of the house. Witness worked one
of Lowe’s teams all the time.

Defendant called Isaac Delaplaine who testified that Robinson kept Defendant’s house
for some weeks after 4th of March, 1860, and keeping Defendant’s tenants out, and
his teams idle, at the cost of $2 per day.

Robert Hall testified that Plaintiff used one of Defendants horses three weeks in the
summer of 1859 and it was worth 80 cents per day.

Defendant called Daniel Stet who testified in full that he was called in by Rynear-
son and Jacob Smith as a third person in an arbitration between Robinson and Lowe,
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the parties to this suit, and was called because Rynearson and Smith could not agree,
that we talked the matter over, and that Rynearson read over the written contract be-
tween Lowe and Robinson. That I said that I thought the wages of Robinson should
be $20 a month, that then Smith also proposed to settle the accounts between the
parties, but after talking the matter over sometime we could not agree, and so we
adjourned to meet again. That we did not agree upon an award and that we adjourn-
to meet again for that purpose, but that we never met again.

On Cross-Examination—Witness said that when he (witness) met Rynearson and
Smith, they told him that they were chosen arbitrators, Rynearson by Robinson,
and Smith by Lowe, under a written contract (which contract was there and is the one
read in evidence to the jury) that they, Rynearson and Smith could not agree, and that
under and according to the contract they had agrzed on him, (witness) as the third man
to come in and determine the matter, that Rynearson then read over the written con-
tract and I then gave it as my opinion that the wages should be $20 per month, that
Rynearson said “well.” Smith said he thought it too much, that then Smith took out
an account of Lowe against Robinson and wanted to have it allowed, that Rynearson
said he thought we had nothing to do with the account, that all we had to do with was
the wages under the contract, that I said I thought so too. Smith said he thought that
we had better settle the account too and make a final settlement; that Lowe handed
him the account when he (Smith) came away and told him that he (Lowe) wanted him
to get the account settled also. That then we talked the accounts over and Robinson
admitted Lowe’s account to the amount of $91, but claimed that Lowe did not have
any more demands against him (PIff.) and also claimed that Lowe owed him (PIf.) a
balance of more than two hundred dollars. We, arbitrators, could not agree and ad-
journed to meet again. We adjourned to settle the accounts, not the wages. When I
said we did not make an award, I meant we did not agree upon the accounts. The
wages I had put at $20 per month before we talked about the accounts and Rynearson
said “well.” Smith only objected. And I thought that Rynearson and I agreed
about that. I considered I had fixed the wages before we talked about the accounts
The only dispute among us was on the accounts,

On Re-EBxamination—Witness said that they (arbitrators) did not make or proclaim
any award except what I have said in regard to wages.

Defendant here rested.

Plaintiff re-called Wm, Speer who testified that the reason Plaintiff’s horses was
not used was that defendant did not provide grain or feed for horses and they had to

run out.
Here all parties rested.
The court gave the following instructions on the part of the Plaintiff

1st. “If the jury believe from the evidence that Plaintiff was employed with his wife,
&e., for the Defendant, Lowe, one year under the written contract, and that the Plain-
tiff, Robinson, performed the labor and services required in the contract, the jury will
allow the Plaintiff for the contract price.”

ond. “If the jury believe from the evidence that under the written contract to de-
termine the wages of the Plaintiff that arbitrators were mutually chosen according to
the contract and have determined the amount of wages under the contract, then the
jury will allow the Plaintift the amount given by said arbitrators.”

3d. ““If the original arbitrators failed to agree and that they choose an umpire, a
third person. Then in case original arbitrators disagree, the umpire alone may deter-
mine the matters in controversy provided they all act.”

4th. “If these arbitrators were chosen under the written contract only, then they
are to adjudicate the matters in the contract merely.” 8

5th. «“If the jury believe from the evidence that the parties to the suit appointed ar-
bitrators mutually under the written contract, and that one of the parties tried to have
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matters settled by the arbitrators, not in the contract, and further that the arbitrators
as arbitrators and umpire passed upon the matters in the written contract and not upon
the other matters, still the parties are bound, unless there was an express stipulation by
the parties or one of them not to be bound unless all the matters were passed on by
the arbitrators.”

6th. “It is not necessary to the validity of an award that it be formally published
to the parties to the arbitration as to the others, it is sufficient that it be in fact made
when all the arbitrators are acting.”

Defendant’s Instructions :

Ist. ¢ The jury ave instructed on the part of Defendant that they cannot find any
thing due from Defendant to the Plaintiff over and above $200 therein specified, unless
they have some proof or evidence that something more was due him.”

2nd. “ The jury are further instructed that if they believe from the evidence that
in the submission to the arbitrators that the Defendant, Lowe, submitted the written
contract to the arbitrators in connection with all other accounts and with the under-
standing that the arbitrators were to pass upon all, then, in that case, Lowe would
not be bound upon any award made upon the written contract alone, without passing
upon the whole subject of accounts.”

3d. Arbitrators cannot pass upon part of the matters submitted to them, and refuse
and neglect to pass upon the balance submitted.”

s

4th. ¢ An expression of opinion by the umpire of the value of the labor of Plaintiff
under the contract assented to by one of the arbitrators is not an award, (modified by
the Court) unless the jury believes from the evidence that it was agreed and intended
by them to be an award.”

6th. ¢ When the umpire and an arbitrator agree about a matter submitted to them,
but announce to the parties that they have not agreed, their opinion in regard to the
matter submitted to them is not a valid award.”

6th. ¢ An award‘to be valid must be made on all the matters submitted to the arbi-
trators, and an agreement as to any part of the matter submitted is not binding and
does not constitute a valid award.”

Tth. ¢ To constitute an award requires the deliberate agreement of the arbitrators
or umpire or any two of them, and the mere expression of an opinion by the umpire
not stated by him or intended by him as an award does not constitute a valid award.”’

8th. ¢ Although the jury believes from the evidence that the umpire fixed the
sum due for labor done under the contract, but adjourned with the arbitrators for an-
other hearing before making the award as to said labor and as to other matters of
account between the parties, and never again met, but declined making an award at a
subsequent day. The jury are instructed that if they believe from the evidence that no
other award was made, except as above stated, that there was no valid award settling
the amount due for labor under the contract.”

9. If the jury believe from the evidence that the arbitrators and umpire never an-
nounced to the defendant that they had made an award, but on the contrary, that the
umpire and one of the arbitrators announced that they would not make an award, and
never again met or attempted to agree, the jury are instructed that the defendant is
not bound by any finding or award made by said umpire or arbitrators.

But the Court modified defendant’s 4th instruction, by inserting at the close,
“unless the jury helieve from the evidence that it was agreed and intended to be an
award, and refused to give defendant’s 8th and 9th instructions. to which modification
and refusal the defendant then and there objected and excepted.”

Appeal Bond filed January 19th, 1860. -

And the said Apellant comes and says that on said record is manifest error in this:

1. That said Court erred in giving each of the plaintiffs instructions.




2. That said Court erred in refusing and modifying the defendant’s instructions.

3. That said Court erred in overruling the defendant’s motion for a new trial, and
in not granting the same, and in entering judgment for the plaintiff and not for the
defendant, and in other matters, &c.

All of which said Apellant assigns for error, and prays that said judgment may be

roversed, &c.
McCOY & HARDING,
Attorneys for Apellant.
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CALEB LOWE,
VS.
WILLIAM ROBINSON,-

This was an action of assumpsit tried before a Justice of the Peace May 23d, 1860,
and appealed to the Circuit Court of Peoria County, where it was tried before Judge
Powell and a jury, at the November Term, A. D. 1860. Verdict and judgment for
Plaintiff for $149.

Bill of Exceptions filed March 2d, 1861.

The Plaintiff read in evidence the following agreement :

Kickaroo, PEorra Co., ILL., Feb. Tth, 1859.

Articles of Agreement between Caleb Lowe, of Kickapoo and William Robinson, of
Rosefield, said Lowe hereby agrees to pay said Robinson $200 for labor, &c., of himself,
wife and team on said Lowe’s farm in Roseficld for one year from the 4th of March,
1859, the 200 dollars to be paid in sixty days from March 4th, 1860, and it is also
agreed that at the expiration of the year, two men are to be chosen, one by said Lowe
and one by said Robinson, to say how much more than $200 said Lowe is to pay said
Robinson, if anything, if those two cannot agree they are to choose a third to say what
the amount shall be for his labor, &e., said Lowe to furnish the house with provisions
and groceries and feed for said Robinson’s two horses and two cows, said Lowe is to
have the use of the cows, and no pigs are to be kept on the place, except they belong
to raid Lowe, said Wm. Robinson on his part does hereby agree to work for said Lowe
one year from the 4th of March 1859, to the 4th of March 1860, on said Lowe’s farm
and otherwise as said Lewe may wish, through the year, and also furnish wagon,
harness, plows, &c., and house furniture, excepting the cooking-stove, that said Lowe
furnishes and said Robinson will take said stove at cost, said Robinson’s family con-
sists of himself, wife and three children, said Lowe is to live in the family and to have
one room, the sovth one below.  Said Robinson’s wife is to cook and do the work of
the house, except the washing for said Lowe and his men without amy charge, any
more than mentioned in the 3200, said Robinson is to accommodate said Lowe’s hired
men, if there is morethan Robinson’s wife can do the work for, say in a hurry in har-
vest, said Lowe will furnish help.

Witness, CanEB LoWE,

Mary F. Lowk. WiLLrax RoBINSON.

} Appeal from Peoria.
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The Plaintift then proved that he commenced work for Defendant on March 4th, 1859
and moved into Defendant’s house, that he brought with him five dollars worth of pro-
visions which were consumed in the family when Defendant failed to provide.

That Plaintiff 's wife did some washing for Defendant and family and a Land or two
and washed the bed-clothing of the house.  That a man’s washing was worth from ten
to twenty-five cents per week.

E. C. Rynearson testified for Plaintiff that shortly after the <4th of Mareh, 1860,
Plaintift chose him avbitrator to determine as Plaintift told him how much his wages

were to he under said contract.
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Jacob Smith was chosen by Defendant as arbitrator. Smith and he met, but could
not agree. Chose David Stet umpire. They met, and after reading the contract, Stet
said he would put the wages at $20 per month.

Witness agreed to the price fixed by Stet and the price stated to bystanders.

Cross Examined.—Witness said he had not spoken to Defendant about the arbitra-
tion. Defendant was not, and Plaintiff was, present at arbitration.

Smith had an account of Defendant against Plaintiff, which he wanted adjusted with
all the accounts between the parties.

Smith said Defendant wanted him to have this done.
Witness objected, saying we have nothing to do with anything but the wages.

Arbitrators talked over the accounts ; Robinson claimed some set off, washing and
provisions ; we did not agree and adjourned to another day, expectingp arties would settle
their accounts ;—Plaintiff admitted $91 of Defendant’s account, but insisted that $6
order was to be applied to pay for washing.

Re-Examined.—Stet and I agreed on wages. After we agreed, Smith proposed to
adjust the other accounts. Stet and I thought we had no right to settle them, and
thought it no harm to talk them over. Arbitration was early in March. I had no
authority, as I understood it, as to any matter but the wages.

Plaintiff stated, when he admitted Defendant’s account, that he had no other de-
mand, or set off, against him.

Major Bohanan then testified for plaintiff, that Defendant told him he would not
settle with Plaintiff ; that he had chosen Smith, who was then present, arbitrator un-
der written contract; that arbitrators had not agreed. This was about the middle of
March last. Note sued on was given for a part of the wages under contract.

The Plaintiff here rested.

Jacob Smith testified for Defendant, that about the first part of March last Defend-
ant called on witness and wanted to have witness act as arbitrator on his (Defendant’s)
part in an’ arbitration between Plaintiff herein and Defendant, and effect a settlement
between them. That Plaintiff claimed more than $200 for his year’s services, and
that according to the contract between them is (in) such case it was to be left to arbi-
trators; that Defendant gave witness the written contract between them, and also
gave me his account against Plaintiff, and told witness to meet Plaintiff ’s choice as an
arbitrator, whom he had learned was Mr. Rynearson, and make a settlement; he also
told me he wanted me to get the account against Robinson also settled ; that he want-
ed to get Plaintiff out of his house. Witness and Rynearson met; Plaintiff was pre-
sent, but Defendant was not present. Rynearson read over the contract, and said all
we had to do was to fix the amount of the wages, and I told him I wanted to settle all
the accounts, and Rynearson said he thought we had nothing whatever to do with the
accounts; that we were appointed under the written contract, and would not deter-
mine anything except what was in the contract. I presented Defendant’s account ;
Robinson claimed some accounts the other way ; Robinson did not object to exam-
ining the accounts, and we talked about them. Rynearson and I could not agree. I
said what wages I thought Plaintiff ought to have, but Rynearson would not say what
he thought, but would not agree to my opinion.

We, Rynearson and myself, then agreed to take Daniel Stet as a third man, or ar-
bitrator, to act in the premises, and sent for him. Stet came, and we then told him
we were unable to agree, and that we had chosen him to act as a third man, or arbi-
trator, under the contract. That Rynearson then read over the contract to said Stet,
and then said Stet said that he thought that $240.00 for the year, or $é0.00 per
month, after deducting lost time, would be right. We then talked about the other ac-
counts. Rynearson said he thought we had nothing to do with them. I told them
(Rynearson and Stet) that Lowe gave me the account with the contract, and that I
understood all were to be passed upon together. Defendant’s account amounted to

=
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$102, and in the first part of his account, filed here in court, Plaintiff admitted $91.00
of Defendant’s account as being correct. Plaintiff made some claims of accounts
against Defendant for washing, meat, flour, &c. Plaintiff made no objection to the
account being adjusted by the arbitrators and claimed that one of the items in Lowe’s
bill of about $6, being an order on Pettingill in his favor, was to apply on washing
done for Lowe. Robinson also admitted that he had lost twelve days during the year
he was working for Defendant. The arbitrators did not agree and so we adjourned
to another time, hoping that in the meantime the parties would settle. We did not
make any award as I understood. I did not understand Rynearson to agree to any-
thing, did not hear him give any opinion whatever. We, arbitrators did not meet again.
Stet and I met but did not do anything. as Robinson came by where we were and told
Stet that he did not want us to make any award.

That Plaintiff occupied Defendant’s house till about first of April. Defendant’s
teams and hand were there at work during the time. Plaintiff kept Defendant out of
the house. Lowe’s two teams were there and idle ; think the damage to Lowe would
be $2 per day for the time each team was idle.

Cross-Evamined.—Witness said that he presented Defendant’s account to Rynear-
son at the time of the arbitration, before Stet was sent for. That the witness was
chosen by defendant as an arbitrator under the written contract read in evidence here
to the jury, and under that contract only ; that when said Lowe (Deft.) appointed witness
one of the arbitrators that the words he used were as near as I can remember, as follows;
“Robinson wanted more than two hundred dollars for his year’s wages, and under the
written contract it has to be left to arbitrators, he has to choose one arbitrator, who I am
informed is Mr. Rynearson, and I have to choose one, I want you to fix the wages and
here is an account, (handing it to the witness) I would like to have you get that settled,
too.”” This was the only authority I had as arbitrator. Witness further stated that
at the time Plaintiff admitted the correctness of Defendant’s account to the amount of
$91.00, he also said that $93.00 was also all the just claims and set-offs that Defen-
dant had against Plaintiff and that Defendant owed Plaintiff more than two hundred
dollars after allowing all that Defendant rightfully had against Plaintiff. Witness
knew Lowe’s teams and hands were idle only from Lowe himself; does not know of his
own knowledge that the teams and hand were idle; don’t know that the crops were
damaged by being put in late, think $2 per day covered all damage. If Robinson oc-
cupied only the house and did not prevent the hands from working did not consider the

damage much. Defendant told witness about that time that he had vented out his
farm.

On being re-examined by Defendant’s Attorney, witness stated that he understood
from Defendant that they were to pass on both the contract and account, when he met
arbitrators. He sounderstood it from said Lowe.

Defendant called Amos Vincent, who testified that on the 1st of March last he took
care of Defendant’s team and boarded at Plaintiff’s until 12th or 14th of March, then
boarded at Hall’s who lived half mile farther from Defendent’s farm. Plaintifft would
not board him longer. Witness worked just as much when he boarded at Hall’s as
when he boarded at Robinson’s.

Cross-Eramined.—Plaintiff only had possession of the house Witness worked one
of Lowe’s teams all the time.

Defendant called Isaac Delaplaine who testified that Robinson kept Defendant’s house
for some weeks after 4th of March, 1860, and keeping Defendant’s tenants out, and
his teams idle, at the cost of $2 per day.

Robert Hall testified that Plaintiff used one of Defendants horses three weeks in the
summer of 1859 and it was worth 30 cents per day.

Defendant called Daniel Stet who testified in full that he was called in by Rynear-
son and Jacob Smith as a third person in an arbitration between Robinson and Lovwe,




the parties to this suit, and was called because Ryncarson and Smith could not agree,
that we talked the matter over, and that Rynearson read over the written contract be-
tween Lowe and Robinson. That I said that I thought the wages of Robinson should
be $20 a month, that then Smith also proposed to settle the accounts between the
parties, but after talking the matter over sometime we could not agree, and so we
adjourned to meet again. That we did not agree upon an award and that we adjourn-
to meet again for that purpose, but that we never met again.

On Cross-Lramination—Witness said that when he (witness) met Rynearson and
Smith, they told him that they were chosen arbitrators, Rynearson by Robinson,
and Smith by Lowe, under a written contract (which contract was there and is the one
read in evidence to the jury) that they, Rynearson and Smith could not agree, and that
under and according to the contract they had agrzed on him, (witness) as the third man
to come in and determine the matter, that Rynearson then read over the written con-
tract and I then gave it as my opinion that the wages should be $20 per month, that
Rynearson said “well.” Smith said he thought it too much, that then Smith took out
an account of Lowe against Robinson and wanted to have it allowed, that Rynearson
said he thought we had nothing to do with the account, that all we had to do with was
the wages under the contract, that I said I thought so too. Smith said he thought that
we had better settle the account too and make a final settlement; that Lowe handed
him the account when he (Smith)came away and told him that he (Lowe) wanted him
to get the account settled also. That then we talked the accounts over and Robinson
admitted Lowe’s account to the amount of $91, but claimed that Lowe did not have
any move demands against him (PIff.) and also claimed that Lowe owed him (PIff.)a
balance of more than two hundred dollars. We, arbitrators, could not agree and ad-
journed to meet again. We adjourned to settle the accounts, not the wages. When I
said. we did not make an award, I meant we did not agree upon the accounts. The
wages I had put at $20 per month before we talked about the accounts and Rynearson
said “well.” Smith only objected. And I thought that Rynearson and I agreed
about that. I considered I had fixed the wages before we talked about the accounts
The only dispute among us was on the accounts,

On Re-Examination—Witness said that they (arbitrators) did not make or proclaim
any award except what I have said in regard to wages.

Defendant here rested.

Plaintiff re-called Wm, Speer who testified that the reason Plaintiff’s horses was
not used was that defendant did not provide grain or feed for horses and they had to
run out. 3

Here all parties rested.
The court gave the following instructions on the part of the Plaintiff.

1st. «If the jury believe from the evidence that Plaintiff was employed with his wife,
&c., for the Defendant, Lowe, one year under the written contract, and that the Plain-
tiff, Robinson, performed the labor and services required in the contract, the jury will
allow the Plaintiff for the contract price.”

2nd. “If the jury believe from the evidence that under the written contract to de-
termine the wages of the Plaintiff' that arbitrators were mutually chosen according to
the contract and have determined the amount of wages under the contract, then the
jury will allow the Plaintiff the amount given by said arbitrators.”

3d. ¢ If the original arbitrators failed to agree and that they choose an umpire, a
third person. Then in case original arbitrators disagree, the umpire alone may deter-
mine the matters in controversy provided they all act.”

4th. “If these arbitrators were chosen under the written contract only, then they
are to adjudicate the matters in the contract merely.”

5th. “If the jury believe from the evidence that the parties to the suit appointed ar-
bitrators mutually under the written contract, and that one of the parties tried to have
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matters settled by the arbitrators, not in the contract, and further that the arbitrators
as arbitrators and umpire passed upon the matters in the written contract and not upon
the other matters, still the parties are bound, unless there was an express stipulation by
the parties or one of them not to be bound unless all the matters were passed on by
the arbitrators.”

6th. ¢TIt is not necessary to the validity of an award that it be formally published
to the parties to the arbitration as to the others, it is sufficient that it be in fact made
when all the arbitrators are acting.”

Defendant’s Instructions':

Ist. ¢ The jury are instructed on the part of Defendant that they cannot find any
thing due from Defendant to the Plaintiff over and above $200 therein specified, unless
they have some proof or evidence that something more was due him.”

2nd. ¢ The jury are further instructed that if they believe from the evidence that
in the submission to the arbitrators that the Defendant, Lowe, submitted the written
contract to the arbitrators in connection with all other accounts and with the under-
standing that the arbitrators were to pass upon all, then, in that case, Lowe would
not be bound upon any award made upon the written contract alone, without passing
upon the whole subject of accounts.”

3d. Arbitrators cannot pass upon part of the matters submitted to them, and refuse
and neglect to pass upon the balance submitted.”

4th. ¢ An expression of opinion by the umpire of the value of the lahor of Plaintiff
under the contract assented to by one of the arbitrators is not an award, (modified by
the Court) unless the jury believes from the evidence that it was agreed and intended
by them to be an award.”

Sth. ¢ When the umpire and an arbitrator agree about a matter submitted to them,
but announce to the parties that they have not agreed, their opinion in regard to the
matter submitted to them is not a valid award.”

6th. “ An award to he valid must be made on all the matters submitted to the arbi-
trators, and an agreement as to any part of the matter submitted is not binding and
does not constitute a valid award.”

Tth. ¢“To constitute an award requires the deliberate agreement of the arbitrators
or umpire or any two of them, and the mere expression of an opinion by the umpire
not stated by him or intended by him as an award does not constitute a valid award.”’

8th. ¢ Although the jury believes from the evidence that the umpire fixed the
sum due for labor done under the contract, but adjourned with the arbitrators for an-
other hearing before making the award as to said labor and as to other matters of
account between the parties, and never again met, but declined making an award at a
subsequent day. The jury are instructed that if they believe from the evidence that no
other award was made, except as above stated, that there was no valid award settling
the amount duefor labor under the contract.”” -

9. If the jury believe from the evidence that the arbitrators and umpire never an-
nounced to the defendant that they had made an award, but on the contrary, that the
umpire and one of the arbitrators announced that they would not make an award, and
never again met or attempted to agree, the jury are instructed that the defendant is
not bound by any finding or award made by said umpire or arbitrators.

"But the Court modified defendant’s 4th instruction, by inserting at the close,
«unless the jury believe from the evidence that it was agreed and intended to be an
award, and refused to give defendant’s 8th and 9th instructions. to which modification
and refusal the defendant then and there objected and excepted.”

Appeal Bond filed January 19th, 1860.

And the said Apellant comes and says that on said record is manifest error in this:

1. That said Court erred in giving each of the plaintiffs instructions.
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2. That said Court erred in refusing and modifying the defendant’s instructions.

3. That said Court erred in overruling the defendant’s motion for a new trial, and
in not granting the same, and in entering judgment for the plaintiff and not for the
defendant, and in other matters, &c.

All of which said Apellant assigns for 'exror, and prays that said judgment may be

reversed, &c. J
McCOY & HARDING,
Attorneys for Apellant.
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ABSTRACT.

SUPREME COURT OF ILLINOIS, APRIL TERM, A. D. 1861.

CALEB LOWE,
V8.
WILLIAM ROBINSON,

This was an action of assumpsit tried before a Justice of the Peace May 23d, 1860,
and appealed to the Circuit Court of Peoria County, where it was tried before Judge
Powell and a jury, at the November Term, A. D. 1860. Verdict and judgment for
Plaintiff for $149. ;

Bill of Exceptions filed March 2d, 1861.

The Plaintiff read in evidence the following agreement :

Krickaroo, PEORIA Co., ILL., Feb. Tth, 1859.

Articles of Agreement between Caleb Lowe, of Kickapoo and William Robinson, of
Rosefield, said Lowe hereby agrees to pay said Robinson $200 for labor, &c., of himself,
wife and team on said Lowe’s farm in Rosefield for one year from the 4th of March,
1859, the 200 dollars to be paid in sixty days from March 4th, i860, and it is also
agreed that at the expiration of the year, two men are to be chosen, one by said Lowe
and one by said Robinson, to say how much more than $200 said Lowe is to pay said
Robinson, if anything, if those two cannot agree they are to choose a third to say what
the amount shall be for his labor, &c., said Lowe to furnish the house with provisions
and groceries and feed for said Robinson’s two horses and two cows, said Lowe is to
have the use of the cows, and no pigs are to be kept on the place, except they belong
to said Lowe, said Wm. Robinson on his part does hereby agree to work for said Lowe
one year from the 4th of March 1859, to the 4th of March 1860, on said Lowe’s farm
and otherwise as said Lowe may wish, through the year, and also furnish wagon,
harness, plows, &c., and house furniture, excepting the cooking-stove, that said Lowe
furnishes and said Robinson will take said stove at cost, said Robinson’s family con-
sists of himself, wife and three children, said Lowe is to live in the family and to have
one room, the south one below. Said Robinson’s wife is to cook and do the work of
the house, except the washing for said Lowe and his'men without any charge, any
more than mentioned in the $200, said Robinson is to accommodate said Lowe’s hired
men, if there is morethan Robinson’s wife can do the work for, say in a hurry in har-
vest, said Lowe will furnish help. ;

Witness, CALEB LOWE,

MARY T. LowE. Wizniax RoBINSON.

The Plaintiff then proved that he commenced work for Defendant on March 4th, 1859
and moved into Defendant’s house, that he brought with him five dollars worth of pro-
visions which were consumed in the family when Defendant failed to provide.

} Appeal from Peoria.

That Plaintiff’s wife did some washing for Defendant and family and a hand or two
and washed the bed-clothing of the house. That a man’s washing was worth from ten
to twenty-five cents per week.

E. C. Rynearson testified for Plaintiff that shortly after the 4th of March, 1860,
Plaintiff chose him arbitrator to determine as Plaintiff told him how much his wages
were to be under said contract.
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Jacob Smith was chosen by Defendant as arbitrator. Smith and he met, but could
not agree. Chose David Stet umpire. They met, and after reading the contract, Stet
said he would put the wages at $20 per month.

Witness agreed to the price fixed by Stet and the price stated to bystanders.

Cross Examined.—Witness said he had not spoken to Defendant about the arbitra-
tion. Defendant was not, and Plaintiff was, present at arbitration.

Smith had an account of Defendant against Plaintiff, which he wanted adjusted with
all the accounts between the parties.

Smith said Defendant wanted him to have this done.

Witness objected, saying we have nothing to do with anything but the wages.

Avrbitrators talked over the accounts ; Robinson claimed some set off, washing and
provisions ; we did not agree and adjourned to another day, expectingp arties would settle
their accounts ;—Plaintiff admitted $91 of Defendant’s account, but insisted that $6
order was to be applied to pay for washing.

Re-Examined.—Stet and I agreed on wages. After we agreed, Smith proposed to
adjust the other accounts. Stet and I thought we had no right to settle them, and
thought it no harm to talk them over. Arbitration was early in March. I had no
authority, as I understood it, as to any matter but the wages.

Plaintiff stated, when he admitted Defendant’s account, that he had no other de-
mand, or set off, against him.

Major Bohanan then testified for plaintiff, that Defendant told him he would not
settle with Plaintiff ; that he had chosen Smith, who was then present, arbitrator un-
der written contract; that arbitrators had not agreed. This was about the middle of
March last. Note sued on was given for a part of the wages under contract.

The Plaintiff here rested.

Jacob Smith testified for Defendant, that about the first part of March last Defend-
ant called on witness and wanted to have witness act as arbitrator on his (Defendant’s)
part in an arbitration between Plaintiff herein and Defendant, and effect a settlement
between them. That Plaintiff claimed more than $200 for his year’s services, and
that according to the contract between them is (in) such case it was to be left to arbi-
trators; that Defendant gave witness the written contract between them, and also
gave me his account against Plaintiff, and told witness to meet Plaintiff’s choice as an
arbitrator, whom he had learned was Mr. Rynearson, and make a settlement; he also
told me he wanted me to get the account against Robinson also settled ; that he want-
ed to get Plaintiff out of his house. Witness and Rynearson met; Plaintiff was pre-
sent, but Defendant was not present. Rynearson read over the contract, and said all
we had to do was to fix the amount of the wages, and I told him.I wanted to settle all
the accounts, and Rynearson said he thought we had nothing whatever to do with the
accounts; that we were appointed under the written contract, and would not deter-
mine anything except what was in the contract. I presented Defendant’s account ;

Robinson claimed some account: the other way ; Robinson did not object to exam-
ining the accounts, and we talked about them. Rynearson and I could not agree. I

said what wages I thought Plaintiff ought to have, but Rynearson would not say what
he thought, but would not agree to my opinion.

We, Rynearson and myself, then agreed to take Daniel Stet as a third man, or ar-
bitrator, to act in the prewmises, and sent for him: Stet came, and we then told him
we were unable to agree, und that we had chosen him to act as a third man, or arbi-
trator, under the contract. That Rynearson then read over the contract to said Stet,
and then said Stet saidl that he thought that $240.00 for the year, or $20.00 per
month, after deducting lost time, would be right. We then talked about the other ac-
counts. Rynearson said he thought we had nothing to do with them. I told them
(Rynearson and Btet) that Lowe gave me the account with the contract, and that I
understood all were to be passed upon together. Defendant’s account amounted to
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$102, and in the first part of his account, filed here in court, Plaintiff admitted $91.00
of Defendant’s account as being correct. Plaintiff made some claims of accounts
against Defendant for washing, meat, flour, &c. Plaintiff made no objection to the
account being adjusted by the arbitrators and claimed that one of the items in Lowe’s
bill of about $6, being an order on Pettingill in his favor, was to apply on washing
done for Lowe. Robinson also admitted that he had lost twelve days during the year
he was working for Defendant. The arbitrators did not agree and so we adjourned
to another time, hoping that in the meantime the parties would settle. We did not
make any award as I understood. I did not understand Rynearson to agree to any-
thing, did not hear him give any opinion whatever. We, arbitrators did not meet again.
Stet and I met but did not do anything. as Robinson came by where we were and told
Stet that he did not want us to make any award.

That Plaintiff occupied Defendant’s house till about first of April. Defendant’s
teams and hand were there at work during the time. Plaintiff kept Defendant out of
the house. Lowe’s two teams were there and idle ; think the damage to Lowe would
be $2 per day for the time each team was idle.

Cross-Ezamined.—Witness said that he presented Defendant’s account to Rynear-
gon at the time of the arbitration, before Stet was sent for. That the witness was
chosen by defendant as an arbitrator under the written contract read in evidence here
to the jury, and under that contract only ; that when said Lowe (Deft.) appointed witness
one of the arbitrators that the words he used were as near as I can remember, as follows;
“Robinson wanted more than two hundred dollars for his year’s wages, and under the
written contract it has to be left to arbitrators, he has to choose one arbitrator, who I am
informed is Mr. Rynearson, and I have to choose one, I want you to fix the wages and
here is an account, (handing it to the witness) I would like to have you get that settled,
too.” -This was the only authority I had as arbitrator. Witness further stated that
at the time Plaintiff admitted the correctness of Defendant’s account to the amount of
$91.00, he also said that $91.00 was also all the just claims and set-offs that Defen-
dant had against Plaintiff and that Defendant owed Plaintiff more than two hundred
dollars after allowing all that Defendant rightfully had against Plaintiff. Witness
knew Lowe’s teams and hands were idle only from Lowe himself; does not know of his
own knowledge that the teams and hand were idle; don’t know that the crops were
damaged by being put in late, think $2 per day covered all damage. If Robinson oc-
cupied only the house and did not prevent the hands from working did not consider the
damage much. Defendant told witness about that time that he had rented out his
farm.

On being re-examined by Defendant’s Attorney, witness stated that he understood
from Defendant that they were to pass on both the contract and account, when he met
arbitrators. He so understood it from said Lowe.

Defendant called Amos Vincent, who testified that on the 1st of March last he took
care of Defendant’s team and boarded at Plaintiff’s until 12th or 14th of March, then
boarded at Hall's who lived half mile farther from Defendent’s farm. Plaintiff would
not board him longer. Witness worked just as much when he boarded at Hall's as
when he boarded at Robinson'’s.

Cross-Eramined.—Plaintiff only had possession of the house. Witness worked one
of Lowe’s teams all the time.

Defendant caled Isaac Delaplaine who testified that Robinson kept Defendant’s house
for some weeks after <th of Maich, 1860, and keeping Defendant’s tenants out, and
his teams idle, at the cost of $2 per day.

Robert Hall testified that Plaintiff used one of Defendants horses three weeks in the
summer of 1859 and it was worth 30 cents per day.

Defendant called Daniel Stet who testified in full that he was called in by Rymear-
son and Jacob Smith as a third person in an arbitration between Robinson and Lowe,
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the parties to this suit, and was called because Rynearson and Smith could not agree,
that we talked the matter over, and that Rynearson read over the written contract be-
tween Lowe and Robinson. That I said that I thought the wages of Robinson should
be $20 a month, that then Smith also proposed to settle the accounts between the
parties, but after talking the matter over sometime we could not agree, and so we
adjourned to meet again. That we did not agree upon an award and that we adjourn-
to meet again for that purpose, but that we never met again.

On Cross-Evamination—Witness said that when he (witness) met Rynearson and
Smith, they told him that they were chosen arbitrators, Rynearson by Robinson,
and Smith by Lowe, under a written contract (which contract was there and is the one
read in evidence to the jury) that they, Rynearson and Smith could not agree, and that
under and according to the contract they had agrzed on him, (witness) as the third man
to come in and determine the matter, that Rynearson then read over the written con-
tract and I then gave it as my opinion that the wages should be $20 per month, that
Rynearson said “well.””  Smith said he thought it too much, that then Smith took out
an account of Lowe against Robinson and wanted to have it allowed, that Rynearson
said he thought we had nothing to do with the account, that all we had to do with was
the wages under the contract, that I said I thought so too. Smith said he thought that
we had better settle the account too and make a final settlement; that Lowe handed
him the account when he (Smith) came away and told him that he (Lowe) wanted him
to get the account settled also. That then we talked the accounts over and Robinson
admitted Lowe’s account to the amount of $91, but claimed that Lowe did not have
any move demands against him (PIff.) and also claimed that Lowe owed him (PIff.)a
balance of more than two hundred dollars. We, arbitrators, could not agree and ad-
Jjourned to meet again. We adjourned to settle the accounts, not the wages. When I
said we did not make an award, I meant we did not agree upon the accounts. The
wages I had put at $20 per month before we talked about the accounts and Rynearson
said “well.” Smith only objected. And I thought that Rynearson and I agreed
about that. I considered I had fixed the wages before we talked about the accounts
The only dispute among us was on the accounts,

On Re-Examination—Witness said that they (arbitrators) did not make or proclaim
any award except what I have said in regard to wages.

Defendant here rested. ;

Plaintiff re-called Wm, Speer who testified that the reason Plaintiff’s horses was

not used was that defendant did not provide grain or feed for horses and they had to
run out.

Here all parties rested.
The court gave the following instructions on the part of the Plaintiff.

1st. «If the jury believe from the evidence that Plaintiff was employed with his wife,
&c., for the Defendant, Lowe, one year under the written contract, and that the Plain-
tiff, Robinson, performed the labor and services required in the contract, the jury will
allow the Plaintiff for the contract price.”

2nd. “If the jury believe from the evidence that under the written contract to de-

* termine the wages of the Plaintiff that arbitrators were mutually chosen according to
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the contract and have determined the amount of wages under the contract, then the
jury will allow the Plaintiff the amount given by said arbitrators.”

3d. “If the original arbitrators failed to agree and that they choose an umpire, a
third person. Then in case original arbitrators disagree, the umpire alone may deter-
mine the matters in controversy provided they all act.”

dth, “If these arbitrators were chosen under the written contract only, then they
are to adjudicate the matters in the contract merely.”

5th. “If the jury believe from the evidence that the parties to the suit appointed ar-
bitrators mutually under the written contract, and that one of the parties tried to have




matters settled by the arbitrators, not in the contract, and further that the arbitrators
as arbitrators and umpire passed upon the matters in the written contract and not upon
the other matters, still the parties are bound, unless there was an express stipulation by
the parties or one of them not to be bound unless all the matters were passed on by

" the arbitrators.”
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6th. “It is not necessary to the validity of an award that it be formally published
to the parties to the arbitration as to the others, it is sufficient that it be in fact made
when all the arbitrators are acting.”

Defendant’s Instructions :

Ist. * The jury are instructed on the pavt of Defendant that they cannot find any
thing due from Defendant to the Plaintiff over and above $§200 therein specified, unless
they have some proof or evidence that something more was due him.”

2nd. “ The jury are further instructed that if they believe from the evidence that
in the submission to the arbitrators that the Defendant, Lowe, submitted the written
contract to the arbitrators in connection with all other accounts and with the under-
standing that the arbitrators were to pass upon all, then, in that case, Lowe would
not be bound upon any award made upon the written contract alone, without passing
upon the whole subject of accounts.”

3d. Arbitrators cannot pass upon part of the matters submitted to them, and refuse
and neglect to pass upon the balance submitted.”

4th. ¢ An expression of opinion by the umpire of the value of the labor of Plaintiff
under the contract assented to by one of the arbitrators is not an award, (modified by
the Court)unless the jury believes from the evidence that it was agreed and intended

by them to be an award.”

Sth. * When the umpire and an arbitrator agree about a matter submitted to them,
but announce to the parties that they have not agreed, their opinion in regard to the
matter submitted to them is not a valid award.” :

6th. *“ An award to he valid must be made on all the matters submitted to the arbi-
trators, and an agreement as to any part of the matter submitted is not binding and
does not constitute a valid award.”

Tth. ¢ To constitute an award requires the deliberate agreement of the arbitrators
or umpire or any two of them, and the mere expression of an opinion by the umpire
not stated by him or intended by him as an award does not constitute a valid award.”’

8th. ‘ Although the jury believes from the evidence that the umpire fixed the
sum due for labor done under the contract, but adjourned with the arbitrators for an-
other hearing before making the award as to said labor and as to other matters of
account between the parties, and never again met, but declined making an award at a
subsequent day. The jury are instructed that if they believe from the evidence that no
other award was made, except as above stated, that there was no valid award settling
the amount due for labor under the contract.”

9. If the jury Telieve from the evidence that the arbitrators and umpire never an-
nounced to the defendant that they had made an award, but on the contrary, that the
umpire and one of the arbitrators announced that they would not make an award, and
never again met or attempted to agree, the jury are instructed that the defendant is
not bound by any finding or award made by said umpire or arbitrators.

But the Couwrt modified defendant’s 4th instruction, by inserting at the close,
¢“unless the jury believe from the evidence that it was agreed and intended to be an
award, and refused to give defendant’s 8th and 9th instructions. to which modification
and refusal the defendant then and there objected and excepted.”

Appeal Bond filed January 19th, 1860.

And the said Apellant comes and says that on said record is manifest error in this:

1. That said Court erred in giving each of the plaintiffs instructions.




2. That said Court erred in refusing and modifying the defendant’s instructions.

8. That said Court erred in overruling the defendant’s motion for a new trial, and
in not granting the same, and in entering judgment for the plaintiff and not for the
defendant, and in other matters, &c.

All of which said Apellant assigns for error, and prays that said judgment may be
roversed, &c.

McCO¥ & HARDING,
Attorneys for Apellant.
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ABSTRACT.

SUPREME COURT OF ILLINOIS, APRIL TERM, A. D. 1861.

0

CALEB LOWE,
Vs, Appeal from Peoria.
WILLIAM ROBINSON,

This was an action of assumpsit tried before a Justice of the Peace May 23d, 1860,
and appealed to the Circuit Court of Peoria County, where it was tried before Judge
Powell and a jury, at the November Term, A. D. 1860. Verdict and judgment for
Plaintiff for $149.

Bill of Exceptions filed March 2d, 1861.

The Plaintiff read in evidence the following agreement :

Kickaproo, Peor1a Co., ILL., Feb. Tth, 1859.

Articles of Agreement between Caleb Lowe, of Kickapoo and William Robinson, of
Rosefield, said Lowe hereby agrees to pay said Robinson $200 for labor, &c., of himself,
wife and team on said Lowe’s farm in Rosefield for one year from the 4th of March,
1859, the 200 dollars to be paid in sixty days from March 4th, 1860, and it is also
agreed that at the expiration of the year, two men are to be chosen, one by said Lowe
and one by said Robinson, to say how much more than $200 said Lowe is to pay said
Robinson, if anything, if those two cannot agree they are to choose a third to say what
the amount shall be for his labor, &c., said Lowe to furnish the house with provisions
and groceries and feed for said Robinson’s two horses and two cows, said Lowe is to
have the use of the cows, and no pigs are to be kept on the place, except they belong
to taid Lowe, suid Wm. Robinson on his part does hereby agree to work for said Lowe
one year from the 4th of March 1859, to the 4th of March 1860, on said Lowe’s farm
and otherwise as said Lewe may wish, through the year, and also furnish wagon,
harness, plows, &c., and house furniture, excepting the cooking-stove, that said Lowe
furnishes and said Robinson will take said stove at cost, said Robinson’s family con-
sists of himself, wife and three children, said Lowe is to live in the family and to have
one room, the sovth one below. Said Robinson’s wife is to cook and do the work of
the house, except the washing for said Lowe and his men without any charge, any
more than mentioned in the $200, said Robinson is to accommodate said Lowe’s hired
men, if there is morethan Robinson’s wife can do the work for, say in a hurry in har-
vest, said Lowe will furnish help.

Witness, CALEB LoOWE,

MaRY F. Lowk. WiLLIAa ROBINSON.

The Plaintiff then proved that he commenced work for Defendant on March 4th, 1859
and moved into Defendant’s house, that he brought with him five dollars worth of pro-
visions which were consumed in the family when Defendant failed to provide.

That Plaintiff s wife did some washing for Defendant and family and a hand or two
and washed the bed-clothing of the house. That a man’s washing was worth from ten
to twenty-five cents per week.

E. C. Rynearson testified for Plaintiff that shortly after the 4th of March, 1860,
Plaintiff chose him arbitrator to determine as Plaintiff told him how much his wages
were to be under said contract. ‘
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Jacob Smith was chosen by Defendant as arbitrator. Smith and he met, but could
not agree. Chose David Stet umpire. They met, and after reading the contract, Stet
said he would put the wages at $20 per month.

Witness agreed to the price fixed by Stet and the price stated to bystanders.

Cross Eramined.—Witness said he had not spoken to Defendant about the arbitra-
tion. Defendant was not, and Plaintiff was, present at arbitration.

Smith had an account of Defendant against Plaintiff, which he wanted adjusted with
all the accounts between the parties.

Smith said Defendant wanted him to have this done.

Witness objected, saying we have nothing to do with anything but the wages.

Arbitrators talked over the accounts; Robinson claimed some set off, washing and
provisions ; we did not agree and adjourned to another day, expectingp arties would settle
their accounts ;—Plaintiff admitted $91 of Defendant’s account, but insisted that $6
order was to be applied to pay for washing.

Re-Examined.—3Stet and I agreed on wages. After we agreed, Smith proposed to
adjust the other accounts. Stet and I thought we had no right to settle them, and
thought it no harm to talk them over. Arbitration was early in March. I had no
authority, as I understood it, as to any matter but the wages.

Plaintiff stated, when he admitted Defendant’s account, that he had no other de-
mand, or set off, against him.

Major Bohanan then testified for plaintiff, that Defendant told him he would not
settle with Plaintiff ; that he had chosen Smith, who was then present, arbitrator un-
der written contract; that arbitrators had not agreed. This was about the middle of
March last. Note sued on was given for a part of the wages under contract.

The Plaintiff here rested.

Jacob Smith testified for Defendant, that about the first part of March last Defend-
ant called on witness and wanted to have witness act as arbitrator on his (Defendant’s)
part in an arbitration between Plaintiff herein and Defendant, and effect a settlement
between them. That Plaintiff claimed more than $200 for his year’s services, and
that according to the contract between them is (in) such case it was to be left to arbi-
trators; that Defendant gave witness the written contract between them, and also
gave me his account against Plaintiff, and told witness to meet Plaintiff’s choice as an
arbitrator, whom he had learned was Mr. Rynearson, and make a settlement ; he also
told me he wanted me to get the account against Robinson also settled ; that he want-
ed to get Plaintiff out of his house. Witness and Rynearson met; Plaintiff was pre-
sent, but Defendant was not present. Rynearson read over the contract, and said all
we had to do was to fix the amount of the wages, and I told him I wanted to settle all
the accounts, and Rynearson said he thought we had nothing whatever to do with the
accounts; that we were appointed under the written contract, and would not deter-
mine anything except what was in the contract. I presented Defendant’s account ;
Robinson claimed some accounts the other way ; Robinson did not object to exam-
ining the accounts, and we talked about them. Rynearson and I could not agree. I
said what wages I thought Plaintiff ought to have, but Rynearson would not say what
he thought, but would not agree to my opinion.

We, Rynearson and myself, then agreed to take Daniel Stet as a third man, or ar-
bitrator, to act in the premises, and sent for him. Stet came, and we then told him
we were unable to agree, and that we had chosen him to act as a third man, or arbi-
trator, under the contract. That Rynearson then read over the contract to said Stet,
and then said Stet said that he thought that $240.00 for the year, or $20.00 per
month, after deducting lost time, would be right. We then talked about the other ac-
counts. Rynearson said he thought we had nothing to do with them. I told them
(Rynearson and Btet) that Lowe gave me the account with the contract, and that I
understood all were to be passed upon together. Defendant’s account amounted to
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$102, and in the first part of his account, filed here in court, Plaintiff admitted $91.00
of Defendant’s account as being correct. Plaintiff made some claims of accounts
against Defendant for washing, meat, flour, &c. Plaintiff made no objection to the
account being adjusted by the arbitrators and claimed that one of the items in Lowe’s
bill of about $6, being an order on Pettingill in his favor, was to apply on washing
done for Lowe. Robinson also admitted that he had lost twelve days during the year
he was working for Defendant. The arbitrators did not agree and so we adjourned
to another time, hoping that in the meantime the parties would settle. We did not
make any award as I understood. I did not understand Rynearson to agree to any-
thing, did not hear him give any opinion whatever. We, arbitrators did not meet again.
Stet and I met but did not do anything. as Robinson came by where we were and told
Stet that he did not want us to make any award.

That Plaintiff occupied Defendant’s house till about first of April. Defendant’s
teams and hand were there at work during the time. Plaintiff kept Defendant out of
the house. Lowe’s two teams were there and idle ; think the damage to Lowe would
be $2 per day for the time each team was idle.

Cross-Examined.—Witness said that he presented Defendant’s account to Rynear-
son at the time of the arbitration, before Stet was sent for. That the witness was
chosen by defendant as an arbitrator under the written contract read in evidence here
to the jury, and under that contract only ; that when said Lowe (Deft.) appointed witness
one of the arbitrators that the words he used were as near as I can remember, as follows;
“ Robinson wanted more than two hundred dollars for his year’s wages, and under the
written contract it has to be left to arbitrators, he has to choose one arbitrator, who I am
informed is Mr. Rynearson, and I have to choose one, I want you to fix the wages and
here is an account, (handing it to the witness) I would like to have you get that settled,
too.” This was the only authority I had as arbitrator. Witness further stated that
at the time Plaintiff admitted the correctness of Defendant’s account to the amount of
$91.00, he also said that $91.00 was also all the just claims and set-offs that Defen-
dant had against Plaintiff and that Defendant owed Plaintiff more than two hundred
dollars after allowing all that Defendant rightfully had against Plaintiff. Witness
knew Lowe’s teams and hands were idle only from Liowe himself; does not know of his
own knowledge that the teams and hand were idle; don’t know that the crops were
damaged by being put in late, think $2 per day covered all damage. If Robinson oc-
cupied only the house and did not prevent the hands from working did not consider the
damage much. Defendant told witness about that time that he had rented out his
farm.

On being re-examined by Defendant’s Attorney, witness stated that he understood
from Defendant that they were to pass on both the contract and account, when he met
arbitrators. He so understood it from said Lowe.

Defendant called Amos Vincent, who testified that on the 1st of March last he took
care of Defendant’s team and boarded at Plaintiff 's until 12th or 14th of March, then
boarded at Hall’s who lived half mile farther from Defendent’s farm. Plaintiff would
not board him longer. Witness worked just as much when he boarded at Hall’s as
when he boarded at Robinson’s.

Cross-Examined.—Plaintiff- only had possession of the house. Witness worked one
of Lowe’s teams all the time.

Defendant called Isaac Delaplaine who testified that Robinson kept Defendant’s house
for some weeks after 4th of March, 1860, and keeping Defendant’s tenants out, and
his teams idle, at the cost of $2 per day.

Robert Hall testified that Plaintiff used one of Defendants horses three weeks in the
summer of 1859 and it was worth 30 cents per day.

Defendant called Daniel Stet who testified in full that he was called in by Rynear-
son and Jacob Smith as a third person in an arbitration between Robinson and Lowe,
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that we talked the matter over, and that Rynearson read over the written contract be-
tween Lowe and Robinson. That I said that I thought the wages of Robinson should
be $20 a month, that then Smith also proposed to settle the accounts between the
parties, but after talking the matter over sometime we could not agree, and so we
adjourned to meet again. That we did not agree upon an award and that we adjourn-
to meet again for that purpose, but that we never met again.

On Cross-Examination—Witness said that when he (witness) met Rynearson and
Smith, they told him that they were chosen arbitrators, Rynearson by Robinson,
and Smith by Lowe, under a written contract (which contract was there and is the one
read in evidence to the jury) that they, Rynearson and Smith could not agree, and that
under and according to the contract they had agrzed on him, (witness) as the third man
to come in and determine the matter, that Rynearson then read over the written con-
tract and I then gave it as my opinion that the wages should be $20 per month, that
Rynearson said “* well.”  Smith said he thought it too much, that then Smith took out
an account of Lowe against Robinson and wanted to have it allowed, that Rynearson
said he thought we had nothing to do with the account, that all we had to do with was
the wages under the contract, that I said I thought so too. Smith said he thought that
we had better settle the account too and make a final settlement; that Lowe handed
him the account when he (Smith) came away and told him that he (Lowe) wanted him
to get the account settled also. That then we talked the accounts over and Robinson
admitted Lowe’s account to the amount of $91, but claimed that Lowe did not have
any more demands against him (PIff.) and also claimed that Lowe owed him (PIff.)a
balance of more than two hundred dollars. We, arbitrators, could not agree and ad-
journed to meet again. We adjourned to settle the accounts, not the wages. When I
said we did not make an award, I meant we did not agree upon the accounts. The
wages I had put at $20 per month before we talked about the accounts and Rynearson
said “well.” Smith only objected. And I thought that Rynearson and I agreed
about that. I considered I had fixed the wages before we talked about the accounts
The only dispute among us was on-the accounts,

On Re-Ezxamination—Witness said that they (arbitrators) did not make or proclaim
any award except what I have said in regard to wages.
Defendant here rested.

Plaintiff re-called Wm, Speer who testified that the reason Plaintiff’s horses was
not used was that defendant did not provide grain or feed for horses and they had to
run out.

Here all parties rested.
The court gave the following instructions on the part of the Plaintiff.

1st. «If the jury believe from the evidence that Plaintiff was employed with his wife,
&e., for the Defendant, Lowe, one year under the written contract, and that the Plain-
tiff, Robinson, performed the labor and services required in the contract, the jury will
allow the Plaintiff for the contract price.” :

2nd. “If the jury believe from the evidence that under the written contract to de-
termine the wages of the Plaintiff that arbitrators were mutually chosen according to
the contract and have determined the amount of wages under the contract, then the
jury will allow the Plaintiff the amount given by said arbitrators.”

3d. «“If the original arbitrators failed to agree and that they choose an umpire, a
third person. Then in case original arbitrators disagree, the umpire alone may deter-
mine the matters in controversy provided they all act.”

4th. “If these arbitrators were chosen under the written contract only, then they
are to adjudicate the matters in the contract merely.”

5th. “If the jury believe from the evidence that the parties to the suit appointed ar-
bitrators mutually under the written contract, and that one of the parties tried to have
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matters settled by the arbitrators, not in the contract, and further that the arbitrators
as arbitrators and umpire passed upon the matters in the written contract and not upon
the other matters, still the parties are bound, unless there was an express stipulation by
the parties or one of them not to be bound unless all the matters were passed on by
the arbitrators.”

6th. ¢TIt is not necessary to the validity of an award that it be formally published
to the parties to the arbitration as to the others, it is sufficient that it be in fact made

3

when all the arbitrators are acting.’
Defendant’s Instructions :

1st. “ The jury are instructed on the part of Defendant that they cannot find any
thing due from Defendant to the Plaintiff over and above $200 therein specified, unless
they have some proof or evidence that something more was due him.”

2nd. ¢ The jury are further instructed that if they believe from the evidence that
in the submission to the arbitrators that the Defendant, Liowe, submitted the written

‘contract to the arbitrators in connection with all other accounts and with the under-

standing that the arbitrators were to pass upon all, then, in that case, Lowe would
not be bound upon any award made upon the written contract alone, without passing
upon the whole subject of accounts.” '

3d. Arbitrators cannot pass upon part of the matters submitted to them, and refuse
and neglect to pass upon the balance submitted.”

4th. ¢ An expression of opinion by the umpire of the value of the labor of Plaintiff
under the contract assented to by one of the arbitrators is not an award, (modified by
the Uourt) unless the jury believes from the evidence that it was agreed and intended
by them to be an award.”

5th. « When the umpire and an arbitrator agree about a matter submitted to them,
but announce to the parties that they have not agreed, their opinion in regard to the
matter submitted to them is not a valid award.”

6th. “An award to be valid must be made on all the matters submitted to the arbi-
trators, and an agreement as to any part of the matter submitted is not binding and
does not constitute a valid award.”

Tth. “To constitute an award requires the deliberate agreement of the arbitrators
or umpire or any two of them, and the mere expression of an opinion by the umpire
not stated by him or intended by him as an award does not constitute a valid award.”’

8th. ¢ Although the jury believes from the evidence that the umpire fixed the
sum due for labor done under the contract, but adjourned with the arbitrators for an-
other hearing before making the award as to said labor and as to other matters of
account between the parties, and never again met, but declined making an award at a
subsequent day. The jury are instructed that if they believe from the evidence that no
other award was made, except as above stated, that there was no valid award settling
the amount due for labor under the contract.”

9. If the jury believe from the evidence that the arbitrators and umpire never an-
nounced to the defendant that they had made an award, but on the contrary, that the
umpire and one of the arbitrators announced that they would not make an award, and
never again met or attempted to agree, the jury are instructed that the defendant is
not bound by any finding or award made by said umpire or arbitrators.

But the Court modified defendant’s 4th instruction, by inserting at the close,
¢«unless the jury believe from the evidence that it was agreed and intended to be an
award, and refused to give defendant’s 8th and 9th instructions. to which modification
and refusal the defendant then and there objected and excepted.”

Appeal Bond filed January 19th, 1860.

And the said Apellant comes and says that on said record is manifest error in this:

1. That said Court erred in giving each of the plaintifs instructions.




2. That said Court erred in refusing and modifying the defendant’s instructions.

3. That said Court erred in overruling the defendant’s motion for a new trial, and
in not granting the same, and in entering judgment for the plaintiff and not for the
defendant, and in other matters, &c.

All of which said Apellant assigns for error, and prays that said judgment may be

reversed, &c.
McCOY & HARDING,
Attorneys for Apellant.
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ABSTRACT.

SUPREME COURT OF ILLINOIS, APRIL TERM, A. D. 1861.

CALEB LOWE,
vs. ]
WILLIAM ROBINSON,

This was an action of assumpsit tried before a Justice of the Peace May 23d, 1860,
and appealed to the Circuit Court of Peoria County, where it was tried before Judge
Powell and a jury, at the November Term, A. D. 1860. Verdict and judgment for
Plaintiff for $149.

Bill of Exceptions filed March 2d, 1861.

The Plaintiff read in evidence the following agreement :

Kickaroo, PEor1A Co., ILL., Feb. Tth, 1859.

Articles of Agreement between Caleb Lowe, of Kickapoo and William Robinson, of
Rosefield, said Lowe hereby agrees to pay said Robinson $200 for labor, &c., of himself,
wife and team on said Lowe’s farm in Rosefield for one year from. the 4th of March,
1859, the 200 dollars to be paid in sixty days from March 4th, 1860, and it is also
agreed that at the expiration of the year, two men are to be chosen, one by said Lowe
and one by said Robinson, to say how much more than $200 said Lowe is to pay said
Robinson, if anything, if those two cannot agree they are to choose a third to say what
the amount shall be for his labor, &c., said Lowe to furnish the house with provisions
and groceries and feed for said Robinson’s two horses and two cows, said Lowe is to
have the use of the cows, and no pigs are to be kept on the place, except they belong
to said Lowe, said Wm. Robinson on his part does hereby agree to work for said Lowe
one year from the 4th of March 1859, to the 4th of March 1860, on said Lowe’s farm
and otherwise as said Lowe may wish, through the year, and also furnish wagon,
harness, plows, &c., and house furniture, excepting the cooking-stove, that said Lowe
furnishes and said Robinson will take said stove at cost, said Robinson’s family con-
sists of himself, wife and three children, said Lowe is to live in the family and to have
one room, the south one below. Said Robinson’s wife is to cook and do the work of
the house, except the washing for said Lowe and his men without any charge, any
more than mentioned in the $200, said Robinson is to accommodate said Lowe’s hired
men, if there is morethan Robinson’s wife can do the work for, say in a hurry in har-
vest, said Lowe will furnish help.

Witness, CALEB LOWE,

Mary F. LowE. WiLLiax RoBINSON.

The Plaintiff then proved that he commenced work for Defendant on March 4th, 1859
and moved into Defendant’s house, that he brought with him five dollars worth of pro-
visions which were consumed in the family when Defendant failed to provide.

} Appeal from Peoria.

That Plaintiff’s wife did some washing for Defendant and family and a hand or two
and washed the bed-clothing of the house. That a man’s washing was worth from ten
to twenty-five cents per week.

E. C. Rynearson testified for Plaintiff that shortly after the 4th of March, 1860,
Plaintiff chose him arbitrator to determine as Plaintiff told him how much his wages
were to be under said contract. A
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Jacob Smith was chosen by Defendant as arbitrator. Smith and he met, but could
not agree. Chose David Stet umpire. They met, and after reading the contract, Stet
said he would put the wages at $20 per month.

Witness agreed to the price fixed by Stet and the price stated to bystanders.

Cross Examined.—Witness said he had not spoken to Defendant about the arbitra-
tion. Defendant was not, and Plaintiff was, present at arbitration.

Smith had an account of Defendant against Plaintiff, which he wanted adjusted with
all the accounts between the parties.

Smith said Defendant wanted him to have this done.

Witness objected, saying we have nothing to do with anything but the wages.

Arbitrators talked over the accounts; Robinson claimed some set off, washing and
provisions ; we did not agree and adjourned to another day, expectingp arties would settle
their accounts ;—Plaintiff admitted $91 of Defendant’s account, but insisted that $6
order was to be applied to pay for washing.

Re-Ezxamined.—Stet and I agreed on wages. After we agreed, Smith proposed to
adjust the other accounts. Stet and I thought we had no right to settle them, and
thought it no harm to talk them over. Arbitration was early in March. I had no
authority, as I understood it, as to any matter but the wages.

Plaintiff stated, when he admitted Defendant’s account, that he had no other de-
mand, or set off, against him.

Major Bohanan then testified for plaintiff, that Defendant told him he would not
settle with Plaintiff ; that he had chosen Smith, who was then present, arbitrator un-
der written contract; that arbitrators had not agreed. This was about the middle of
March last. Note sued on was given for a part of the wages under contract.

The Plaintiff here rested.

Jacob Smith testified for Defendant, that about the first part of March last Defend-
ant called on witness and wanted to have witness act as arbitrator on his (Defendant’s)
part in an arbitration between Plaintiff herein and Defendant, and effect a settlement
between them. That Plaintiff claimed more than $200 for his year’s services, and
that according to the contract between them is (in) such case it was to be left to arbi-
trators; that Defendant gave witness the written contract between them, and also
gave me his account against Plaintiff, and told witness to meet Plaintiff’s choice as an
arbitrator, whom he had learned was Mr. Rynearson, and make a settlement ; he also
told me he wanted me to get the account against Robinson also settled ; that he want-
ed to get Plaintiff out of his house. Witness and Rynearson met; Plaintiff was pre-
sent, but Defendant was not present. Rynearson read over the contract, and said all
we had to do was to fix the amount of the wages, and I told him I wanted to settle all
the accounts, and Rynearson said he thought we had nothing whatever to do with the
accounts; that we were appointed under the written contract, and would not deter-
mine anything except what was in the contract. I presented Defendant’s account ;
Robinson claimed some accounts the other way ; Robinson did not object to exam-
ining the accounts, and we talked about them. Rynearson and I could not agree. I
said what wages I thought Plaintiff ought to have, but Rynearson would not say what
he thought, but would not agree to my opinion.

We, Rynearson and myself, then agreed to take Daniel Stet as a third man, or ar-
bitrator, to act in the premises, and sent for him. Stet came, and we then told him
we were unable to agree, and that we had chosen him to act as a third man, or arbi-
trator, under the contract. That Rynearson then read over the contract to said Stet,
and then said Stet said that he thought that $240.00 for the year, or $20.00 per
month, after deducting lost time, would be right. We then talked about the other ac-
counts. Rynearson said he thought we had nothing to do with them. I told them
(Rynearson and Stet) that Lowe gave me the account with the contract, and that I
understood all were to be passed upon together. Defendant’s account amounted to
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$102, and in the first part of his account, filed here in court, Plaintiff admitted $91.00
of Defendant’s account as being correct. Plaintiff made some claims of accounts
against Defendant for washing, meat, flour, &e. Plaintiff made no objection to the
account being adjusted by the arbitrators and claimed that one of the items in Lowe’s
bill of about $6, being an order on Pettingill in his favor, was to apply on washing
done for Lowe. Robinson also admitted that he had lost twelve days during the year
he was working for Defendant. TFhe arbitrators did not agree and so we adjourned
to another time, hoping that in the meantime the parties would settle. We did not
make any award as I understood. I did not understand Rynearson to agree to any-
thing, did not hear him give any opinion whatever. We, arbitrators did not meet again.
Stet and I met but did not do anything. as Robinson came by where we were and told
Stet that he did not want us to make any award.

That Plaintiff occupied Defendant’s house till about first of April. Defendant’s
teams and hand were there at work during the time. Plaintiff kept Defendant out of
the house. Lowe’s two teams were there and idle ; think the damage to Lowe would
be $2 per day for the time each team was idle.

Cross-Examined.—Witness said that he presented Defendant’s account to Rynear-
son at the time of the arbitration, before Stet was sent for. That the witness was
chosen by defendant as an arbitrator under the written contract read in evidence here
to the jury, and under that contract only ; that when said Lowe (Deft.) appointed witness
one of the arbitrators that the words he used were as near as I can remember, as follows;
““Robinson wanted more than two hundred dollars for his year’s wages, and under the
written contract it has to be left to arbitrators, he has to choose one arbitrator, who I am
informed is Mr. Rynearson, and I have to choose one, I want you to fix the wages and
here is an account, (handing it to the witness) I would like to have you get that settled,
too.” This was the only authority I had as arbitrator. Witness further stated that
at the time Plaintiff admitted the correctness of Defendant’s account to the amount of
$91.00, he also said that $91.00 was also all the just claims and set-offs that Defen-
dant had against Plaintiff and that Defendant owed Plaintiff more than two hundred
dollars after allowing all that Defendant rightfully had against Plaintiff. Witness
knew Lowe’s teams and hands were idle only from Liowe himself; does not know of his
own knowledge that the teams and hand were idle; don’t know that the crops were
damaged by being put in late, think $2 per day covered all damage. If Robinson oc-
cupied only the house and did not prevent the hands from working did not consider the

damage much. Defendant told witness about that time that he had rented out his
farm.

‘On being re-examined by Defendant’s Attorney, witness stated that he understood
from Defendant that they were to pass on both the contract and account, when he met
arbitrators. He so understood it from said Lowe. .

Defendant called Amos Vincent, who testified that on the 1st of March last he took
care of Defendant’s team and boarded at Plaintiff’s until 12th or 14th of March, then
boarded at Hall's who lived half mile farther from Defendent’s farm. Plaintiff would
not board him longer. Witness worked just as much when he boarded at Hall's as
when he boarded at Robinson’s:

Cross-Examined.—Plaintiff only had possession of the house. Witness worked one
of Lowe’s teams all the time.

Defendant called Isaac Delaplaine who testified that Robinson kept Defendant’s house
for some weeks after 4th of March, 1860, and keeping Defendant’s tenants out, and
his teams idle, at the cost of $2 per day.

Robert Hall testified that Plaintiff used one of Defendants horses three weeks in the
summer of 1859 and it was worth 80 cents per day.

Defendant called Daniel Stet who testified in full that he was called in by Rynear-
son and Jacob Smith as a third person in an arbitration between Robinson and Lowe,




the parties to this suit, and was called because Rynearson and Smith could not agree,
that we talked the matter over, and that Rynearson read over the written contract be-
tween Lowe and Robinson. That I said that I thought the wages of Robinson should
be $20 a month, that then Smith also proposed to settle the accounts between the
parties, but after talking the matter over sometime we could not agree, and so we
adjourned to meet again. That we did not agree upon an award and that we adjourn-
to meet again for that purpose, but that we never met again.

On Cross-Examination—Witness said that when he (witness) met Rynearson and
Smith, they told him that they were chosen arbitrators, Rynearson by Robinson,
and Smith by Lowe, under a written contract (which contract was there and is the one
read in evidence to the jury) that they, Rynearson and Smith could not agree, and that
under and according to the contract they had agrzed on him, (witness) as the third man
to come in and determine the matter, that Rynearson then read over the written con-
tract and I then gave it as my opinion that the wages should be $20 per month, that
Rynearson said “well.” Smith said he thought it too much, that then Smith took out
an account of Lowe against Robinson and wanted to have it allowed, that Rynearson
said he thought we had nothing to do with the account, that all we had to do with was
the wages under the contract, that I said I thought so too. Smith said he thought that
we had better settle the account too and make a final settlement; that Lowe handed
him the account when he (Smith) came away and told him that he (Lowe) wanted him
to get the account settled also. That then we talked the accounts over and Robinson
admitted Lowe’s account to the amount of $91, but claimed that Lowe did not have
any move demands against him (PIff.) and also claimed that Lowe owed him (PIff.) a
balance of more than two hundred dollars. We, arbitrators, could not agree and ad-
journed to meet again. We adjourned to settle the accounts, not the wages. When I
said we did not make an award, I meant we did not agree upon the accounts. The
wages I had put at $20 per month before we talked about the accounts and Rynearson
said “well.” Smith only objected. And I thought that Rynearson and I agreed
about that. I considered I had fixed the wages before we talked about the accounts
The only dispute among us was on the accounts,

On Re-Ezamination—Witness said that they (arbitrators) did not make or proclaim
any award except what I have said in regard to wages.

Defendant here rested.

Plaintiff re-called Wm, Speer who testified that the reason Plaintiff’s horseé was
not used was that defendant did not provide grain or feed for horses and they had to
run out.

Here all parties rested.
The court gave the following instructions on the part of the Plaintiff.

Ist. <If the jury believe from the evidence that Plaintiff was employed with his wife,
&c., for the Defendant, Lowe, one year under the written contract, and that the Plain-
tiff, Robinson, performed the labor and services required in the contract, the jury will.
allow the Plaintiff for the contract price.”

2nd. “If the jury believe from the evidence that under the written contract to de-
termine the wages of the Plaintiff that arbitrators were mutually chosen according to
the contract and have determined the amount of wages under the contract, then the
jury will allow the Plaintiff the amount given by said arbitrators.”

3d. “If the original arbitrators failed to agree and that they choose an umpire, a
third person. Then in case original arbitrators disagree, the umpire alone may deter-
mine the matters in controversy provided they all act.”

4th. “If these arbitrators were chosen under the written contract only, then they
are to adjudicate the matters in the contract merely.”

5th. “If the jury believe from the evidence that the parties to the suit appointed ar-
bitrators mutually under the written contract, and that one of the parties tried to have
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matters settled by the arbitrators, not in the contract, and further that the arbitrators
as arbitrators and umpire passed upon the matters in the written contract and not upon
the other matters, still the parties are bound, unless there was an express stipulation by
the parties or one of them not to be bound unless all the matters were passed on by
the arbitrators,”

6th. It is not necessary to the validity of an award that it be formally published
to the parties to the arbitration as to the others, it is sufficient that it be in fact made

)

when all the arbitrators are acting.’
Defendant’s Instructions :

1st. *The jury ave instructed on the part of Defendant that they cannot find any
thing due from Defendant to the Plaintiff over and above $200 therein specified, unless
they have some proof or evidence that something more was due him.”

2nd. ¢ The jury are further instructed that if they believe from the evidence that
in the submission to the arbitrators that the Defendant, Lowe, submitted the written
contract to the arbitrators in connection with all other accounts and with the under-
standing that the arbitrators were to pass upon all, then, in that case, Lowe would
not be bound upon any award made upon the written contract alone, without passing
upon the whole subject of accounts.”

3d. Arbitrators cannot pass upon part of the matters submitted to them, and refuse
and neglect to pass upon the balance submitted.”

4th. ¢ An expression of opinion by the umpire of the value of the labor of Plaintiff

the Court) unless the jury believes from the evidence that it was agreed and intended
by them to be an award.” :

5th. ¢ When the umpire and an arbitrator agree about a matter submitted to them,
but announce to the parties that they have not agreed, their opinion in regard to the
matter submitted to them is not a valid award.”

6th. “ An award to he valid must be made on all the matters submitted to the arbi-
trators, and an agreement as to any part of the matter submitted is not binding and
does not constitute a valid award.”

Tth. “To constitute an award requires the deliberate agreement of the arbitrators
or umpire or any two of them, and the mere expression of an opinion by the umpire
not stated by him or intended by him as an award does not constitute a valid award.”’

8th. “Although the jury believes from the evidence that the umpire fixed the
sum due for labor done under the contract, but adjourned with the arbitrators for an-
other hearing before making the award as to said labor and as to other matters of
account between the parties, and never again met, but declined making an award at a
subsequent day. The jury are instructed that if they believe from the evidence that no
other award was made, except as above stated, that there was no valid award settling
the amount due for labor under the contract.”

9. If the jury believe from the evidence that the arbitrators and umpire never an-
nounced to the defendant that they had made an award, but on the contrary, that the
umpire and one of the arbitrators announced that they would not make an award, and
never again met or attempted to agree, the jury are instructed that the defendant is
not bound by any finding or award made by said umpire or arbitrators.

But the Court modified defendant’s 4th instruction, by inserting at the close,
¢ unless the jury believe from the evidence that it was agreed and intended to be an
award, and refused to give defendant’s 8th and 9th instructions, to which modification
and refusal the defendant then and there objected and excepted.”

Appeal Bond filed January 19th, 1860.

And the said Apellant comes and says that on said record is manifest error in this:

1. That said Court erred in giving each of the plaintifls instructions.




2. That said Court erred in refusing and moditying the defendant’s instructions.

8. That said Court erred in overruling the defendant’s motion for a new trial, and
in not granting the same, and in entering judgment for the plaintiff and not for the
defendant, and in other matters, &c.

All of which said Apellant assigns for error, and prays that said judgment may be

reversed, &c.
McCOY & HARDING,

Attorneys for Apellant.
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