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SUPREME COURT OF ILLINOLS,

TEHIRD GRAND DIVISIOI,

APRIL THERM, 1861, AT OTTAVWA.

BROWN, GODDIN & CO.
8. Appeal from Putnam.
WILLIAM MOORE.

BRIEF OF APPELLANT.
I. TrE petition is insufficient. :

1. There is no time limited by the written contract for the
completion of any portion of the work, except one engine, of
16-inch bore and 30-inch stroke, with iron frame; one main
shaft, 9 inches in diameter; two pillow-blocks, lined with
composition ; one balance-wheel, 17 1-2 feet in diameter; one
force-pump, with shaft and pulleys to work the same ; one Jud-
son’s governor-valve; one governor :—in all making a perfect
workable engine, which was to cost $1800 only, (see contract,)
and this $1800, by the terms of the contract, was to be paid,
one-quarter when contract was made, one-quarter on the deliv-
ery of the engine, June 1st, 1857, one-quarter Sept. 1st, 1857,
and the last payment Dec. 1st, 1857—six months from that day
would expire June 1st, 1857, at which time the lien would expire.

But it is said ,that petitioner did not get the length of the
main shaft in time to complete the engine by 1st June. That is

immaterial, for the engine was completed on the 22d June, 1857,
(see Smith’s testimony, ) and the mill was completed on the 14th
of October, 1857, (see Barlow’s testimony.) Date from either
time gives the same credit given by contract, and the lien had
expired before the petition was filed, November 12th, 1858.

This time could not be extended by a new agreement entered
into after the work was done, so as to extend the lien; if it
could the parties might modify the statute, and the lien would
acerue under a contract made after the work was done. Such a
subsequent contract would not be a contract under which ‘“‘work
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was done or material furnished,” in the language of the statute.

Cook ws. Heald, 21 Illinois, 428,
Cook vs. Vreeland, ib., 431.
Cook vs. Rafinot, ib., 437. .
Moser vs. Matt., 24 1llinois, 198.

In relation to the castings other than the engine, there is no
time fixed in the contract when they were to be delivered ; and
for those castings which comprise the whole bill but $1800, there
is no lien. The case of Cook vs. Rafinot is precisely in point
(24111, 437—DBrady vs. Anderson, 24 111, 110.) Therefore the
petition was wholly insufficient, and allowing a lien for those
castings was erroneous. (Sentor vs. Brabner, 22 1Ill., 252,
Mc ' lurken vs. Logan, 23 111., 79, Rogers vs. Wood, 23 I11., 473.)

II. The petition is not proven. There is no evidence what-
ever showing that the time for completing the work was ex-
tended by new contracts from time to time—if there was it
would not help, for the extension must have been for a time
certain, and there is no pretence that there is any evidence of
this. Suppose the contract was extended indefinitely, then it
became such a contract that no lien could accrue under it.

2. There is no proof whatever of any contract between the
parties on the 11th of May, 1858, (see Record, page 80) as is
alleged in the petition, and is expressly denied in the answer.
(Record, page 110.)

The variance is fatal.

Stein vs. Shultz, 23 T11., 646.
Van Court vs. Bushnell, 21 111, 624

The contract alleged in the petition is not proven at all.

III. The answer was under oath, and must have been; thelaw

expressly requires it—oath could not be waived.
Scates Statutes, 157, section 7.

There is no evidence at all to contradict the answer ; the only
evidence there is, to wit: the written contract and Smith’s and

Barlow’s testimony, sustains it.
Morison vs. Stewart, 24 Ill., 24.

IV. The instructions given to plaintiff were wrong.

V. The instructions asked by defendants should have been
given.
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VI. The decree was wrong; lst, Because the mortgage of
defendants, which existed before the lien had all acerued, was
totally set aside. This was in plain contradiction of the provi-

sion of the statute.
Cooke's Stat., 159, sec. 20, (Nibbe vs. Brauhn, 24 11, 268.)

9. The decree did not allow defendants to redeem, but pro-
vided for an absolute sale without redemption, whether defend-
ants were willing to pay the amount of petitioner’s lien or not.

3. The notice was to be only the same as upon sale of real

estate upon execution, and that is 20 days.
Purple's Stat.”646, section 11.

4. This notice will not do.
Link vs. Achitectural Iron Works, 24 Illinois, 551.

Every decision of the Court in the cause was erroneous—

there is not one thing in the case or about it that is legal.

B. C. COOK,
Attorney for Brown. Goddin & Co.
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SUPREME COURT OF ILLINOIS,

TEHIRD GRAND DIVISIOIN,

APRIL, TIXERM, 1IS50CI, AT OXTTAVV.A.

BROWN, GODDIN & Co., Appellants,
8. Appeal from Putnan.
WILLIAM MOORE, Appellee.

ABSTRACT OF RECORD.

Nov. 12, A.p. 1858, appellee filed his petition for a mechanic’s
lien vs. Simpson, Wild & Co. The appellants were made parties
as mortgagors. The land upon which the lien was sought was
part of the SW fr. qr. of sec. 9, T. 22, R. 2, containing 9 acres.

Oct. 25, 1859, A. C. Goddin, one of the appellants, filed a de-
murrer to petition. Defendants Simpson and Minahan also de-
murred. Demurrer of Simpson and Minahan sustained ; demur-
rer of Goddin overruled.

Jury. Verdict for petitioner $3,646.10.
A decree was entered.

On motion of appellants decree is opened and they allowed to
answer.

Answer filed Nov. 23, 1859.
Leave given to appellee to amend his petition.
Amendment to the petition was filed.

June 4ih, 1860, without further leave, an amended petition

0 was filed. It alleces that, on the 18th day of February, 1857,

and prior thereto, Simpson, Wild & Co. owned the nine acres
aforesaid and were about to erect, and afterwards did erect, a
distillery and flouring mill upon the premises; and on that day
Simpson, Wild & Co. made a written contract with petitioner,
whereby petitioner was to furnish for Simpson, Wild & Co. a
steam engine and its appurtenances and all castings necessary
for the perfect completion of the distillery and flouring mill to
be erected upon said premises, which written contract was dated
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™ Feb. 18, 1857, between Simpson, Wild & Co. and petitioner, and
provided that petitioner should furnich to Simpson, Wild & Co.,
at petitioner’s shop in Peoria, on or before June 1st, 1857, one
engine of 16 inch bore and 30 inch stroke, with iron frame ; also
main shaft 9 inches in diameter, with length to be hereafter de-
termined ; also 2 pillow blocks, lined with composition; one

balance wheel 17 1-2 feet in diameter; one force pump with
shaft and pulley to work the same ; one Judsoun’s governor valve,
and one governor—making a perfect workable engine: all of the

-4 above work to be finished and fitted up ready for use, to be of
the best material, and in all respects to be completed, except
copper pipe, in a good workmanlike manner, and warranted not
to break, with fair usage, for one year. The petitioner also
agreed to deliver at his shop, to Simpson, Wild & Co., all cast-
ings required and necessary for the perfect completion of a
distillery and flouring mill, for five and a half cents per pound,
the finishing of the same to be extra, but to be at a reasonable
price, and in no case greater than the rates charged others; all
wrought iron work to be done at the lowest rates charged
Peoria distillers. Simpson, Wild & Co. agreed to pay for the
engine completed $1800, one-fourth down, one-fourth on the
delivery of the same on 1st day of June next, one-fourth on the 1st
day of September, and the last payment December Ist, 1857 ;
castings and wrought iron work to be paid for on same terms as
specified for the engine. '

The petitioner then alleges that he fully performed the con-
tract on his part, except that the articles were not furnished by
the 1st day of June, 1857; that the engine was furnished on
the 22d of June, and the remainder of the articles from 7th of
March, 1857, to 23d of April, 1858; that by the consent of
petitioner and Simpson, Wild & Co., the time for the perform-
ance of the work mentioned was extended from time to time up
to April 23d, 1858, for the reason that defendants found it im-
possible, or ut least very difficult, to proceed with the erection
of the distillery as fast as was contemplated when the contract
was made ; that he furnished articles and performed work under

™ said original contract thus extended, as set out in his bill of
particulars, marked A, and that the articles were of the value
and were furnished at the time stated in the petition, amounting
in all to $7,048.33, of which Simpson, Wild & Co. have paid
$4,019.76, leaving due and unpaid, on 29th day of April, 1858,
$3,020.57 ; and by the agreement of both parties the time of
payment was so modified, on the 29th day of April, 1858, that
the credit of three and six months after the delivery of the



3

Paceor Rec. grticles and the completion of the works, provided for by the
contract, should be restricted and lessened, so that $1,000
should be paid in thirty days from April 29th, 1858, $1,000 in
ninety days, and $1020.57 in four months from said time, with

® interest thereon at ten per cent. from said date, and Simpson,
Wild & Co. gave to petitioner one .note for one thousand

dollars, dated April 29th, 1858, payable thirty days after date.

One note for $1,000, same date, payable in ninety days;

" And one for $1020.57, payable at four months, dated April
29th, 1857, each of said notes drawing interest at ten per cent.

Petitioner alleges that the giving of the notes was not design-
ed as a discharge of the lien; that there was a mistake in the
date of the last note, it was intended to be April 19th, 1858;
that the notes have not been paid; that on the 11th day of May,
1858, said Simpson, Wild & Co. made another contract with
petitioner to furnish certain other machinery for said distillery
and mill, and to do certain repairs thereon, which were to be
fully completed within one year from that time, and to be paid
for when delivered at what they were reasonably worth, and
that under that last contract petitioner furnished the articles,

802 mentioned in schedule B, which amounts to $75, which were
used in said distillery and mill, and the last of the articles were
delivered on 22d day of September, 1858, but Simpson, Wild
& Co. have not paid the same ; that Sidney Pulsefer has a mort-
gage on the premises for about $1,000; Brown, Goddin & Co.
have a mortgage for $21,000, which has been foreclosed by
Brown, Goddin & Co., and the premises sold thereon, and that
Brown, Goddin & Co. have a judgement against Simpson,
Wild & Co. for about $6,000, in the Circuit Court of Putnam
county, which became a lien upon the premises, about half
which judgment has since been paid; that Henry Reeder, of
Peoria, claims a mechanic’s lien upon said premises, which has
passed into a judgment for $652.91, and the premises decreed to
be sold, subject to the mortgage of Brown, Goddin & Co. ; Loker,
Leiler & Co., of Peoria, have a lien—firm is composed of Jacob
Loker, Samuel Leiler, and John C. Maher—which has passed
into judgment, subject to the mortgage of Brown, Goddin & Co,;
and that Oaks Turner, for the use of Putnam county, has a judg-
ment against Simpson, Wild & Co. for about $1108.33; and
the, county of Putnam has a judgment against Simpson, Wild &
Co. for $140, and against Timon Minahan for $1253.25, in Put-
nam county Circuit Court. Petitioner alleges that his lein has

i priority over all the liens aforesaid. The time for completing
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PicrorRec. the contracts aforesaid was not extended for a longer period
85 than three years, nor the time of payment beyond the period of
one year from the time stipulated for the completion thereof.

Malkes James Simpson, Sagor Wild, Timon Minahan, Sidney
Pulsifer, Henry Rehder, Jacob Loker, Samuel Leilor, and John C.
Maher ; Elisha W. Brown, A. C. Goddin, Barton S. Wilson,
and James J. Johnson; Oaks Turner and Putnam county, de-
fendants; prays for the enforcement of his lien, and that it may
have priority over all other liens.

Schedule A.

82to 104  Shows an account for machine work, commencing March 7th,
1857, ending April 19th, 1858, amounting to $7,040 33.

Schedule B.

104 Account commencing April 28, 1858, ending Sept. 22, 1858,
being nearly all repeiring, amount $75 98.

107 To this petition Goddin demurred. :

109 Feb. 2d, 1861, appellees fied demucrer and answer ; demurrer
is to so much of petition a3 claims lien for work done under the
written coniract set out in the bill. Causes of demurrer :

110  1st. The time of payment for the work done under the con-
tract is limited to be made Dec. 1st, 1857, more than 6 months
before the filing of the original petition.

2d. Because no time is limited in said contract when the cast-
ing necessary to complete the mill, other than the articles spe-
cifically described in the contract, were to be delivered, and no -
time mentioned for the payment of the same. As to the
residue of the petition they deny that a contract was made be-
tween petitioner and Simpson, Wild & Co., on the 11th day of
May, 1858, as is alleged in the petition; they do not know what
articles were furnished by petitioner upon the mill and distillery,
and leave him to prove the same as advised.

111 They deny that petitioner did furnish any labor or material for
erecting or repairing the mill or distillery within 6 months
before the filing of the original petition in this cause, or that any
contract existed between said Moore and said Simpson, Wild &
Co., by which said materials and labor were furnished, and the
time of payment for any portion of the price of the same ex-
tended, so that the payment would become due within six
months prior to the filing of the original petition in this cause,
or subsequent to that time.
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Pacror Rec.  That Simpson, Wild & Co. did erect a mill and distillery upon

the tract of land described in the petition, and they were com-
pleted on or before the 15th day of October, 1857, and thay
the petitioner did furnish certain machinery and materials
therefor, but they cannot state whether the same are correctly
stated in the bill, and they aver that long after the materials

and machinery had been furnished and the price thereof had
become due, to wit: on the 29th of April, 1858, it was agreed
by and between the petitioner and said Simpson, Wild & Co.,
that the petitioner would give them further time for the pay-
ment of the balance which was then due him, and the time of
payment was extended for one, three and four months, and
that Simpson, Wild & Co. should give their notes for the sum
due, payable as aforesaid, which they did; that the last note
was by mistake .dated in 1857, instead of 1858, which was the
true date; that the sum for which the notes were given was due
and payable a long time before the notes were given; that the
time was extended because Simpson, Wild & Co. were unable
to pay the money when it became due.

That before Simpson, Wild & Co. erected said mill and dis-

113 tillery they borrowed of these respondents the sum of $21,000,

114

117

(]

which was borrowed for the purpose of being used in the erec-
tion of the mill and distillery, and was so used, and for which
Simpson, Wild & Co. gave to Brown, Goddin & Co. a mortgage
for the sum of $21,000, upon the tract of land mentioned in the
petition, which mortgage was duly recorded, Oct. 22, 1857;
that on Oct. 30, 1858, respondents recovered a judgment against
said Simpson, Wild & Co. for $5,522 69, besides costs, which
is unpaid and unreversed, and is a lien upon the premises de-
scribed in the petition, which lien is not affected by the lien
claimed by petitioner, because more than 6 months had expired
after the materials were furnished by petitioner, and after the
payment for the same became due before the filing of the peti-
tion in this cause, and for the same reason the lien of their mort-
gage is not affected by the lien claimed by petitioner; that the
mortgage had been acknowledged and recorded, and the lien
was perfect before petitioner made his contract with Simpson,
Wild & Co.; that the whole value of the premises was much
Jess than the amount named in the mortgage; that the mort-
gage has been foreclosed and the premises sold to satisfy the
same, on the 3d day of November, 1859, for the sum of $9,900 ;
the balance of the mortgage is unpaid; this answer was
sworn to.

Demurrer overruled.
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118

123

125,127,128

129, 130

129, 130

6
Brown, Goddin & Co. moved for a countinuance, at March

term, 1861 ; overruled.
March 14th, 1861, Moore filed replication.

March 15th, 1861, trial by jury.

Jury found for plaintiff $3892.59, and that the lien of peti-
tioner has precedence and priority as against the lien of Brown,
Goddin & Co., and all other liens. The defendants moved for a
new trial, which motion was overruled. Defandants moved in

arrest of judgment—motion overruled, and appeal prayed and
allowed.

Decree entered March 16th, 1861, making the petitioner’s
claim, to the amount of $3892.59, a lien upon the premises de-
scribed in the petition, to have precedence and priority of lien
over all of the judgments, mortgages, or other liens of defend-
ants, and that the premises be sold at auction, upon giving the
like notice that is required in cases of real estate sold upon exe-
cution, to the highest bidder, for cash in hand, without re-
demption, and appoints a special commissioner to make the
sale, and that he execute to the purchaser a deed, which shall
convey all the right of Simpson, Wild & Co. and Brown, Goddin &
Co. Commissioner shall pay the petitioner first, and shall pay
the surplus to the parties entitled thereto, (without saying who
is entitled to the surplus,) and that the judgments and mortgages
of defendants be forever barred and foreclosed as against the
plaintiff or the purchaser under said sale; and if the proceeds
of the sale be insufficient, that execution be issued for the

balance, (without saying against whom the execution shall
issue.)

Bill of Exceptions.

The petitioner, on trial, introduced evidence tending to show
that the complainant had furnished to Simpson, Wild & Co. the
materials attached to the amended bill, and for the prices men-
tioned in said account, except the last small bill of account for
about $70, which the plaintiff did not claim. It was admitted,
on the trial of said cause, by the said defendants, that the labor
was performed and the articles furnished to Simpson, Wild & Co.
by the plaintiff, as charged in the petition and account thereto
:Lnn‘exed, and was used in and about said mill, as charged in the
petition. H. W. Smith, a witness for petitioner, testified :—
In Februury, 1857, T was in the employ of plaintiff; I was man-
ager in his establishment; it was a general foundry business.
I was not present when the original contract was made. I
never saw it until the last term of the Putnam court. The pe-
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Pace of Reo. titioner then asked the witness this question: State why the

133

articles were not furnished at the time mentioned in the written
contract, if you know. Objected to by defendants—objection

overruled and exception. The witness then stated that the
as built according to agreement. The length of the

pump-shaft had not been given when the rest was made. As
we received an order for these things we went to work and
made the engine. It was completed on the 22d day of June,
1857 ; as to work for the mill, it was ordered from time to time,
as Simpson, Wild & Co. wanted. They ordered it sometimes by
letter and sometimes verbally. We had no specifications for
the work; we finished the articles as fast as we could under the
circumstances. The engine was to have been completed by 1st
June, 1857, had the length of the main shaft been given; as
soon as that was given we went on, and finished the engine by
99d June, 1857. Asto the other work for the mill, Mr. Moore
{inished the same as soon as possible after reception of specifica-
tions, rendered necessary from the fact that Wild & Co. made
some alterations in their work from time to time. Moore did
the work according to the contract, as per orders, and was
always ready and able to fulfil the contract to the letter. On
the 29th day of April, 1858, the plaintiff and Simpson, Wild &
Co. made a settlement. The notes attached to the bill were for
work done and materials farnished for mill and distillery.

engine W

The notes, to wit:—

One note for $1,000, due in thirty days,
One note for $1,000, due in ninety days,
Oue note for $1020.59, due in four months—

All dated April 29th, 1858, and drawing ten per cent. inter-
est, were read in evidence.

The written contract was read in cvidence; it was as follows:

ArrioLE oF AGREEMENT entered into this eighteenth day of
February, A. D. 1857, between Simpson, Wild & Co., of Henne-
pin, Putnam county, Tllinois, of the first part, and William
Moore, of the city and county of Peoria, and State aforesaid, of
the second part,—

Witnesseth: In consideration of the payments hereinafter to
be made by the parties of the first part, the said party of the
second part agrees to furnish to the parties of the first part, ab
his shop in the. city of Peoria, on or before the first day of June
next, one engine, of sixteen-inch bore and thirty-inch stroke,
with iron frame; also main shaft, nine inches in diameter, with

length to be hereinafter determined; also two pil]ow-bloCkS
lined with composition; one balance wheel, seventeen and one-
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Pace or Rec. half feet in diameter; one force-pump, with shaft and pulleys to

134

135

136

work the same; one Judson's governor-valve; one governor;
making a pefect workable engine, &c. All the above work to
be finished and fitted up ready for use, to be of the best
material, and in all respects to be completed, except cop-
per pipe, in a good workmanlike manner ; and the same
are warranted not to breal, with fair usage, for the term
of one year from the delivery of the same. Furthermore, the
party of the second part agrees to furnish the parties of the
first part, deliverable to our shop, all castings required and ne-
cessary for the completion of a distillery and flouring mill for
five and one-half cents per pound, the finishing of the same to
be extra, but to be at a reasonable price, and in no case to be at
a charge greater for the same kind of work than the rates
charged Dobbin’s or other distilleries of the city of Peoria.
In consideration, the parties of the first part are to pay, for the
engine complete, eighteen hundred dollars, one-quarter of which
is to be paid in cash, or the execution of this contract; one-
quarter on the delivery of the same on the first day of June;
one-quarter on the first day of September next; one-quarter,
and the last payment, on the first day of December, A. D. 1857;
castings and wrought iron work fo be paid for on same terms as

specified for the engine.
Soreson, Witp & Co., [seal.]
Wintiax MOORE, [seal..

Witness stated that petitioner was at all times ready and had
the means to furnish all the materials mentioned in the contract,
and was only prevented from so doing by not getting orders.
The reason the time for the payment of the money by Simpson,
Wild & Co. was extended by plaintiff was, that I went, as the
agent of Moore, to settle with Simpson, Wild & Co., and they
were not ready to pay, and the time was extended to the time
mentioned in the notes. The defendants moved to exclude from
the jury the evidence of the extension of time. Motion over-
ruled and exception.

The last of the said articles was furnished on the 23d day of
April, 1858.

Aaron Barlow was then sworn as a witness. Testified as
follows : The mill mentioned in the petition commenced to run
on the 13th or 14th day of October, 1857. The same engine
and machinery run both the mill and distillery. The mill was
completed about the same time. The distillery was running
early in January, 1858. Boiler, balance-wheels, pillow-blocks,
force-pumps, and all necessary castings to run the mill, were in
the mill on the 13th or 14th day of October, o. p. 1857. This
was all the evidence.
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Before the trial commenced the defendants moved to continuc

137 the cause, because the replication of petitioner to defendants’

answer was filed that day for first time. Motion overruled and
exception.

Instructions for plaintiff:—

If the jury believe the allegations in the plaintiff’s petition
have been sustained by the proofs, then the jury will find for
the plaintiff the amount of the principal and interest of the notes
given in evidence to the jury, and that the plaintiff is entitled
to a mechanic’s lien upon the premises and improvements there-
on, described in complainant’s bill, in preference to the mort-

gage of Brown, Goddin & Co., and of all other liens claimed by
Brown, Goddin « Co.

2d. That it is no objection to the plaintiff’s claim for a lien
that all the machinery was not furnished within the time fixed
by the written contract, if the time of such delivery was post-
poned by the mutual consent of the parties to such contract, as
stated in the plaintiff’s petition, and such consent may be implied
from the acts of the parties and their acquiescence, if any, and
such other evidence as would sustain a contract in other cases;
to the giving of each of which instructions defendants then and
there excepted. '

Defendants asked the following instructions:—

When an agreement, upon which a mechanic’s lien is sought
to be enforced, specifies the time within which the work is to
be completed, or within which the materials are to be furnished,
and within which the money is to be paid for such work or ma-
terials, the time so specified must be the periods limited by the
statute; and these periods must be fixed when the contract is
first entered into, and the same cannot be extended by a sub-
sequent contract, although the terms of such subsequent con-
tract be within the periods fixed by the statute.

is bill that the contract

9. The plaintiff having alleged in h
ound to prove the same,

read to the jury was extended, he is b .
and in order to prove it, the testimony must show, to the satis-
faction of the jury, that there was an express co.ntract mfxde
between Simpson, Wild & Co. and plaintiff, extending the time
of the payment of the money after the 1st day of December,
A p. 1857, and prove simply that the former ordered the goods
from plaintiff, and that he furnished them on such order alone,
is not sufficient to establish such contract of extension, and on
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Piceor Reo. these facts the plaintiff has no lien on the property in contro-

140

versy as against Brown, Goddin & Co., and if the jury believe
them they will so find.

These instructions were each refused, and defendants excepted.
Defendants moved for a new trial,—overruled ; exception.

ERRORS ASSIGNED.

1. The Court erred in overruling the demurrer to plaintiff’s
amended petition.

2. The Court erred in overruling defendant’s motion for a
continuance.

3. The Court erred in overruling motion of defendants to
exclude testimony from the jury.

4. The Court erred in admitting improper evidence to the
jury.
5. The Court erred in giving plaintiff’s instructions severally.

6. The Court erred in refusing the instructions severally asked '
by defendants.

7. The Court erred in rendering the decree aforesaid in man-
ner and form aforesaid.
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