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IN THE SUPREME COURT,

el (UNITHL A N oy
APRIL TERM, A. D. 1862.

ABSTRACT OF RECORD.

DANIEL T. ELSTON, ORIN J. ROSE, ¢ aZ.,)
Plaintiffs in Error,

ve: ~Error to Cook.
ROBERT DEWES,
Defendant in Error. J

Assumpsit in the Circuit Court of Cook County, brought by
the Defendant in Error, Dewes, against Daniel T. Elston, Orin
J. Rose, William H. Davis, and Otho Klemm, as co-partners,
under the firm name of “D. Elston & Co.” The Precipe and
Declaration were filed, and the summons issued on the 162 day
of June, 4. D. 1858.

The Declaration contained only one count, which was upon a
promissory note, dated May 14th, 1857, for the sum of $10,000,
payable thirteen months after date, with interest at the rate of
ten per cent. per annum from the 14th day of July, A. D. 1857.

On the 30tk day of June, 1858, judgment by default, against
Elston and Rose, impleaded with the other two defendants be-
low, was entered, and the damages assessed by the Court, and
final judgment rendered, in favor of the plaintiff, below, for
$10,975 00 damages, besides his costs, dec.

None of the defendants appeared, in the Court below. The
summons was served only upon Rose and Elston.

BURNITAM & MARTIN,
Attorneys for Plaintiffs in Error.
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IN THE SUPREME COURT,

AT OTTAWA,
APRIL TERM, A. D. 1862.

—— D et Ot O——

ABSTRACT OF RECORD.

DANIEL T. ELSTON, ORIN J. ROSE, ¢t dl.,)
Plaintiffs in Error,
vs. r Error to Cook.
ROBERT DEWES,
Defendant in Error. J

Assumpsit in the Circuit Court of Cook County, brought by
the Defendant in Error, Dewes, against Daniel T. Elston, Orin
J. Rose, William H. Davis, and Otho Klemm, as co-partners,
under the firm name of “D. klston & Co.” The Precipe and
Declaration were filed, and the summons issued on the 16¢% day
of Jume, A. D. 1858.

The Declaration contained only one count, which was upon a
promissory note, dated May 14th, 1857, for the sum of $10,000,
payable thirteen months after date, with interest at the rate of
ten per cent. per annum from the 14th day of July, A. D. 1857.

On the 30tk day of June, 1858, judgment by default, against
Elston and Rose, impleaded with the other two defendants be-
low, was entered, and the damages assessed by the Court, and
final judgment rendered, in favor of the plaintiff, below, for
$10,975 00 damages, besides his costs, dc. c

None of the defendants appeared, in the Court below. The
summons was served only upon Rose and Elston.

BURNITAM & MARTIN,
Attorneys for Plaintiffs in Error.
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ABSTRACT OF RECORD.

DANIEL T. ELSTON, ORIN J. ROSE, ¢ al.))
Plaintiff's in Error,
vs. 37 r Error to Cook.
ROBERT DEWES,
Defendant in Error. J

Assumpsit in the Cirvcuit Court of Cook County, brought by
the Defendant in Error, Dewes, against Daniel T. Elston, Orin
J. Rose, William H. Davis, and Otho Klemm, as co-partners,
under the firm name of “D. Elston ‘& Co.” The Precipe and

- Declaration were filed, and the summous issued on the 16t4 day
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of June, A. D. 1858.

‘The Declaration contained only one count, which was upon a
promissory note, dated May 14th, 1857, for the sum of $10,000,
payable thirteen months after date, with interest at the rate of
ten per cent. per annum from the 14th day of July, A. D. 1851%.

On the 30¢% day of June, 1858, judgment by default, against
Elston and Rose, impleaded with the other two defendants be-
low, was entered, and: the damages assessed by the Court, and
final judgment rendered, in favor of the plaintiff, below, for
$10,975 00 damages, besides his costs, &c.

None of the defendants appeared, in the Court below. The
summons was served only upon Rose and Elston.

; BURNHAM & MARTIN,
Attorneys for Plaintiffs in Error.
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IN THE SUPREME COURT,

AT OTTAWA,
APRIL TERM, A. D. 1862.

4Ot >———

ABSTRACT OF RECORD.

DANIEL T. ELSTON, ORIN J. ROSE, ¢ al.))
Plaintiffs in Error,

Vs, r Error to Cook.
ROBERT DEWES,
Defendant in Error. J

Assumpsit in the Circuit Court of Cook County, brought by
the Defendant in Error, Dewes, against Daniel T. Elston, Orin
J. Rose, William H. Davis, and Otho Klemm, as co-partners,
under the firm name of “D. Elston & Co.” The Precipe and
Declaration were filed, and the summonus issued on the 164 day
of June, A. D. 1858.

The Declaration contained only one count, which was upon a
promissory note, dated May 14th, 1857, for the sum of $10,000,
payable thirteen months after date, with interest at the rate of
ten per cent. per annum from the 14th day of July, A. D. 1857.

On the 30tk day of June, 1858, judgment by default, against
Elston and Rose, impleaded with the other two defendants be-
low, was entered, and the damages assessed by the Court, and
final judgment rendered, in favor of the plaintiff, below, for
$10,975 00 damages, besides his costs, &e.

None of the defendants appeared, in the Court below. The
summons was served only upon Rose and Elston.

BURNITAM & MARTIN,
Attorneys for Plaintiffs in Error.
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,

APRIIL, TERM TEHEREOTF, A. D- 1862.

DANIEL T. ELSTON, )
ORIN J. ROSE, et als., Plt'ffs in Error, L»E?'ror to Cool:

V8.
ROBERT DEWES, Def’t in Error, |

POINTS OF PLAINTIFTS IN ERROR.

I \
PP AR e The assessment of damages was erroneous, and the judgment
i o &3/~ 44 3 too large. The interest on the $10,000 from 14th July, 1857,
5 N to 30th June, 1858, at ten per cent. per annum, was clearly less
‘o f7;7 - & 3 than $962, whercas $975 was included, making $10,975, the

amount of the judgment rendered.

Seel e 4 ? 5 The case of Boyle vs. Carter, 24 Ill., 49-51, is directly in
B /) point to show that this Court, for that error, will reverse the

]udgment with costs to plaintiffs in error.

WL i /M M%/éz

The declaration did not show any existing right of action at
the time the suit was commenced, the note not having matured,
by the law merchant. The suit was commenced on the second
day of grace.

Three days of grace apply equally, according to the custom
of merchants, to bills of exchange and promissory notes, and



2

the maker has till the close of reasonable business hours of the
third day of grace to pay. 3 Kent Com. 100.

This is the understanding of merchants, bankers, and the bar,
in the United States. The Supreme Court of Massachusetts, in
Wood, vs. Corl, 4 Metcalf, 205, say: “We consider it well set-
tled, that by the general law merchant, which is part of the
common law, as prevailiing throughout the United States, three
days of grace are allowed on bills of exchange and promissory
notes,” unless by special contract or special custom, a different
rule prevails. In Illinois there had been no legislation upon
the questiou prior to 1861. The commercial custom has gener-
ally regarded days of grace as applicable to both bills and prom-
issory notes, and this Court have decided they are allowed on
bills.

And in 25 I1l. 333-6, where the question of days of grace up-
on promissory notes was suggested, this Court declined to dis-
cuss it, as the record did not present the question.

BURNHAM & MARTIN,
Atty's for Pltffs in Krror.
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Jumeson & Morse, Printers, Chicago.

SUPREME COURT OF ILLINOiS.

THIRD GRAND DIVISION.,

APRIL TERM, 1862

ROBERT DEWES, Def’t in Error,

ADS. . A 4
DANIEL P. ELSTON, ORRIN J. [ Zr7or to Cook.
ROSE et al., Plaintiffs in Error. A

POINTS OF DEFENDANT IN ERROR.:

1st. The amount of the judgment in this case does not exceed the
ad damnum, but it exceeds the amount of principal and interest due
upon the note by the sun of $13.87, which is evidently a mistake in the
calculation of interest.

Cousidering the amount of the judgment, (810,965,) a mistake of
$13.87, made by the clerk in the calculation of interest, the law would
not regard. It would come within the rule e minimis non curat lew.”

IL. This error might have been corrected upon motion ir the court
below. Elston and Rose were in court by due service of process, and it
was their business to have sought to correct any error existing in the
Judgment at the earliest possible day.

This court has repeatedly decided that the court below, and not the
Supreme Court, is the proper foram to correct such an error.

In the case of Sims ws. Hugsby, Brees? Rep. (Beecher's Lid) page
414, the court says: “If too large a judgment has been rendered against
“the appellant in the court below, his remedy is by motion there. The
“error complained of is rather the mistake of the clerk, than the error



“of the court. In a case like the present the law has assigned the clerk
“the duty of assessing the damages and if the discharge of that duty he
“should allow either too much or too little, the court under whose direc-
“tion it is made will, upon motion, correct it. To that court then, and
‘““not to this, the application should be made.

6 Mass., 272 2 Wash., 173.

In the case of Wilcox vs. Woods, the court says:

“It is alleged that the court erred in rendering judgment for a larger
“amount than the note as set out in the declaration, shows the plain-
“tiffs entitled to recover. This cannot be assigned for error. The pro-
“per remedy of the party was by motion in the Circuit Court below,
“where the error could have been corrected.” '

Smith vs. Lusk, 8 Seam., 411.

In the case cited by plaintiffs in error, (24 I11. 49—51,) the Court,
it is true, corrected a judgment upon a promissory note, where the
amount was too great. That,however, was a case brought up by appeal,
and no rights of the parties could be prejudiced by making the amend-
ment.  But this case comes into this court by way of error, nearly four
years after the judgment was rendered in the Court below. It would
be fair to presume, in any case, that proceedings had been taken under
the judgment, liens acquired, and sales made, and that the rights of
third parties had intervened. No sane man would permit a judgment
of so large amount to remain dormant for so many years. In the case
at bar, exccutions have issued upon this judgment, and sales of veal
estate have been made, and even if the Court considered that it pos-
sessed the right to amend, it would be slow to exercise it, where the
amount to be saved the plaintiffs in error is so inconsiderable, where
they have failed to make a motion to amend, when they could easily
have done so, where so long a time has elapsed before bringing the case
to this Court, and where purchasers under the execution would be
prejudiced,

ITII. The question, whetlier the suit upon this note was prema-
turely brought, that is, whether, prior to the late statute, days of grace
existed upon promissory notes in this State, we do not care to discuss.

The repeated intimations and decisions of this Court we deem
sufficient.

In Walter vs. Iirk et al., 14 IU. 55, the action was brought upon a
promissory note due ‘“on or before the first of November next,” and the
Court says: “an action coald not have been maintained on the note




“until the second day of November. A suit commenced on the pre-
“vious day would have been dismissed, because prematurely bought.”

In Steele et al. vs. Biggs, 22 111. 657, it is said: Days of grace
“are given in some States by statute. We have no such statute, nor
“has our statute on the subject of promissory notes received such a
¢ construction.”

In Payne vs. Clark, 25 111. 336, the Court says: ¢ Thus, it will be
“ observed, that even if promissory notes are entitled to days of grace,
“which we think from former decisions of this court they are not, this
€ reqord‘clem'ly fails to present that question.”

WILLIAMS, WOODBRIDGE & GRANT,
For Defendant in Error.
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Jrineson & Morse, Printors, Chicago.

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,

APRIL TERM, 1862

ROBERT DEWES, Deft in Error,

ADS. I A
DANIEL P. ELSTON, ORRIN J. [ Zrror to Cook.
ROSE et al., Plaintiffs in Error.

POINTS OF DEFENDANT IN ERROR.

Ist. The amount of the judgment in this case does not exceed the
ad damnum, but it exceeds the amount of principal and interest due
upon the note by the sum of $13.87, which is evidently a mistake in the
caleulation of interest. g

Cousidering the amount of the judgment, (810,965,) a mistake of
$13.87, made by the clerk in the calculation of interest, the law would
not regard. It would come within the rule “de minimis non curat lew.”

ILI. This error might have been corrected upon motion ir the court
below. Elston and Rose were in court by due service of process, and it
was their business to have sought to correct any error existing in the
Judgment at the earliest possible day.

This court has repeatedly decided that the court below, and not the
Supreme Court, is the proper forum to correct such an error.

In the case of Sims ws. Hugsby, Brees? Rep. (Beecher's Ld.) page
414, the court says: “If too large a judgment has been rendered against
“the appellant in the court below, his remedy is by motion there. The
‘“error complained of is rather the mistake of the clerk, than the error



“of the court. In a case like the present the law has assigned the clerk
“ the duty of assessing the damages and if the discharge of that duty he
“should allow either too much or toolittle, the court under whose direc-
“tion it is made will, upon motion, correct it. To that court then, and
“not to this, the application should be made.

6 Mass., 272; 2 Wash., 178.

In the case of Wilcox vs. Woods, the court says :

“It is alleged that the court erred in rendering judgment for a larger
‘“amount than the note as set out in the declaration, shows the plain-
“tiffs entitled to recover. This cannot be assigned for error. The pro-
“per remedy of the party was by motion in the Circuit Court below,
“where the error could have been corrected.”

Smith vs. Lusk, 3 Seam., 411.

In the case cited by plaintiffs in error, (24 IlL. 49—51,) the Court,
it is true, corrected a judgment upon a promissory note, where the
amount was too great. That,however, was a case brought up by appeat,
and no rights of the parties could be prejudiced by making the amend-
ment. But this case comes into this court by way of error, nearly four
years after the judgment was rendered in the Court below. It would
be fair to presume, in any case, that proceedings had been taken under
the judgment, liens acquired, and sales inade, and that the rights of
third parties had intervéned. No sane man would permit a judgment
of so large amount to remain dormant for so many years. In the case
at bar, exceutions have issued upon this judgment, and sales of real
estate have been made, and even if the Court considered that it pos-
sessed the right to amend, it would be slow to exercise it, where the
amount to be saved the plaintiffs in error is so inconsiderable, where
they have failed to make a motion to amend, when they could easily
have done so, where so long a time has elapsed before bringing the case
to this Court, and where purchasers under the execution would be
prejudiced.

III.  The question, whether the suit upon this note was prema-
turely brought, that is, whether, prior to the late statute, days of grace
existed upon promissory notes in this State, we do not care to discuss.

The repeated intimations and decisions of this Court we deem
sufficient.

In Walter vs. Iirk et al., 1+ I1L. 55, the action was brought upon a
promissory note due ‘ on or before the first of November next,” and the
Court says: “an action could not have been maintained on the note



“until the second day of November. A suit commenced on the pre-
“vious day would have been dismissed, because prematurely bought.”

In Stecle et al. vs. Biggs, 22 11l. 657, it is said: “Days of grace
“are given in some States by statute. We have no such statute, nor
“has our statute on the subject of promissory notes received such a
‘ construction.”

In Payne vs. Clark, 25 1il. 336, the Court says: * Thus, it will be
“ observed, that even if promissory notes are entitled to days of grace,
“ which we think from former decisions of this court they are not, this
“record clearly fails to present that question.”

WILLIAMS, WOODBRIDGE & GRANT,
‘TFor Defendant in Error.
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Jt 1o+ .2 & Morse, Printers, Chicago.

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

APRIL TERM, 1862.

ROBERT DEWES, Deft in Error,

ADS. A
DANIEL P. ELSTON, ORRIN J, [ Z7or to Cook.
ROSE et al., Plaintiffs in Error. v e

POINTS OF DEFENDANT IN ERROR.

1st. The amount of the judgment in this case does not exceed the
ad damnum, but it exceeds the amount of principal and interest due
upon the note by the sum of $18.87, which is evidently a mistake in the
calculation of interest. '

Cousidering the amount of the Jjudgment, (810,965,) a mistake of
$13.87, made by the clerk in the caleulation of interest, the law would
not regard. It would come within the rule “de minimis non curat lew.”

II.  This error might have been corrected upon motion ir the court
below. Elston and Rose were in court by due service of process, and it
was their business to have sought to correct any error existing in the
Judgment at the earliest possible day. .

This court has repeatedly decided that the court below, and not the
Supreme Court, is the proper forum to correct such an error.

In the case of Sims vs. Hugsby, Brees? Rep. (Beecher's Lid) page
414, the court says: “If toolarge a judgment has been rendered against
“the appellant in the court below, his remedy is by motion there. The
“error complained of is rather the mistake of the clerk, than the error



“of the court. In a case like the present the law has assigned the clerk
“the duty of assessing the damages and if the discharge of that duty he
“should allow either too much or toolittle, the court under whose direc-
“tion it is made will, upon motion, correct it. To that court then, and

““not to this, the application should be made.
6 Mass., 2725 2 Wash., 173.

In the case of Wilcow vs. Woods, the court says:

“1It is alleged that the court erred in rendering judgment for a larger
“amount than the note as set out in the declaration, shows the plain-
“tiffs entitled to recover. This cannot be assigned for error. The pro-
“per remedy of the party was by motion in the Circuit Court below,
“where the error could have been corrected.” '

Smith vs. Lusk, 8 Seam., 411.

In the case cited by plaintiffs in error, (24 IlI. 49—751,) the Court,
it is true, carrected a judgment upon a promissory note, where the
amount was too great. That,however, was a case brought up by appeal,
and no rights of the parties could be prejudiced by making the amend-
ment. DBut this case comes into this court by way of error, nearly four
years after the judgment was rendered in the Court below. It would
be fair to presume, in any case, that proceedings had been taken under
the judgment, liens acquired, and sales inade, and that the rights of
third parties had intervened. No sane man would permit a judgment
of so large amount to remain dormant for so many years. In the case
at bar, exccutions have issued upon this judgment, and sales of real
estate have been made, and even if the Court considered that it pos-
sessed the right to amend, it would be slow to exercise it, where the
amount to be saved the plaintiffs in error is so inconsiderable, where
they have failed to make a motion to amend, when they could ecasily
have done so, where so long a time has elapsed before bringing the case
to this Court, and where purchasers under the execution would be
prejudiced.

III. The question, whether the suit upon this note was prema-
turely brought, that is, whether, prior to the late statute, days of grace
cxisted upon promissory notes in this State, we do not care to discuss.

The repeated intimations and decisious of this Court we deem
sufficient.

In Walter vs. Ilirk et al., 14 11L. 55, the action was brought upon a
promissory note due ““on or before the first of November next,” and the
Court says: “an action could not have been maintained on the note




“until the second day of November. A suit commenced on the pre-
“ vious day would have been dismissed, because prematurely bought.”

In Steele et al. wvs. DBiggs, 22 Il. 657, it is said: “Days of grace
“are given in some States by statute. We have no such statute, nor
“has our statute on the subject of promissory notes received such a
‘ construction.”

In Payne vs. Olark, 25 1U. 336, the Court says: “ Thus, it will be
““ observed, that even if promissory notes are entitled to days of grace,
“which we think from former decisions of this court they are not, this
“record clearly fails to present that question.”

WILLIAMS, WOODBRIDGE & GRANT,
For Defendant in Error.
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Jameson & Morse, Printers, Chicago.

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.,

APRIL TERM, 1862.

ROBERT DEWES, Def’t in Error, »

ADS. o :
DANIEL P. ELSTON, ORRIN J, [ Z/7or to Cook.
ROSE et al., Plaintiffs in Error.

POINTS OF DEFENDANT IN ERROR.

1st. The amount of the judgment in this case does not exceed the
ad damnum, but it exceeds the amount of principal and interest due
upon the note by the sum of $13.87, which is evidently a mistake in the
calculation of interest.

Cousidering the amount of the judgment, (310,965,) a mistake of
$13.87, made by the clerk in'the caleulation of interest, the law would
not regard. It would come within the rule “de minimis non curat lex.”?

II. This error might have been corrected upon motion ix the court
below. Elston and Rose were in court by due service of process, and it
was their business to have sought to correct any error existing in the
Jjudgment at the earliest possible day.

This court has repeatedly decided that the court below, and not the -
Supreme Court, is the proper forum to correct such an error,

In the case of Sims vs. Hugsby, Breese’ Leep. (Beecher's Ed.) page
414, the court says: “If too large a judgment has been rendered against
“the appellant in the court below, his remedy is by motion there. The
“error complained of is rather the mistake of the clerk, than the error




“of the court. In a case like the present the law has assigned the clerk
“the duty of assessing the damages and if the discharge of that duty he
“should allow either too much or too little, the court under whose direc-
‘“tion it is made will, upon motion, correct it. To that court then, and

“not to this, the application should be made.
6 Mass., 272; 2 Wash., 173.

In the case of Wilcox vs. Woods, the court says:

“It is alleged that the court erred in rendering judgment for a larger
“amount than the note as set out in the declaration, shows the plain-
“tiffs entitled to recover. This cannot be assigned for error. The pro-
“per remedy of the party was by motion in the Circuit Court below,
“where the error could have been corrected.”

Smith vs. Lusk, 3 Seam., 411.

In the case cited by plaintiffs in error, (24 T1l. 49—51,) the Court,
" it is irue, corrected a judgment upon a promissory note, where the
amount was too great. That,however, was a case brought up by eppeal,
and no rights of the parties could be prejudiced by making the amend-
meat.  But this case comes into this court by way of error, nearly four
years after the judgment was rendered in the Court below. It would
be fair to presume, in any case, that proceedings had been taken under
the judgment, liens acquired, and sales inade, and that the rights of
third parties had intervened. No sane man would permit a judgment
of so large amount to remain dormant for so many years. In the case
at bar, exccutions have issued upon this judgment, and sales of real
estate have been made, and even if the Court considered that it pos-
sessed the right to amend, it would Le slow to exercise it, where the
amount to be saved the plaintiffs in error is so inconsiderable, where
they have failed to make a motion to amend, when they could easily
have done so, where so long a time has elapsed before bringing the case
to this Court, and where purchasers under the execution would be
prejudiced. |

ITI. The question, whether the suit upon this note was prema-
turely brought, that is, whether, prior to the late statute, days of grace
existed upon promissory notes in this State, we do not care to discuss.

The repeated intimations and decisions of this Court we deem
sufficient.

In Walter vs. IGirk et al., 14 I1L. 55, the action was brought upon a
promissory note due “on or before the first of November next,” and the
Court says: “an action could not have been wmaintained on the note




“until the second day of November. A suit commenced on the pre-
“vious day would have been dismissed, because prematurely bought.”

In Steele et al. vs. Biggs, 22 111. 657, it is said: ¢ Days of grace
“are given in some States by statute. We have no such statute, nor
“has our statute on the subject of promissory notes received such a
¢ construction.”

In Payne vs. Clark, 25 111. 336, the Court says: ‘ Thus, it will be
“ observed, that even if promissory notes are entitled to days of grace,
“which we think from former decisions of this court they are not, this
“record clearly fails to present that question.”

WILLIAMS, WOODBRIDGE & GRANT,
For Defendant in Error.
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IN THE SUPREME COURT,

AT OTTAWA,

‘ APRIL TERM, A. D. 1862.

e e o R~ —

ABSTRACT OF RECORD.

DANIEL T. ELSTON, ORIN J. ROSE, ¢t al.,)
Plaintiff's in Hrror,

vs. +Exror to Cook.
ROBERT DEWES,
Defendant in Error. J

Assumpsit in the Circuit Court of Cook County, brought by
the Defendant in Error, Dewes, against Daniel T. Elston, Orin
J. Rose, William H. Davis, and Otho Klemm, as co-partners,
under the firm name of “D. klston & Co. The Precipe and
Declaration were filed, and the summons issued on the 164 day
of June, 4. D. 1858.

The Declaration contained only one count, which was upon a
promissory note, dated May 14th, 1857, for the sum of $10,000,
payable thirteen months after date, with interest at the rate of
ten per cent. per annum from the 14th day of July, A. D. 1857.

On the 300k day of June, 1858, judgn:ent by default, against
Elston and Rose, impleaded with the other two defendants be-
low, was entered, and the damages assessed by the Court, and

final judgment rendered, in favor of the - plaintiff, below, for
$10,975 00 damages, besides his costs, dc. .

None of the defendants appeared, in the Court below. The
summons was served only upon Rose and Elston.

BURNIAM & MARTIN,
<Attorneys for Plaintiffs in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D- 1862«

DANIEL T. ELSTON,

i )|
ORIN J. ROSE, et als., PIt'ffs in Error, &E’?’?'O?' 10 Cook

VS.
ROBERT DEWES, Def't in Error.

POINTS OF PLAINTIFFS IN ERROR.

I

The assessment of damages was erroneous, and the judgment
too large. The interest on the $10,000 from 14th July, 1857,
to 30th June, 1858, at ten per cent. per annum, was clearly less
than $962, whercas $975 was included, making $10,975, the
amount of the judgment rendered.

The case of Boyle vs. Carter, 24 Ill., 49-51, is directly in
point to show that this Court, for that error, will reverse the
judgment, with costs to plaintiffs in error. .
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The declaration did not show any existing right of action at
the time the suit was commenced, the note not having matured,

by the law merchant. The suit was commenced on the second
day of grace.

Three days of grace apply equally, according to the custom
of merchants, to bills of exchange and promissory notes, and
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the maker has till the close of reasonable business hours of the
third day of grace to pay. 3 Kent Com. 100.

This is the understanding of merchants, bankers, and the bar,
in the United States. The Supreme Court of Massachusetts, in
Wood vs. Corl, 4 Metcalf, 205, say: “We consider it well set-
tled, that by the general law merchant, which s part of the
common law, as prevailiing throughout the United States, three
days of grace are allowed on bills of exchange and promissory
notes,” unless by special contract or special custom, a different
rule prevails. In Illinois there had been no legislation upon
the question prior to 1861. The commercial custom has gener-
ally regarded days of grace as applicable to both bills and prom-
issory notes, and this Court have decided they are allowed on
bills.

And in 25 111. 333-6, where the question of days of grace up-
on promissory notes was suggested, this Court declined to dis-
cuss it, as the record did not present the question.

BURNHAM & MARTIN,
Atty's for Pt ffs in Error.
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