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SUPREME COURT OF ILLINOIS,

Third Division—April Term, 1359.

FRANCIS WARNER, plaintiff in error,
8. Lrror to LaSalle.
ROWLAND CARLTON, defendant in error.

ARGUMENT ON TIE PART OF THE PLAINTIFF IN ERROR,
' SUBMITTED BY STRAIN & BULL,

The principal point of this argument will be directed to the competency, (or
incompetency) of the witness, Rowland H. Carlton, produced and examined by
the defendant in error on the trial below ; and this may seem strange, as the
counsel for the defendant in error was stopped by this court on the argument
of that point, which would seem to indicate that this court regarded him as a
competent witness. But in view of the fuct that in almost every case of a con-
test in regard to the title to personal property, the vender is offered as a wit-
ness to sustain the sale: and whether the sale is fraudulent or not, the history
of the jurisprudence of the country shows that they usually try, by their tes-
timony, to sustain the sale.

This being the case, if che court can, in accordance with principle and au-
thority, exclude the vendor from the stand almost as much would be done for
the preveation of perjuries as was accomplished by the statute of frauds and
perjuries. '

In the fivst place, then, we will remark, that the luw is not settled in this
State as to the admissibility of the vendor as a witness to sustain the sale; and
this court is, therefore, free to pass upon the question.

Tn the case of Miller vs. Dobson, 1st Gil., 572, the objection to the compe-
tency of the vendor, was based upon the idea that he was rendered incompe-
tent by the spirit, if not the letter, of the Statute in relation to the trial of
the right of property, by which he was, in such cases, rendered incompetent;
and no question seems to have been made in that case as to his competency at
common law, or on principle; and indeed it was admitted by the counsel for
the plaintiff in error, that at common law he was competent. And this court,
after quoting the Statute in regard to the trial of the right of property, say—
«This language, it will be perceived, confines the operation of that rule of evi-
dence, settled by it to cases arising under the act to which it is an amendwment;
it cannot, therefore, be extended by construction to cases arising under any
other statute. If it would admit of such construetion, we would not hesilate
to extend it so as to make it reach this case.”
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So that case was one in which the court was called upon to decide not as to
the vendor’s competency at common law, that was admitted, but to exclude
him by a construction of the law in relation to the trial of the right of prop-
erty; and all the court say is, “We can't so construe that law, but would
gladly do so if we could.” And the witness was permitted to téstif’y, because
he was admitted by the opposite party to be competent at common law.

The court is, then, we apprehend, for the first time called upon to settle the
(uestion as to the competeucy of a vendor of personal property, with warranty,
in a replevin suit, brought by his vendee against tho sheriff, who seizes the
goods on execution against the vendor; and under the intimation of this court
in the case above quoted from, if the court can consistently exclude the vendor
they will do so.

We hold, then, that this is not a case of balanced interest on the part of the
witness. He is liable to the vendee, in case of failure of title, for the price
paid, the interest on the purchase money and the costs which may be adjudged
against the vendee in case of a failure of the title, when the vendor has notice
of the suit, But if the defendant in the replevin suit (the plaintiff in error)
fails, the responsibility of the vendor to him is not at all enhanced thereby,
but remains the same.

The case at bar is a case of a sale, by the witness, with express warranty ;
and the rule of exclusion for which we contend, has been held by, the Supreme
Court of New Hampshir, in the case of Kingsbury vs. Smith, 13 N, H., 109,
which was an action of trover for a colt. [ this case the court below admitted
the vendor as a competent witness for his vendee; but the court, upon a pretty
full review of the authorities, decide him to be incompetent, and they say —
“The principle deducible from the cases cited, would seem to be, that the
grantee, in an action upon a covenant of warranty, express as in a deed, or 1m-
plied as upon the sale of personal property, is entitled to recover as part of his
damages sustained by reason of the failure of the title conveyed, the reasona-
ble and necessary expenses incurred, in a proper course of legal proceedings,
for the ascertainment and protection of his rights under the purchase, as well
as a reasonable compensation for his trouble and expense to which he may have
been put in extinguishing a paramount title.””

In Armstrong vs. Perey, 5 Wendell, 535, it was decided that the measure of
damages, in an action brought for a breach of an implied warranty of title in
the sale of a horse, is the price paid and interest thercon, and the costs recov-
ered against purchaser or his vendee, in case of a suit by the owner and
notice to the vendor. The same doctrine is also substantially held in the
case of Blasdale vs. Babcock, 1st Johns., 517.

So, also, in the case of Whitney vs. Haywood, 6 Cush., 82, the court hold
that the vendor of personal property in possession, is not a competent witness
for the vendee, in an action against him, in which the title to the property is
in controversy.

So in 2nd Swan, (Tenn .) 810, the vendor of a slave, who sells with warranty
as to soundness as well as title, is not a competent witness for his vendee in a suit
involving the soundness of the slave. And in Edwards vs. Ballard, 14 B.
Monroe, 289, the same doctrine is held. The same doctrine is also substan_

tially held in the following cases: ¢

6 Cush., 82, 7 New Hamp., 521 -

T Taunt., 252. 1 Greenl. on Ev., § 390,
13 Johns, 225. 4 Cowan. 340.

6 Greenl., 416. 13 Conn., 54.

32 Maine, (2 Red.,) 87 or 230,
2 Swan, (Tenn.,) 310,
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

FRANCIS WARNER, Plaintiff in. error,
V8. Error to La Salle.
ROWLAND CARLTON, Defendant in error.

POINTS AND AUTHORITIES.

1st. The witness,- Rowland. H. Carlton, should have been excluded from the:

stand, for the reason that he was interested in the event of this suit, at least
to the amount of costs; and also was interested in the record in this suit, which.
would be proper evidence in a suit against him by his vendee for failure of title.

Kingsbury vs. Smith, 13 New Ham., 109.

T New Ham., 54.

1 Greenl., on Evidence, § 390, § 391, note 3, 8401, and § 402.

5 Wendell, 536. 7 Taunt., 252.

1 Johns., 517, 2 Greenl., 199.

18 do., 225. 14 East., 565.

16 do., 70. 4 Cowan, 340.

6 Greenl., 416. 13 Conn., 54.

32 Maine, (2 Red.) 87 or 230. 14 B. Monroe, 289.

2 Swan, (Tenn.) 310. 6 Cush., 82,

STRAIN & BULL, Att'ys for PUf.
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| SUPREME COURT OF ILLI NOIS,
.+ Third Division—April Term, 1839.

FRANCIS WARNER, Plaintiff in’ error,
8. Error to La Salle.
ROWLAND CARLTON, Defendant in error.

POINTS AND AUTHORITIES.

1st. The witness, Rowland H. Carlton, should have been excluded from the:
stand, for the reason_that he was interested in the event of this suit, at least
to the amount of costs; and also was interested in the record in this suit, which
would be proper evidence in a suit against him by his vendee for failure of title.

Kingsbury vs. Smith, 13 New Ham., 109.
T New Ham., 54.
1 Greenl., on Evidence, § 390, § 391, note 3, § 401, and § 402.
5 Wendell, 536. 7 Taunt., 252.
1 Johns., 517, 2 Greenl., 199.
18 do., 225. 14 East., 565.
16 do., T70. 4 Cowan, 340.
6 Greenl., 416. 13 Conn., 54.
32 Maine, (2 Red.) 87 or 230. 14 B. Monroe; 289.
2 Swan, (Tenn.) 310. 6 Cush., 82,

STRAIN & BULL, At'ys fcr PRf.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

FRANCIS WARNER, Plaintiff in_error,
8. Error to La Salle.
ROWLAND CARLTON, Defendant in error. ;

POINTS AND AUTHORITIES.

1st. The witness, Rowland H. Carlton, should have been excluded from the

stand, for the reason that he was interested in the event of this suit, at least
to the amount of costs; and also was interested in the record in this suit, which
would be proper evidence in a suit against him by his vendee for failure of title.

Kingsbury vs. Smith, 13 New Ham., 109.

7 New Ham., 54.

1 Greenl., on Evidence, § 390, § 391, note 3, § 401, and § 402.

5 Wendell, 536. 7 Taunt., 252. :

1 Johns., 517, 2 Greenl., 199.

18 do., 225. 14 East., 565.

16 do., T0. 4 Cowan, 340.

6 Greenl., 416. 13 Conn., 54.

32 Maine, (2 Red.) 87 or 230. 14 B. Monroe, 289.

2 Swan, (Tenn.) 310. 6 Cush., 82,

STRAIN & BULL, Att'ys for PUf.
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