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IN THE SUPREME COURT AT OTTAWA e APRIL TEB\] 1859

I()II\T CAMEROJ.\ APPFLLA\IT )
JOHN HA\TDYSIDL APPELLEE. f

ArprEAL FrROM PEORIA County CoURT,

ARGUMENT FOR APPELLANT.

This was an action of assumpsit, brought by John Handyside against John
Cameron, to recover the value of four yoke of oxen.

The evidence shows that Cameron, in the fall of 1858, sold a span of mules to
one John Sowards, upon the condition that John Sowards would give his note for
$260, and one for $60, with Jonathan Sowards, his father, for security; that John
Sowards did execute the noteé, and that his father agreed to go his son’s security
to Cameron; and that neither John Sowards or his father could write, and that
they authorized one George Schalenburger to sign their names for them, and that
he did so with their knowledge and consent. The evidence further shows that
Cameron traded the notes thus obtained to Handyside, together with a note on
Handyside and seven dollars in money, for the oxen, and that Handyside received
said notes and money in full for said oxen, and that at the time of the trade Came-
ron told Handyside how the notes were signed, and Handyside took them without
recourse, remarking at the time that he knew the Sowards well, and wanted no

information concerning them.

The evinence does not show that Ilandyside ever attempted in any way to col-
lect said notes from the Sowards; that he never at any time tendered back the
notes to Cameron, but he commenced suit against Cameron for the price of the
oxen, still having the notes in his possession, and which he still retains.

There can be no doubt as to the genuineness of the notes. The old man Jona-
than Sowards himself swears that he had agreed to go security for his son to
Cameron, and that he was in the room at the time the notes were signed, and
knew what they were doing; but that afterwards one of the mules died, and had
the mule lived Lie should never have said a word, and that he as it was was will-
ing that Cameron should be paid for the other mule,

If after the trade between Ilandyside and Cameron, Handyside found as he
supposed that the notes were not genuine, instead of commencing suit against
Cameron for the price of said oxen, he should have placed Cameron in the same
position he occupied before the trade. e should have given Lack to Cameron
all that he had received from him, or at least made a tender thereot. In the case
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of Hunt vs. Silk, 5 East. 449, it was holden, *“In order to sustain an action in this
form it is necessary that the parties should by the plaintiff’s reeovering the ver-
dict be placed in the same situation in which they originally were before the con-
tract was entered into.”

In this case the verdict has not left the parties in the original condition. Ilan-
dyside has a verdict and judgment against Cameron for the amount of the notes,
and Handyside still retains in his possession the notes given by the Sowards.

In 2nd Parsons on Contracts, page 191, the law is laid down to be that gene-
rally no contract can be rescinded by one of the parties, unless both can be re-
stored to the condition in which they were before the contract was made.”

Yet in this case, supposing that Handyside had a right to rescind the contract,
the question would then arise whether he had a right to sue for the value of the
cattle without first at least tendering back fhe consideration, whatever it was, to
Cameron.

And in the case of Norton vs. Young, 3 Greenleat, 30, it was holden, “Where
one party elects to rescind a contract for fraud, he must return the consideration
received before any right of action accrues, and it is not enough to notify the par-
ty defranding, and call upon him to come and receive the go.«ds.”

This seems to be the law, even when the party is guilty of frand; and there
seems to be no exception to the rule that the party rescinding must place the
other in his former position, unless rendered impossible by the acts of the party
who insists on the right. The parties must have been placed in their original con-
dition hefore even the right to sue could possibly have accrued to Handyside.

Therefore, it the Sowards’ notes were not gennine, and were in fact a forgery,
as regards the old man, and were entirely worthless, still ITandyside had no
right whatever to bring suit for the value of the oxen, because he never gave back
to Cameron the consideration which he had received, and did not even attempt
to place Cameron in his former position, and never did rescind the contract, un-
less the commencement of this suit was a rescision.

And upon the other hand, it the notes upon the Sowards were good and genu-
ine, then Iandyside could not rescind the contract in any manner, much less sue
for the value of the cattle, without returning or attempting to return the consider-
ation which he had received.

And even if the notes as regarded the old man were a forgery, (as they con-
tend) and therefore that the notes were worthless, and consequently that there
was no consideration to return, yet the name of the young man John Sowards

was not a forgery, but proven to have been genuine, and therefore there was a

T R R R R R R R R ORI =
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consideration to be returned. And Cameron had also given to Handyside a note
on himselt (Handyside) for $30, and seven dollars in money, and Handyside pre-
vious to commencing the suit never returned or offered to return any part of what
he had received.

The court also erred in giving the Ist instruction asked for by the plaintiff.

Notes certainly can be made by an agent so as to bind the principal even if the
fact that it was made by an agent does not appear upon the note; and yet the
court instructed the jury that in order for a note to be genuine the payor must
either make his mark, attested by a witness, or actually write his own name.

In this case the evidence shows that Jonathan Sowards could not write, and
according to this instruction it would have been impossible for Jonathan Sowards to
have made genuine a promissory note unless he actually put his mark to the note
and had the same attested by a witness. And it he authorized and requested his
name to be signed to the note in question, still that the note was entirely worth-
less, and no liability could thus be created.

The court also erred in refusing to give the instruction asked for by the de-
fepdant Cameron, because if' Jonathan Sowards had agreed to go security to
Cameron for his son, and when Schalenburger was called in to sign the names of
the old man and his son to the notes in question, and the old man was in the room,
knowing at the time what they were doing, and also knowing that he had agreed
to go security, or at least that that was the understanding of his son, and knowing
that his son was acting with and under that impression, and made no objection
to his name being signed to the notes, and then heard the notes read, and heard
his son remark that they were all right, the notes certainly were legally signed,
and any other holding would sanction a fraud upon Cameron.

Aud the instructions given on the part of the plaintiff, Handyside, were mani-

festly erroneous and calculated to and did mislead the jury.

And the fact that the court instrueted the jury that a party who could not write
could not make a legal and genuine note unless he actually made his mark and
had the same attested, really withdrew the notes in question from the considera-
tion of the jury, together with all the evidence tending to show that the old man
consented to having his name upon the notes, or the young man cither, as the evi-
dence was that neither of them could write, and that their names instead of marks
appeared upon the notes. And if the instructions given on the part of the plain-
tiff are law, they at least cannot claim the most distant relationship to anything

bearing the remotest resemblance to sense.

The court also refused to instruct the jury that a note would be legal and geu-
uine when the payor requested another person to sign his name tor him, and the
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person so requested having sigued the name of the payor, and the payor having
recoguized the same as his own act.

Argument, it seems, would be wholly out of place to refute a position so clearly
and palpably erroneous, for the reason that the maxim that “What one does by
another he does himself,” is as old as the law.

It is true that the court also instructed for the defendant, Cameron, that unless
the jury believed that the signing the nane of Jonathan Sowards was actually a

forgery, they should find for the defendant.

Yet by also giving an instruction that although the note was signed by the
consent of the old man, still it was not legal and genuine, the court rendered the
former instruction meaningless; and took from it what little effect it was calculated
to produce. And thus the instructions given by the court were not only errone-
ous, but contradictory, and not only caleulated to mislead the jury, but to befog

also.

e

Finally there is nothing in the case to show that Caméron acted in bad faith in
any particular ; but, on the contrary, that he acted in perfectly good faith inevery
particular. e gave a valuable consideration to the Sowards for the notes, and that
when he traded the notes to Handyside for the cattle, e told him every circum-
stance conneeted with the transaction, and told him how it happened that their
names instead of their marks appeared; and, also, that he knew nothing of their
solveney, and if he took the notes he must do so upon his own risk, and without

recourse.

The only reason that can possibly be assigned for the old man Sowards en-
deavoring to defeat the notes is that unfortunately one of the mules died.

And from all the cireumstances it seems clear the verdict of the jury is wrong,
and that substantiial justice has not been done.  And therefore the appellant asks
for a reversion of the judgment.

E. C. & R. G. INGERSOLL,
Attorneys for Appellant.
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JOHN CAMERON, Appellee,
ate.
JOHN HANDYSIDE, { Appellant.

ASSUMPSIT,

In the Supreme Court to be held at Ollawa, on the third Monday of Apri,
A. D. 1859.

e -

PANEESHINR, PASE AT M
This was an action of assumpsit brought by the plaintiff, John Handyside, to the

Page 1. March term of the Peoria County Court, A. D. 1858, against John Cameron, the defend-

1and2

ant, to recover the price of four yoke of work oxen, alleged to be the value of $400.

The declaration contained one special count, and usual common counts, The first count
states, i substance, that the defendant, on the 31st day of October, A. D. 1857, at Peoriu,
bought of the plaintiff four yoke of oxen, at one hundred dollars per yoke.

Nou action was taken in this case until the June term of said Court, A. D, 1858, at
which term the defendant, by Ingersoll Brothers, waived service of process, and entered
defendant’s appearance. \

Defendant plead general issue, upon which plaintiff took issue to the country.

‘The defendant also filed the following pleas upon which issue was duly joined by the
said plaintiff ’s Attorneys, Liudsay & Lander.

«And for a further plea in this behalf, he, the said defendant says actio non, becanse he
says that on, &c., at, &e., and before the commencement of this suit, he, the said delendant,
delivered to the said plaintiff, three notes. viz :—One note fov sixty-five dollars, bearing
date the 12th day of October, A. D. 1857, signed by John Sowards and Jonathan Sowards,
and one note for two hundred and sixty dollars, bearing date on the 12th day of October,
A.D. 1857, signed by John Sowards and Jonathan Sowards, and due on the 12th day of
Octoher, A. D. 1858 ; and one not¢ for twenty-six dollars and seventy cents, with six per
cent, intercst, amounting to thirty dollars, bearing date the 1st day of January, A. Dj
1854, and duc the 1st day of June A. D. 1854, and signed by the said plaintiff. And also
the sum of $500 in money to the said plaintiff, in full discharge and satisfaction of the said
undertakings and promisesin suid declaration mentioned; and the said notes and money of
defendant were then and there aforesaid received by the said plaintiff in full discharge and
satisfaction of the said promises and undertakings in the said declaration mentioned.
And this the said detendant is ready to verify. Wherefore, &c.

Traverse and issue. INGERSOLL BROS,, for the Deft.

LINDSAY & LANDER, for Phintiff.””

¢And for a further plea in this behalf the said defendant says actio non, because he says,
That at, &ec., on, &c., aforesaid, and before the commencement of this suit, he fully paid and
satisfied the said plaintiff for the price of the said oxen in the said declaration mentioned
by delivering to the said plaintiff three certain notes, viz:—One note signed by John
Sowards and Jonathan Sowards for the sum of $65, dated the 12th duy of October, A. D.
1857, and duc onc year after date. And onesigned by John and Jonathan Sowards bearing
date the 12th day of October, A. D. 1857, for the sum of $260, and due one yecar after date.
And one for$26,7C, signed by the said plaintiff, and due on the 1st day of June, A.D. 1854,
amounting with the interest to $30, together with five hundred dollars in sundry notes, &s.,
and the same were then and there received in full payment and satisfaction of the promises and
undertakings in said declaration mentioned. And this he is ready to verify.

Traverse and issue. Wherefore, &ec. INGERSOLL BROS., for Deft. .

LINDSAY & LANDER, for PI'ff. =

And no [urther action was taken in said cause until the August term of said Court A,
D. 1858.

At the August term, A. D. 1858, of said Court, a triai of said cause was had by a jury,
and verdict rendered against the defendant for the sum of two hundred and fifty dullars.
From which this appeal is taken. '

Upon the trial of the said cause, tho said defendant, John Cameron, filed his bill of
exceptions, in substance as follows : -
¢ “Be it remembered that on the trial of the said cause, before Wellington Loucks and a

jury, at the August term of the Peorin County Court, A. D. 1858,

The plaintiff introduced Charles D. Eaton, who testified thatin the month of December,
A. p. 1857, tho plaintiff sold to defendant four yoke of work oxen, and that he saw defend-
ant take away said oxen, and that he did not know what defendant agreed to give for gaid
cattle ; but that they were worth about one hundred dollars per yoke.

And the plaintiff then rested.

Whereupon the defendant introduced one Whlliam Cameron, as a witness, who testified
that he was present when the defendant purchased said oxen from plaintiff. That the de-
fendant bought four yoke of cattle from plaintiff, and gave plaintiff twonotes on John and
Jonathan Sowards, one for $65, the other for $260, both bearing date 12th October, 1857
due one year after date; and one note on the plaintiff for $26, amounting, interest and all, to
$30, which, together with seven dollars in money, the plaintiff then aund there reciveed in

6 Sull for all of said oxen. And that the plaintiff did take said notes without recourse on said
cefendant.

3
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c
That said plaintiff at that time asked said defendant how it was that both the names o
8 John and Jonathan Sowards, were in the same handwriting, and defendant told the pl‘ulullff
that John Sowards, who is the son of Jonathan Sowards, told his brother-in-law, George
Sehalenberger to sign his name and also the old man’s, Jonathan Sowa rds, and that Jpnnthun
Sowards was in the room at the time, and that the said Schalenberger handed said nott]::s
after he had signed them according to request, to John Sowards, and that John Sowards
read the notes aloud, and said that they were all right, and that the old man, Jonatban
Sowards, was presont. :
Plaintiff said that he did not care whether defendant guaranteed the payment of said
, notes or not, but said that he wanted to trade the notes off to Mr. Merwin, whom he owed, and
) that he did not care whether they were worth anything or not, That he wanted to get out
J . of Merwin’s clutehes, and that was all he eared for. .
) That £aid plaintift also said that he kuew all abont the Sowards. That he wanted 1o in-
: “formation from the defendant with regard to their responsibility. That he, the plaintiff,
lived near the Sowards, and knew all about them, and just what they were worth.
! Cameron, the witness, further testified that the yokes and chains on the oxen were inclu-
ded in the bargain, aud that the oxen were worth about $G0 or $65 per yoke.

On the part of the defendant, Sandford Moon testified that he was acquainted with the
parties to the suit, and that in  January, 1853, the defendant requested him to pay the
p'aintiff seven dollars, and that he did so, and at that time the plaintiff said o the defen-
dant that that made the oxen trade all right and square.

George Schalenberger, testified that he was acquainted with all the partics. That he was
! 5 the son-in-law of the snid Jonathan Sowards, whose name appeared upon the said notes,

and that he was at the house of his father-in-law sometime in October, A. . 1857, and that
the defendant came there with two notes, the same deseribed by William Cameron. and that
g the consideration of the srid notes was a span of mules. And that John Sowards and
John Cameron, the defendant, were talking the matter over, in the house. That John Sowards
xaid to witness, to evne in,that he wanted him to write for them, and that said John Sowards
handed witness the notes, and told him to write his, John Yowards’ name, and that of his
father, Jonathan Sowards, to the notes. And afterwards witness read them alond, and
John Sowards said they were all right; aund that Jopathan Sowards was present; and wit-
! ness supposed that Jonathan Sewards heard them and knew all about the transaction.
| John Sowards said that they were all right, and handed them to the said defendant, and
P that Schalenberger supposes that Jonathan Sowards knew all about it, and heard all that
| - , Was going on, because he sat where he could have heard; but that he did net know jositive-
| “ly that the said Jonathan Sowards heard all, but thought likely he did, and that the old
wan was rather hard of hearing.

George Hall, on the part ot the defendant, testified, that he was present when the plain-
{iff went to subpeena the said Jonathan Sowards as a witness in this cise.  That it was
about the first of March, A. . 1858. And that said plaintiff asked Jonathan Sowards
what he would swear about signing the notes"they gave to John Cameron, and that Jonu-
than Sowards replied, that he did not write his name himself, because he could not write ;
but that he was present at the time the notes were signed, and that. he made no objection,
And that before his son, John Sowards, bought the mules trom said defendant, he had
agreed to go security to Cameron for his son. The defendant then rested.

’ Jonathau Sowards, on the part of the said plaintiff, then testified,

‘ "That he never sigeed the said notes, nor authorized any onc to sign them for him.

| Upon cross-cxamination, the said Soward stated,

| That a few days before the execution of said notes, John Sowards, his son, asked him
1

©

if he wonld go his security to Cameron for a spau of mules, and that he replied that he
reckoned that he would, and that afterwards his son brouglt home a span of mules that he
purchased of the defendant, and that on the next morning the defendant came over to his
J house, as he supposed, to get the notes signed. That he was in tiie room, when he supposed
they were signed, and that he supposed that he knew what they were doing, but that he was
notcongulted, and kad he been asked at that time he wouid have gone his son’s sccurity,
and thatat that time he made no ebjection, whatever; but that afterwards one of the
mules that his son got of the defendunt died, and that he believes that the mule had the
glanders, at the time  his son got him of Cameron ; and that had the mule been sound, he
would pay the notes, and was perfectly willing that the defendant should be paid for (he
1 good one ; und that he would not have said a word had not one of the mules died.

This is all the evidence introduced by the plaintiff and defendant in this case.

The Court then gave the following instructions on behalf of the plaintiff.

Ist. That if the defendant gave the plaintiff notes on John and Jonatlan Sowards, in
payment for the cattle, and that plaintiff took the notes on the faith and belief that said
notes were genuine, then if they believed from the evidence that Jonathan Sowards never
signed his name to the said notes, nor directed Schalenberger to sign them for him, then

|
| : 10
|

| 12 such are and were not genuine, and the taking of said notes was no payment of said cattle.
i To the giving of which instruction, the defendant then and there excepted.

"To which said instruction and the giving thereof, the said defendant then and therc ex-
cepted and objected.
And the said defendant asked the Court to give on his behalf, the followinglinstructions,

the said defendant then and there excepted. ‘ -
The defendant also asked the following instructions to the jury.
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3d. The Court further instructs the jury that if they believe from the evidcuce, that
said Jonathan Sowards had consented to go security for his son, and that at the time the
notes were signed he stood by and made no objection to having his name to said notes, ard
in fact, was willing his name should be put on said notes, and consented that his name
sl.mulg be signed to them, then the Court instructs the jury that the notes were properly
signed.

Which said instruction the Court then and there refused to give, to which said holding
and refusal of the said Court, the said defendant then and there excepted.

The defendant also asked the Court to give the following instruction, to wit :

4th. The Court instructs the jury that if they believe from the evidence that Jonathan
Sowards authorized or gave his consent to John Sowards to place his, (Jonathan Sowards’)
name upon the notes given by the Sowards to Cameron for the mules, and that John Sow-
ards did so, or had it done, in accordance with such permission, thenit wasa legal transac-
tion, and binding upon Sowards. ~

Which said instruction the Court then and there refused to give. To which holding and
refusal, the said defendant then and there excepted.

2 On the part of the defendant, the Court gave the following instructions:

oth, The Court instructs the jury that unless they believe that the name of Jonathan

Sowards is actually a forgery, the notes are good against the maker,

12 Gth. The Court instructs the jury, that if they believe that the defendant bought the oxen
in question, from Handyside, the plaintiff, and that tte defendant paid Handyside two
legal and genuine notes on the Sowards, amounting to $325, and a notc on said Handyside
for about $30, and szven dollars in money, and that was all the said defendant was to pay
the said Handyside for said oxen, then the jury should find for the defendznt.

13 These are sl the instructions given, refused, or asked on the part of both the defendant

and plaintiff.

The jury returned into court, the fullowing verdict, to-wit:
“We, the jury, find forthe plaintiff, and assess the damages at Two Hundred and Fiity

Dollars, $250.” ' [Signed by the Jury]

13 Whercupon the defendant then and there moved the court for a new triul of said cause,
after verdict and before judgement, for the following reasons, to~wit :

13 lst. The verdict of the jury, is contrary to luw.

2d. The verdict of the jury is against the evidence.

3d. The verdict of the jury is against the law and evidence.

4th. The Court gave improper instructions on behalf of the plaiutiff, which were caleu-
lated to mislead, and did mislead the jury.

5th. The Court gave instructions on behalf of said plaintiff, which were contrary to the
law of eaid case. k

Gth. The Court refused to give proper instructions on behalf of suid defendant.

13 Which said motion was by the Court overruled, and the said Court refused to grant a new
trail in said cause, and caused judgement to be entered in accordance with the said verdict.

To which, (and all of which,) and the refusal to grant a new trial, and the overruling of
said motion by said Court, the said defendant then and there objected and excepted.

This contains all the evidence in said cause, either upon the part of the plaintiff or de-
fendant, and all instructions asked, given and refused, and all the exceptions made and
taken in snid case.

And the said defendant asked the court to sign and seal this bill of exceptions, which is
doue, &e. [~igned,] WELLINGTON LOUCKS, [r. s.]

County Judge.

1t Afterwards, on the 25th day of August, A. p. 1838, the said defendant, with William
Cameron as security, filed his appeal bond in this cause in acecordance with the order of the
Court, and according to law, which said bond wus then and there duly signed and scaled,
and approved by the Court, and which said bond is set out in full in the transeript of the
record of this cause.
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JOHN HANDYSIDEQ State of Illinois, Supreme Court,
8. THIRD GRAND DIVISION,
JOHN CAMERON. S APRIL TERDM, A. D. 1859.

And now comes the said appellant, John Cameron, by Ingersoll Brothers. his Atto rncys,
aud says, that in the records and proceedings of said County Court, there is manifest and
maaoifold error.  And assigns for error,

1st. Said Court erred in giving the first instruction asked by plaintiff.

2d. Said Court erred in giviog the second instruction asked for by the plaintiff.

3d. Said Court erred in refusing the Ist, 2d, 3d and 4th instructions asked for by the
defendant, and erred in the refusal of each.

4th. The Court erred by giving improper instructions on behalf of the plaintiff which
were calculated to mialead, and did mislead the jury.

5th. The Court erred by refusing to give proper instructions on behalf of the said
defendant.

Gth. Said Court erred by giving instructions on behalf of said plaintiff which were con~

trary to the law of said cause. .
Tth., The verdict of the jury is against the evidence.
8th. The verdict of the jury is against the law.
9th. The verdict of the jury is against law and evidence.
10th. There is no law or evidence in snid cause to support the verdict of the jury.
11th. The said Court erred in not granting the defendant a new trial,

12th. The said Court erred in not granting, and by overruling the motion of defendant

for & mew trial, for the reasons stated in said motion. 3
13th. The Court erred in rendering judgment upon said verdiet.

SR —

Wherefore, for the crrors aforesaid, the §nid John Cameron prays that the said jude-
ment of the said Court may be reversed, set aside, and for naught had, held and esteemed.

INGERSOLL BROTHERS, For Appellant,
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