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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,

APRIL TERM THBEREOF, A. D. 1862.

G. BYRON DOUD

vs. Appeal from Henry.
JOHN H. HINER et al.

POINTS AND AUTHORITIES FOR APPELLANT.

I. T Justice did not endorse on the back of the summons
the amount claimed as required by the 29th Sec. Chap. Justices
and Constables, Rev. Laws of 1845, p. 319.

Having omitted to do this, the plaintiff could not recover
more than nominal damages, and the verdict and judgment for

$45 were erroneous.
Badgley vs. Heald, 4 Gil. 65.
Dowling ws. Stewart, 3 Scam. 195.

II. The main point in this case relied on to reverse the judg-
ment is, that the contract sued, if one was made by the appel-
lant, is a nudum pactum.

If there was any consideration for a promise of appellant to
pay $45 to appellee, it is to be found in one or all of three,
namely :

1st. The valid sale of 30 acres of growing wheat.

2d. The vacation of the land by appellees at the request of
appellant, so as to avoid inconvenience and trouble to appellant.

3d. The surrender of the land in obedience to the command
of the sheriff cxecuting a writ of possession.
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1 As to the first there was no consideration, because the ap-
pellees did not own the wheat or any interest therein. They
did not.occupy under any claim of title nor as tenants, but were
trespassers; sowed the wheat at their own risk, with notice
that they would be ousted by a writ of possession, and were at-
tempting to hold the land without compensation against the
owner. Under these circumstances the appellees had no owner-
ship or interest to sell.

Simpkins vs. Rogers, 15 I11. 397.
Crotty ws. Collins, 13 TIL 5617.

Even if the plaintiffs had been tenants under one of the de-
fendants in the foreclosure suit, they had no title to the wheat
sown before ousted by the writ of possession.

Sallade ws. James, 6 Bar. 144.
Tarrant vs. Thompson, 5 Bam. & A. 826.

There was an implied warranty of title, which failed, and
therefore the purchase money could not be collected ; if volun-
tarily paid it could be recovered back.

Defreeze vs. Trumper, 1 J. R. 274.

9. The 2d instruction, given for plaintiffs below, submitted to
the jury the proposition that *If the defendant, in order fo
avoid 1nconvenience and trouble to himself, and to induce the
plaintiffs to leave that night, promised the plaintifls,” &e., they
would find for plaintiffs.

The proposition is admitted to be good law, but the Record
may be searched, and there is not a particle of evidence show-
ing or tending to show that the leaving of the plaintiffs that
night would be the slightest accommodation to the defendant.
On the contrary, Busk swears that defendant said ‘‘he had no
authority to buy the wheat for Goudy, but he thought they
ought to have pay for the wheat, and defendant would buy it on
his own responsibility.” (Record 9, Abs't 3.) Henney swears
that Hiner objected to leaving that night, because his child was
sick, and that the condition was that he should deliver possession
peaceably that night, but there is no intimation that defendant
would be benefitted thereby. The implication is that resistance
was expected. Hill swears there was a proposition made, but
not accepted. Therefore there is no evidence to show that any
such motive or consideration existed.
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3. The other fact presented as a consideration is whether a
promise made to the plaintiffs to induce them to obey the com-
mand of the law, made through the writ of possession, being
executed by the sheriff, wasa valid consideration. The execu-
tion of the writ was not waived, it was executed. The plain-
tiffs did not leave voluntarily. The sheriff carried out the child,
and, with his assistants, the effects. And it was only after the
dispossession commenced that plaintiffs even assisted to preserve
their own property in the removal. The writ was not resisted
by force, but it had to be executed fully and so returned.

A promise to pay money, if the person will yield obedience
to the law, as he is already bound to do, is a nudum pactum.

In the previous propositions it is assumed that a promise was
proven, and the testimony of Bush, who is the only witness
making out a promise, to be true. But there is enough in the
Record to discredit his evidence, and a consideration of all the
evidence, including the claim of plaintiffs afterwards made for
payment, shows that there was some proposition to pay for the
wheat by the defendant as an agent, and he, expressly stating
that he had no authority, proposed to pay if the money was
furnished by his principal.

This was, however, a question of fact to be determined by
the jury.

III. From these promises the appellant insists that the Circuit
Court erred.

1. In refusing a new trial. The verdict was against the evi-
dence, and also against the 2d, 3d, and 6th instructions given
for the defendant.

2. In giving the Ist instruction for the plaintiffs. That in-
struction is not the law. Sallade vs. James, 6 Barr. 144. But
if it amnounces a correct proposition, it presents to the jury a
question as to whether the plaintifls entered and occupied the
land in good faith and under color of title, and another party
acquired the right to the possession after the wheat was sown.
There was no pretence of an entry and occupation under color
of title in good faith, and such a statement would only mislead
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the jury. And it depends entirely on how the right to the pos.
sion accrued as to whether the plaintiffs could pass title to the
sown wheat.

3. In giving the 2d instruction for plaintiffs. That instruction
assumes there was evidence tending to prove certain facts speci-
fied therein, while there was no such evidence, and therefore
mislead the jury.

4. In refusing the 9th instruction asked for defendant. The
instruction unquestionably is the law.
W. C. GOUDY,
Lor Appellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL, TERM THEREOF, .A. D. 1862.

G. BYRON DOUD

vS. Appeal from Henry.
JOHN H. HINER et al.

POINTS AND AUTHORITIES FOR APPELLANT.

L. Tar Justice did not endorse on the back of the summons
the amount claimed as required by the 29th Sec. Chap. Justices
and Constables, Rev. Laws of 1845, p. 319.

Having omitted to do this, the plaintiff could not recover
more than nominal damages, and the verdict and judgment for
$45 were erroneous.

Badgley vs. Heald, 4 Gil. 65.
Dowling vs. Stewart, 3 Scam. 195.

II. The main point in this case relied on to reversé the judg-
ment is, that the contract sued, if one was made by the appel-
lant, is a nudum pactum.

If there was any consideration for a promise of appellant to
pay $45 to appellee, it is to be found in one or all of three,
namely :

Ist. The valid sale of 30 acres of growing wheat.

2d. The vacation of the land by appellees at the request of
appellant, so as to avoid inconvenience and trouble to appellant.

3d. The surrender of the land in obedience to the command
of the sheriff cxecuting a writ of possession.



2

1 As to the first there was no consideration, because the ap-
pellees did not own the wheat or any interest therein. They
did not occupy under any claim of title nor as tenants, but were
trespassers; sowed the wheat at their own risk, with notice
that they would be ousted by a writ of possession, and were at-
tempting to hold the land without compensation against the
owner. Under these circumstances the appellees had no owner-
ship or interest to sell.

Simpkins »s. Rogers, 15 TlI1. 397.
Crotty vs. Collins, 13 TiL. 567.

Even if the plaintiffs had been tenants under one of the de-
fendants in the foreclosure suit, they had no title to the wheat
sown before ousted by the writ of possession.

Sallade vs. James, 6 Bar. 144.
Farrant vs. Thompson, 5 Bam. & A. 826.

There was an implied warranty of title, which failed, and
therefore the purchase money could not be collected ; if volun-
tarily paid it could be recovered back.

Defreeze vs. Trumper, 1 J. R. 274.

9. The 2d instruction, given for plaintiffs below, submitted to
the jury the proposition that * If the defendant, in order to
avoid mconvenience and trouble to himself, and to induce the
plaintiffs to leave that night, promised the plaintifls,” &c., they
would find for plaintiffs.

The proposition is admitted to be good law, but the Record
may be searched, and there is not a particle of evidence show-
ing or tending to show that the leaving of the plaintiffs that
night would be the slightest accommodation to the defendant.
On the contrary, Bush swears that defendant said *‘he had no
authority to buy the wheat for Goudy, but he thought they
ought to have pay for the wheat, and defendant would buy it on
his own responsibility.” (Record 9, Abs't 3.) Henney swears
that Hiner objected to leaving that night, because his child was
sick, and that the condition was that he should deliver possession
peaceably that night, but there is no intimation that defendant
would be benefitted thereby. The implication is that resistance
was expected. Hill swears there was a proposition made, but
not accepted. Therefore there is no evidence to show that any
such motive or consideration existed.
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3. The other fact presented as a consideration is whether a
promise made to the plaintiffs to induce them to obey the com-
mand of the law, made through the writ of possession, being
executed by the sheriff, wasa valid consideration. The execu-
tion of the writ was not waived, it was executed. The plain-
tiffs did not leave voluntarily. The sheriff carried out the child,
and, with his assistants, the effects. And it was only after the
dispossession commenced that plaintiffs even assisted to preserve
their own property in the removal. The writ was not resisted
by force, but it had to be executed fully and so returned.

A promise to pay money, if the person will yield obedience
to the law, as he is already bound to do, is a nudum pactum.

In the previous propositions it is assumed that a promise was
proven, and the testimony of Bush, who is the only witness
making out a promise, to be true. But there is enough in the
Record to discredit his evidence, and a consideration of all the
evidence, including the claim of plaintiffs afterwards made for
payment, shows that there was some proposition to pay for the
wheat by the defendant as an agent, and he, expressly stating
that he had no authority, proposed to pay if the money was
furnished by his principal.

This was, however, a question of fact to be determined by
the jury.

I1I. From these promises the appellant insists that the Circuit
Court erred.

1. In refusing a new trial. The verdict was against the evi-
dence, and also against the 2d, 3d, and 6th instructions given
for the defendant.

2. In giving the 1st instruction for the plaintiffs. That in-
struction is not the law. Sallade ws. James, 6 Barr. 144. But
if it announces a correct proposition, it presents to the jury a
question as to whether the plaintiffs entered and occupied the
land in good faith and under color of title, and another party
acquired the right to the possession after the wheat was sown.
There was no pretence of an entry and occupation under color
of title in good faith, and such a statement would only mislead
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the jury. And it depends entirely on how the right to the pos:
sion accrued as to whether the plaintiffs could pass title to the
sown wheat.

3. In giving the 2d instruction for plaintiffs. That instruction
assumes there was evidence tending to prove certain facts speci-
fied therein, while there was no such evidence, and therefore
mislead the jury.

4. In refusing the 9th instruction asked for defendant. The
instruction unquestionably is the law.
W. C. GOUDY,
Lor Appellant,
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. STATE OF ILLINOIS.

THIRD GRAND DIVISION.

G. BYRON DOWD, ;
vs. Appeal From Henry.
JOHN H. HINER et al. } peal 7 i

Supreme Court, April Term, 1862,

ABSTRACT.

This suit was commenced by the appellees against the appellant be-
fore a Justice of the Peace, who issued a summons in the usual form,
upon which there appears the following endorsement: ¢Personally
served the within by reading the same to the within named defendant,
this 8d day of August,1861. Tees45cts. N. Franssure, Constable.”

A judgment was rendered against the defendant for $45 and costs,
taxed at $6.92, from which an appeal was taken to the Circuit Court.

The cause was tried before a jury in the Circuit Court at the March
term, 1862, and a judgment rendered for the plaintiffs below for $45 and
costs, from which an appeal was taken to this court.

On the trial, the plaintiffs below proved by Adam K. Henney, that
he had a writ of possession ‘in his hands, as sheriff of Henry county,
dated March 21, 1861, issued from the Circuit Court, in a foreclosure
case, to put the complainant, Wm. C. Goudy, in possession of the S. E.
14, T.14 N,, 4 E., and on the last of March or first of April, 1861, he went
to the land to execute the writ; the land was occupied by the plaintifts ;
the defendant was there as the agent of the complainant, to receive the
possession ; it was after dark. The witness then stated: I desired
them to leave possession immediately, which they were somewhat re-
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luctant in doing. They were to have $45 for the wheat sowed ; it had
recently been put in the ground. I understood that Dowd was to pay
them that. T understood there was about thirty acres of wheat which
had been sowed ; don’t know whether it was growing or not. I under-
stood then from the parties, that it was Hiner’s wheat. I think there
was no definite time set in which defendant was to pay for the wheat ;
was to pay for it soon.”

On cross-examination the witness stated, that there was somcthing
said about plaintiffs’ leaving that night; the condition was that the
Plaintiffs should deliver possession peaceably that night. Hiner objected
to leaving the premises that night, because his child was sick; the wit-
ness told him he could go out that evening without injuring the child’s
health. The writ was served by the witness that night, and he made
the following return: “Served the within writ by dispossessing one
John Hiner, family and effects, and giving full and peaceable possession
of the premices to one Dowd, representative of William Goudy, this 3d
day of April, 1861.” The witness carried out the child, and they, wit-
ness, deputy sherift Bush, plaintiff and defendant, took hold and carried
out the effects. They would notleave until the possession was delivered
up. Defendant said he had no authority from Goudy to buy the wheat.

The plaintiffs then proved by IFrank J. Bush: ¢That plaintiffs
asked defendant what he would pay for the wheat they had sown ; de-
fendant told them he had no authority to buy the wheat for Goudy, but
he thought they ought to have pay for the wheat, and defendant would
buy it on his own responsibility ; they referred to thirty acres of wheat
sown on the land. Defendant asked plaintifts what they would take for
the wheat ; plaintiffs replied $50; defendant offered $40; they finally
split the difference, and agreed upon $45 for the wheat.” The defen-
dant was to pay it within ten days.

On cross-examination the witness stated, that he acted as an attor-
ney for plaintifts below, and was deputy sheriff, but had no interest in
the event of the suit. At the time of the contract, defendant said he
expected to get the money of Goudy; defendant said he was Goudy’s
agent in taking possession of the farm, but he bought the wheat on his
own responsibility. Defendant said he thought he would be safe in
making the contract, and that he thought Goudy would advance the
money.”

The plaintiffs then proved that they owned the seed wheat before it
was put in the ground, in partnership, and that they sowed it on the
land ; that they entered on the land after January, 1861.
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The plaintiffs then rested.

The defendant then proved, that Wim. C. Goudy was the owner of
the land on which the wheat in controversy was sown; that he acquired
the title by a proceeding to foreclose a mortgage, in which the decree
was rendered by the Circuit Court of Henry county, in October, 1859 ;
the sale was made December 8, 1859, and the deed was made March 21,
1861. It was further proved, that the premises was rented by one of
the defendants in the foreclosure suit, after the sale, to one Woods, until
the period of redemption would expire; that the defendant in this suit,
Hiner, entered into pcssession about the time Woods’ term expired by
collusion with Woods, with a knowledge of the facts, and for the pur-
pose of using the premises without paying any compensation, under
the impression that there would be litigation about the title between
Goudy and some adverse claim, and that meanwhile he could occupy,
without paying rent’or being liable to any onc. Hiner had notice be-
fore he put in any wheat, that he would be turned out by a writ of pos-
session, and was oftered by Goudy §25 to leave without causing him the
expense of a writ; but he demanded $150, and said he could get one or
two crops off before he could be got off and while the matter was in law.
He put in the wheat at his own risk, and entered as a mere trespasser,
without any right, and did not claim any.

It was farther proved, that after the plaintift was ousted, he applied
to and claimed payment from Goudy for the wheat, on the preinise made
by defendant. It was also proved that the defendant had no authority
from Goudy to buy the wheat, and that Iie had a special authority only
to receive the possession.

The defendant then read the deposition of Melone Hill, who testi-
fied that he was present when the plaintiffs were ousted from the land,
and that plaintiffs claimed to have sowed twenty-five acres of the land
in wheat, and offered to take $40 for it. ¢ The defendant told plaintifts
that he had no anthority to buy the wheat, as he was only acting as
agent for Win. C. Goudy; but defendant told plaintiffs if they would
give peaceable possession of said land that night, he would agree to pay
them forty dollars for the wheat, and send immediately to said Goudy
for the money. The plaintifts refused to accept the offer.” ¢The de-
fendant did not agree to pay plaintiffs anything for said wheat, but
offered to agree 1o pay them $40 for said wheat it the plaintiffs would
give peaceable possession of said land that night, which.plaintiffs re-
fused.” That was the only promise, offer, or agreement. The plaintiffs
did not go off peaceably, but were removed by the deputy sheriff, assis-
ted by the witness and defendant. The witness was present at a con-
versation between plaintiffs and defendant a few days before the suit




was commenced ; “plaintiffs did not claim pay from defendant, bat did
claim pay from Goudy, and wanted defendant to give them said Gondy’s
note for the amount, and the defendant told them he had no authority
so to do.”

Isaac Wright was called for defendant,and testified, that he occu-
pied the land after plaintiffs were ousted, as the tenant of Goudy ; that
he harvested the wheat sown by plaintiffs, and delivered one-third of it
to Goudy, as rent; that defendant received no part of it, ard had no
benefit therefrom. Defendant spoke to witness about letting plaintiff,
Hiner, come on the land to cut the wheat, but the witness refused to let
him do so. The witness also stated, that plaintiffs did not claim the
land ; that in March, he said something about Bigelow having a better
title than Goudy, and could get a crop or two off of it while they were
lawing about it.

This was all the evidence.

The Court then gave for plaintiffs below the following instructions,
to wit:

“1. If the plaintiffs went into and occupicd the possession of the
premises in good faith and under color of title, and sowed the wheat
thereon, and another party afterwards acquired the right to such posses-
sion, the plaintifls, on surrendering their possession, had a right to sell
their interest in the wheat sown by them, and a promise to plaintiffs by
a person buying the same, is upon a valid consideration.”

9. 1If the jury believe, from the evidence, that the defendant
went to the premises occupied by the plaintiffs, and in which the wheat
was growing, in company with the sheriff, to serve a writ of possession
on the plaintiffs, or either of them, and that they arrived there in-the
night time, and that the plaintift’s, Hiner’s, child was sick, and that
plaintiffs did not wish to leave that night, but that the defendant, Dowd,
in order to avoid inconvenience and trouble to himself, and to induce
the plaintiffs to leave the premises that night, promised the plaintiffs, if
they would voluntarily leave the premises that night, that he would pay
them §45 for their claim to the'wheat, or crops grown upon the premises,
such a promise, if proved to have been made by defendant to plaintifts,
and accepted by and complied with on their part, is valid in law, and
the plaintiffs are entitled to recover.”

“8. If the jury believe fromn the cvidence, that the plaintiffs at
any time before the commencement of this suit, owned about thirty
acres of growing wheat, and that they sold the same to the defendant,
and that the defendant agreed with the plaintiffs to pay them $45 for



the same, they will find for the plaintiffs, unless the jury further believe,
from the evidence, that thc defendant has paid for, or in some way
satisfied the plaintiffs for said wheat.”

To the giving of which instructions the defendant excepted.

The defendant then asked the Court to give the jury, among others,
the following instructions, which were given :

“92. If the jury believe, from the evidence, that the promise of
defendant to plaintiff (if any be found) was made solely for the wheat
growing on the land, from which the plaintiff, Hiner, was ousted, and
did not belong to him, or to him and Norton; and that the defendant
never received the wheat, or any benefit therefrom; and that the said
Hiner was ousted by virtue of the writ in the hands of the sheriff, or
deputy sheriff) then the jury will find that there was no consideration
for the promise of the defendant to pay for such wheat.”

“3. Although the jury should believe, from the evidence, that the
defendant promised to pay for the wheat growing upon the land from
which the plaintiff, Hiner, was ousted ; yet, unless the jury also find
that there was a consideration for such promise, they will find for the
defendant.”

“6. Ifthe jury believe, from the evidence, that the plaintiffs entered
into possession of the premises from which the sheriff cjected them
without right or title derived from the owner of the land, and without
claim or color of. title, and for the purpose of keeping the trne owner
out of possession, they are instructed that the law makes them tres-
passers, and that they cannot recover for any labor expended on said
premises or crops put into the ground on said premises while trespassing
upon the same.”

The defendant also asked the Court to give the following instruc-
tion to the jury:

“9. If the jury believe, from the evidence, that the sherift did, on
the 3d day of April, A. D. 1861, oust said plaintiffs of the possession
of said premises by virtue of a writ of possession in his hands, com-
manding him to deliver possession of said prewmises to one W. C. Goudy,
and that he delivered up possession of said premises to said defendant
as the agent of said Goudy, they will find for the defendant, although
they should further find that the defendant promised to pay the plain-
tiffs $45, to deliver up possession of said premises peaceably.”
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Which instruction 9 the Court refused to give to the jury, to which
refusal the defendant excepted.

The jury found a verdict for the plaintiff.

The defendant moved for a new trial and in arrest of judgment,
but the Court overruled the motion, to which ruling the defendant
excepted.

The defendant below brings the case to this Court by appeal, and
now assigns the following errors.

1. The Circuit Court erred in giving the instructions of the plain- -
tifts below, and refusing the 9th instruction, prayed by defendant below.

2. The Circuit Court erred in refusing a new trial.

3. The Circuit Court erred in rendering judgment against the
defendant below, on the verdict for the sum of $45 and costs.

W. C. GOUDY,
For Appellant.
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~~STATE OF ILLINOIS.

THIRD GRAND DIVISION,

G. BYRON DOWD,

vs. Appeal from Henry.
JOHN H. HINER et al.} ppoat f 4

Supreme Court, April Term, 1862.

ABSTRACT.

This suit was commenced by the appellees against the appellant be-
fore a Justice of the Peace, who issued a summons in the usual form,
upon which there appears the following endorsement: ‘Personally
served the within by reading the same to the within named defendant,
this 8d day of August;1861. Tees45cts. N. Franssure, Constable.”

A judgment was rendered against the defendant for $45 and costs,
taxed at $6.92, from which an appeal was taken to the Circuit Court.

The cause was tried before a jury in the Circuit Court at thé March
term, 1862, and a judgment rendered for the plaintiffs below for $45 and
costs, from which an appeal was taken to this court.

On the trial, the plaintiffs below proved by Adam K. Henney, that
he had a writ of possession in his hands, as sheriff of enry county,
dated March 21, 1861, issued from the Circuit Court, in a foreclosure
case, to put the complainant, Wm. C. Goudy, in possession of the S. E.
14, T.14 N., 4 E., and on the last of March or first of April, 1861, he went
to the land to exccute the writ; the land was occupied by the plaintiffs ;
the defendant was there as the agent of the complainant, to receive the
possession; it was after dark. The witness then stated: “I desired
them to leave possession immediately, which they were somewhat re-
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luctant in doing. They were to have $45 for the wheat sowed ; it had
recently been put in the ground. T understood that Dowd was to pay
them that. I understood there was about thirty acres of wheat which
had been sowed ; don’t know whether it was growing or not. I under-
stood then from the parties, that it was Hiner’s wheat. I think there
was no definite time set in which defendant was to pay for the wheat ;
was to pay for it soon.”

On cross-examination the witness stated, that there was something
said about plaintiffs’ leaving that night; the condition was that the
plaintiff's showld deliver possession peaceably that night. Hiner objected
to leaving the premises that night, because his child was sick; the wit-
ness told him he could go out that evening without injuring the child’s
health. The writ was served by the witness that night, and he made
the following return: “Served the within writ by dispossessing one
John Hiner, family and effects, and giving full and peaceable possession
of the premises to one Dowd, representative of Williamn Goudy, this 8d
day of April, 1861.” The witness carried out the child, and they, wit-
ness, deputy sheriff Bush, plaintiff and defendant, took hold and carried
out the effects. They would notleave until the possession was delivered
up. Defendant said he had no authority from Goudy to buy the wheat.

The plaintiffs then proved by Frank J. Bush: ¢That plaintiffs
asked defendant what he would pay for the wheat they had sown; de-
fendant told them he had no authority to buy the wheat for Goudy, but
he thought they ought to have pay for the wheat, and defendant would
buy it on his own responsibility ; they referred to thirty acres of wheat
sown on the land. Defendant asked plaintiffs what they would take for
the wheat ; plaintiffs replied $50; defendant offered $40; they finally
split the difference, and agreed upon $45 for the wheat.” The defen-
dant was to pay it within ten days.

On cross-examination the witness stated, that he acted as an attor-
ney for plaintiffs below, and was deputy sherift, but had no interest in
the event of the suit. ‘At the time of the contract, defendant said he
expected to get the money of Goudy; defendant said he was Goudy’s
agent in taking possession of the farm, but he bought the wheat on his

own responsibility. Defendant said he thought he would be safe in
making the contract, and that he thought Goudy would advance the

money.”’

The plaintiffs then proved that they owned the seed wheat before it
was put in the ground, in partnership, and that they sowed it on the
land ; that they entered on the land after January, 1861.
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The plaintiffs then rested.

The defendant then proved, that Wm. C. Goudy was the owner of
_ the land on which the wheat in controversy was sown ; that he acquired
the title by a proceeding to foreclose a mortgage, in which the deeree
was rendered by the Circuit Court of Henry county, in October, 1859 ;
the sale was made December 8, 1859, and the deed was made March 21,
1861. It was further proved, that the premises was rented by one of
the defendants in the foreclosure suit, after the sale, to one Woods, until
the period of redemption would expire; that the defendant in this suit,
Hiner, entered into pcssession about the time Woods’ term expired by
collusion with Woods, with a knowledge of the facts, and for the pur-
pose of using the premises without paying any compensation, under
the impression that there would be litigation about the title between
Goudy and some adverse claim, and that meanwhile he could occupy,
without paying rent or being liable to any one. Hiner had notice be-
fore he put in any wheat, that he would be tarned out by a writ of pos-
session, and was offered by Goudy $25 to leave without causing him the
expense of a writ; but he demanded §150, and said he could get one or
two crops off before he could be got off and while the matter was in law.
He put in the wheat at his own risk, and entered as a mere trespasser,
without any right, and did not claim any.

It was further proved, that after the plaintiff was ousted, he applied
to and claimed payment from Goudy for the wheat, on the promise made
by defendant. It was also proved that the defendant had no authority
from Goudy to buy the wheat, and that lie had a special authority only
to receive the possession.

The defendant then read the deposition of Melone Hill, who testi-
fied that he was present when the plaintiffs were ousted from the land,
and that plaintiffs claimed to have sowed twenty-five acres of the land
in wheat, and offered to take $40 for it. *“The detendant told plaintifts
that he had no anthority to buy the wheat, as he was only acting as
agent for Wm. C. Goudy; but defendant told plaintiffs if they would
give peaceable possession of said land that night, he would agree to pay
them forty dollars for the wheat, and send immediately to said Goudy
for the money. The plaintiffs refused to accept the offer.” “The de-
fendant did not agree to pay plaintiffs anything for said wheat, but
oftered to agree to pay them $40 for said wheat it the plaintiffs would
give peaceable possession of said land that night, which plaintiffs re-
fused.” That was the only promise, offer, or agreement. The plaintiffs
did not go off’ peaceably, but were removed by the deputy sheriff, assis-
ted by the witness and defendant. The witness was present at a con-
versation between plaintiffs and defendant a few days before the suit



was commenced ; “plaintiffs did not claim pay from defendant, but did
claim pay from Goudy, and wanted defendant to give them said Gondy’s
note for the amount, and the defendant told them he had no authority
so to do.”

Isaac Wright was called for defendant, and testitied, that he occu-
pied the land after plaintiffs were ousted, as the tenant of Goudy ; that
he harvested the wheat sown by plaintiffs, and delivered one-third of it
to Goudy, as rent; that defendant received no part of it, and had no
benefit therefrom. Defendant spoke to witness about letting plaintiff,
Hiner, come on the land to cut the wheat, but the witness refused to let
him do so. The witness also stated, that plaintiffs did not claim the
land ; that in March, he said something about Bigelow having a better
title than Goudy, and could get a crop or two off of it while they were
lawing about it.

This was all the cvidence.

The Court then gave for plaintiffs below the following instructions,
to wit:

«

“1. If the plaintiffs went into and occupicd the possession of the
premises in good faith and under color of title, and sowed the wheat
thereon, and another party afterwards acquired the right to such posses-
sion, the plaintiffs, on surrendering their possession, had a right to sell
their interest in the wheat sown by them, and a promise to plaintiffs by
a person buying the same, is upon a valid consideration.”

“9. If the jury believe, from the evidence, that the defendant
went to the premises occupied by the plaintiffs, and in which the wheat
was growing, in company with the sheriff, to serve a writ of possession
on the plaintiffs, or either of them, and that they arrived there in the
night time, and that the plaintiff’s, Hiner’s, child was sick, and that
plaintifts did not wish to leave that night, but that the defendant, Dowd;
in order to avoid inconvenience and trouble to himself, and to induce
the plaintiffs to leave the premises that night, promised the plaintiffs, if
they would voluntarily leave the premises that night, that he would pay
them §45 for their claim to the wheat, or crops grown upon the premises,
such a prowmise, if proved to have been made by defendant to plaintiffs,
and accepted by and complied with on their part, is valid in law, and
the plaintiffs are entitled to recover.”

«3. If the jury believe from the cvidence, that the plaintiffs at
any time before the commencement of this suit, owned about thirty
acres of growing wheat, and that they sold the same to the defendant,
and that the defendant agreed with the plaintiffs to pay them $45 for



the same, they will find for the plaintiffs, unless the jury further believe,
from the cvidence, that the defendant has paid for, or in some way
satisfied the plaintiffs for said wheat.”

To the giving of which instructions the defendant excepted.

The defendant then asked the Court to give the jury, among others,
the following instructions, which were given :

“2. If the jury believe, from the evidence, that the promise of
defendant to plaintiff (if any be found) was made solely for the wheat
growing on the land, from which the plaintiff, Hiner, was ousted, and
did not belong to him, or to him and Norton ; and that the defendant
never reccived the wheat, or any benefit therefrom; and that the said
Hiner was ousted by virtue of the writ in the hands of the sheriff, or
deputy sheriff; then the jury will find that there was no consideratiou
for the promise of the defendant to pay for such wheat.”

“3. Althongh the jury should believe, from the evidence, that the
defendant promised to pay for the wheat growing upon the land from
which the plaintiff, Hiner, was ousted ; yet, unless the jury also find
that there was a consideration for such promise, they will find for the
defendant.”

“6. Ifthe jury believe, from the evidence, that the plaintiffs entered
into possession of the premises from which the sheriff ejected them
without right or title derived from the owner of the land, and without
claim or color of title, and for the purpose of keeping the true owner
out of possession, they are instructed that the law makes them tres-
passers, and that they caunot recover for any labor expended on said
premises or crops put into the ground on said premises while trespassing
upon the same.”

The defendant also asked the Court to give the following instruc-
tion to the jury:

“9. If the jury believe, from the evidence, that the sheriff did, on
the 8d day of April, A. D. 1861, oust said plaintiffs of the possession
of said prewmises by virtue of a writ of possession in his hands, com-
manding him to deliver possession of said premises to one W. C. Goudy,
and that he delivered up possession of said premises to said defendant
as the agent of said Goudy, they will find for the defendant, although
they should further find that the defendant promised to pay the plain-
tiffs $45, to deliver up possession of said premises peaceably.”



Which instruction 9 the Court refused to give to the Jjury, to which
refusal the defendant excepted.

The jury found a verdict for the plaintiff,

The defendant moved for a new trial and in arrest of. Jjudgment,
but the Court overrnled the motion, to which ruling the defendant
excepted.

The defendant below brings the case to this Court by appeal, and
now assigns the following errors.

1. The Circuit Court erred in giving the instructions of the plain-
tifts below, and refusing the 9th instruction, prayed by defendant below.

2. The Circuit Conrt erred in refusing a new trial.

8. The OCircuit Court erred in rendering judgment against the
defendant below, on the verdict for the sum of $45 and costs.
Y
W. C. GOUDY,
For Appellant.
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STATE OF ILLINOIS.

THIRD GRAND DIVISION,

G. BYRON DOWD,

vS. Appeal from Henry.
JOHN H. HINER et al.} peat J 4

Supreme Court, April Term, 1862.

ABSTRACT.

This suit was commenced by the appellees against the appellant be-
fore a Justice of the Peace, who issued a summons in the usunal form,
upon which there appears the following endorsement: ¢Personally
served the within by reading the same to the within named defendant,
this 8d day of August,1861. Fees45cts. N. Franssure, Constable.”

A judgment was rendered against the defendant for $45 and costs,
taxed at $6.92, from which an appeal was taken to the Circuit Court.

The caunse was tried before a jury in the Circuit Court at the March
term, 1862, and a judgment rendered for the plaintiffs below for $45 and
costs, from which an appeal was taken to this court.

On the trial, the plaintiffs below proved by Adam K. Henney, that
he had a writ of possession .in his hands, as sheriff of Heury county,
dated March 21, 1861, issued from the Circuit Court, in a foreclosurc
case, to put the complainant, Wm. C. Goudy, in possession of the S. E.
14, T.14 N, 4 E., and on the last of March or first of April, 1861, he went
to the land to execute the writ; the land was occupied by the plaintiffs ;
the detendant was there as the agent of the complainant, to receive the
possession ; it was after dark. The witness then stated: I desired
them to leave possession immediately, which they were somewhat re-
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luctant in doing. They were to have $45 for the wheat sowed ; it had
recently been put in the ground. I understood that Dowd was to pay
them that. I understood there was about thirty acres of wheat which
had been sowed ; don’t know whether it was growing or not. I under-
stood then from the parties, that it was Hiner’s wheat. I think there
was no definite time set in which defendant was to pay for the wheat ;
was to pay for it soon.”

On cross-examination the witness stated, that there was something
said about plaintiffs’ leaving that night; the condition was that the
Plaintiff's should deliver possession peaceably that night. Hiner objected
to leaving the premises that night, beeause his child was sick; the wit-
ness told him he could go out that evening without injuring the child’s
health. The writ was served by the witness that night, and he made
the following return: “Served the within writ by dispossessing one
John Hiner, family and effects, and giving full and peaceable possession
of the premises to one Dowd, representative of William Goudy, this 3d
day of April, 1861.” The witness carried out the child, and they, wit-
ness, deputy sheriff Bush, plaintiff and defendant, took hold and carried
out the effects. They would notleave until the possession was delivered
up. Defendant said he had no authority from Goudy to buy the wheat.

The plaintiffs then proved by Frank J. Bush: ¢ That plaintiffs
asked defendant what he would pay for the wheat they had sown; de-
fendant told them he had no authority to buy the wheat for Goudy, but
he thonght they ought to have pay for the wheat, and defendant would
buy it on his own responsibility ; they referred to thirty acres of wheat
sown on the land. Defendant asked plaintiffs what they would take for
the wheat; plaintiffs replied 850; defendant offered $40; they finally
split the difference, and agreed upon $45 for the wheat.” The defen-
dant was to pay it within ten days. ;

On cross-examination the witness stated, that he acted as an attor-
ney for plaintiffs below, and was deputy sheriff, but had no interest in
the event of the suit. “ At the time of the contract, defendant said he
expected to get the money of Goudy; defendant said he was Goudy’s
agent in taking possession of the farm, but he bought the wheat ou his
own responsibility. Defendant said he thought he would be safe in
making the contract, and that he thought Goudy would advance the
money.”’ i

The plaintiffs then proved that they owned the seed wheat before it
was put in the ground, in partnership, and that they sowed it on the
land ; that they entered on the land after January, 1861. *
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The plaintiffs then rested.

The defendant then proved, that Win. C. Goudy was the owner of
the land on which the wheat in controversy was sown; that he acquired
the title by a proceeding to foreclose a mortgage, in which the deeree
was rendered by the Circuit Court of Henry county, in October, 1859 ;
the sale was made December 8, 1859, and the deed was made March 21,
1861. It was further proved, that the premises was rented by onc of
the defendants in the foreclosure suit, after the sale, to one Woods, until
the period of redemption would expirc; that the defendant in this suit,
Hiner, entered into pessession about the time Woods® term expired by
collusion with Woods, with a knowledge of the facts, and for the pur-
pose of using the premises without paying any compensation, under
the impression that there would be litigation about the title between
Goudy and some adverse claim, and that meanwhile he could occupy,
without paying rent or being liable to any one. Hiner had notice be-
fore he put in any wheat, that he would be turned out by a writ of pos-
session, and was offered by Goudy §25 to leave without causing him the
expense ot a writ; but he demanded $150, and said he could get one or
two crops off before he could be got off and while the matter was in law.
He put in the wheat at his own risk, and entered as a mere trespasser,
without any right, and did not claim any.

It was farther proved, that after the plaintift was ousted, he applied
to and claimed payment from Goudy for the wheat, on the promise made
by defendant. It was also proved that the defendant had no authority
from Goudy to buy the wheat, and that Lic had a special authority only
to receive the possession.

The defendant then read the deposition of Melone Hill, who testi-
fied that he was present when the plaintiffs were ousted from the land,
and that plaintiffs claimed to have sowed twenty five acres of the land
in wheat, and offered to take $40 for it. “The defendant told plaintiffs
that he had no aunthority to buy the wheat, as he was only acting as
agent for Wmn. C. Goudy; but defendant told plaintiffs if they would
give peaceable possession of said land that night, he would agree to pay
them forty dollars for the wheat, and send immediately to said Goudy
for the money. The plaintiffs refused to accept the offer.” ¢ The de-
fendant did not agree to pay plaintiffs anything for said wheat, but
offered to agree to pay them $40 for said wheat it the plaintiffs would
give peaceable possession of said land that night, which plaintiffs re-
fused.” That was the only promise, offer, or agreement. The plaintiffs
did not go off peaceably, but were removed by the deputy sheriff, assis-
ted by the witness and defendant. The witness was present at a con-
versation between plaintiffs and defendant a few days before the suit




was commenced ; “plaintiffs did not claim pay from defendant, but did
claim pay from Goudy, and wanted defendant to give them said Gondy’s
note for the amount, and the defendant told them he had no authority
so to do.”

Isaac Wright was called for defendant, and testified, that he occu-
pied the land after plaintiffs were ousted, as the tenant of Goudy ; that
he harvested the wheat sown by plaintifts, and delivered one-third of it
to Goudy, as rent; that defendant received no part of it, and had no
benefit therefrom. Defendant spoke to witness about letting plaintiff,
Hiner, come on the land to cut the wheat, but the witness retused to let
him do so. The witness also stated, that plaintiffs did not claim the
land ; that in March, he said something about Bigelow having a better
title than Goudy, and could get a crop or two off ot it while they were
lawing about it.

This was all the evidence.

The Court then gave for plaintiffs below the following instructions,
to wit:

“1. TIf the plaintiffs went into and occupied the possession of the
premises in good faith and under color of title, and sowed the wheat
thereon, and another party afterwards acquired the right to such posses-
sion, the plaintifts, on surrendering their possession, had a right to sell
their interest in the wheat sown by them, and a promise to plaintiffs Ly
a person buying the same, is upon a valid consideration.”

«9. If the jury believe, from the evidence, that the defendant
went to the premises occupied by the plaintiffs, and in which the wheat
was growing, in company with the sheriff, to serve a writ of possession
on the plaintiffs, or either of them, and that they arrived there in the
night time, and that the plaintiff’s, Hiner’s, child was sick, and that
plaintiffs did not wish to leave that night, but that the defendant, Dowd,
in order to avoid inconvenience and trouble to himself, and to induce
the plaintiffs to leave the premises that night, promised the plaintiffs, if
they would voluntarily leave the premises that night, that he would pay
them $45 for their claim to the wheat, or crops grown upon the premises,
such a promise, if proved to have been made by defendant to plaintiffy,
and accepted by and complied with on their part, is valid in law, and
the plaintiffs are entitled to recover.”

©“3. If the jury believe fromn the cvidence, that the plaintiffs at
any time before the commencement of this suit, owned about thirty
acres of growing wheat, and that they sold the same to the defendant,
and that the defendant agreed with the plaintiffs to pay them $45 for



the same, they will find for the plaintiffs, unless the jury further believe,
from the evidence, that the defendant has paid for, or in some way
satisfied the plaintiffs for said wheat.”

To the giving of which instructions the defendant excepted.

The defendant then asked the Court to give the jury, among others,
the following instructions, which were given :

“2. If the jury believe, from the evidence, that the promise of
defendant to plaintiff (if any be found) was made solely for the wheat
growing on the land, from which the plaintiff, Hiner, was ousted, and
did not belong to him, or to him and Norton ; and that the defendant
never received the wheat, or any benefit therefrom; and that the said
Hiner was ousted by virtue of the writ in the hands of the sheriff, or
deputy sheriff; then the jury will find that there was no consideration
for the promise of the defendant to pay for such wheat.”

“3. Although the jury should believe, from the evidence, that the
defendant promised to pay for the wheat growing upon the land from
which the plaintiff, iner, was ousted ; yet, unless the jury also find
that there was a consideration for such promise, they will find for the
defendant.”

“6. Ifthe jury believe, from the evidence, that the plaintiffs entered
into possession of the premises from which the sheriff ejected them
without right or title derived from the ‘owner of the land, and without
claim or color of title, and for the purpose of keeping the true owner
out of possession, they are instructed that the law makes them tres-
passers, and that they cannot recover for any labor expended on said
premises or crops put into the ground on said premises while trespassing
upon the same.”

The defendant also asked the Court to give the following instruc-
tion to the jury:

“9. If the jury believe, from the evidence, that the sherift did, on
the 3d day of April, A. D. 1861, oust said plaintiffs of the possession
of said premises by virtue of a writ of possession in his hands, com-
manding him to deliver possession of said premises to one W. C. Goudy,
and that he delivered up possession of said premises to said defendant
as the agent of said Goudy, they will find for the defendant, although
they should further find that the defendant promised to pay the plain-
tiffs $45, to deliver up possession of said premises peaceably.”




Which instruction 9 the Court refused to give to the jury, to which
refusal the defendant excepted.

The jury found a verdiet for the plaintiff.
The defendant moved for a new trial and in arrest of judgment,

but the Court overruled the motion, to which ruling the defendant
excepted.

The defendant below brings the case to this Court by appeal, and
now assigns the following errors.

1. The Circunit Court erred in giving the instructions of the plain-
tiffs below, and refusing the 9th instruction, prayed by defendant below.

2. The Circuit Conrt erred in refising a new trial.

3. The Circuit Court erred in rendering judgment against the
defendant below, on the verdict for the sum of $45 and costs.

W. C. GOUDY,
For Appellant.
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SUPREME COURT,

STATE OFILLINOIS,
' PHIRD GRAND DIVISION,
A pril Term, A.D. 1862.
G. BYRON DOWD,
Vs, Appeal from Henry.
JOHN IL u/‘{YER et. al.

APPELLEE’S ARGUMENT AND AMENDED ABSTRACT.

The consideration for the promise in this ease, is sufticient. The wheat was personal
property, and the appellees, while in possession of the land, had a right to sell it to whom-
soever would buy it, and a promise in consideration of the sale of the wheat is binding.

"There is no evidence te show that appellee did not receive pay for one third of the
wheat when sold ; the witness, Wright, swears that he defivered one third of it in Goudy’s
name at the brick ware-house in Galva, and does rot know who received the money for it.
He acted under the dircction of appellant, and delivered the wheat according to his direc-
tions.

The evidence shows that appellees were rightfully in possession of the land. Goudy
was not entitled fo the possession of it until the sth day of March, 1861, and did not get
his deed until some time after that time, and Goudy himself swears that the appellee,
Hiner, was in possession of the land before the time of redemption expived, and that he
went in under Wood, who held under Moak, who was grantee of Kennedy.

The testimony clearly shows that appellees owned the wheat as copartners, and besides,
the question of partnership was not put in issue.

.



The iustructions for appellees were properly given. The evidence shotwed that Hiner’s
child was sick and he did not want to leave that night, and appellant told them if they would
go out peaceably; he would give them 545 for the wheat and pay them in tenr days, and the
possession was obtained in that way, rather than by the service of the writ, for the sherift
swears he didn’t know what was a service of the writ.

The appellant being the agent of Goudy, undoubtedly knew it would occasion no loss
to him to buy the wheat, and when he purchased with his eyes open, and got the labor of
appellees and the wheat they had sown, he ought not to be allowed to turn around and say
to these poor men who had sold him their all, that he will not pay them; justice is with
them, and the whole question was for the jury, and this Court has often decided that where
the question is for the jury, their finding will not be disturbed, and that where manifest jus-
tice has been done, the case will not be reversed, although the court below may have refused
proper instructions, or given improper ones.

. BIGELOW, dAwy for Appellec.

Page of Amended Abstract, by Appellees.
Rew;‘ The appellees proved by Adam K. Henney, the sale of the wheat to appellant for $43,
and that he went there with a writ of possession in favor of Wm. C. Goudy, and against «
6 man by the name of Kennedy.
On cross examination, Ileuney stated : “The writ had been served before DIr. Dowd
8 came there; that is I don’t exactly know what a service of the writ is. Plaintifts made no
objection to leaving, and we all helped move the eftects oft' the premises.” !
I, J.Bush was next called by aj pellecs, and stated :  * Was present at the conversation
9 spoken of by ITenney.  Plaintiffs asked defendant what he would pay for the wheat they had
sown ; defendant told them he had no authority to buy the wheat for Goudy, but he thought
they ought to have pay for the wheat, and defendant would buy it on his own responsibility.—
Plaintifts asked $50 and defendant oftered $40; they split the difference and agreed upon
$45.  Defendant was to pay it in ten days, Saw Melvin Hill there a part of the time, and
he heard a part of the conversation, but ot all; he appeared to be watching defendant’s
horses. T heard all of the conversation. T know plaintifts left that night peaceably.  After
the goods wereall out, Iiner said to defendant,” “Now I suppose this is all right, and that
we can have the money as agreed upon.” Dowd said yes, and all appeared satisfied.

On cross examination, Bush stated: Iiner objected to going out that night on acconnt
of his sick child. Miner wanted possession that night.

On being re-examined, he stated : Did not attend to plaintifts case below as an attorney,
but acted as a pettifogger. T am rot an attorney. Am deputy sheriff.

The appellees then called William Ellsworth, who testified that they were partners and
owned the wheat together.

The Defendant below ealled as a witness, Isaac Wright, who testified: I harvested
the wheat. I occupied the premises under Goudy the following summer. I delivered one
third of the wheat at the Brick ware house in Galva, in Wm. C. (:‘ug‘:(‘l’y’s name. Dowd
was Goudy’s general agent then, and I acted under instructions of Dowd. Defendant
received no benefit from the wheat that Z know of:

10

On cross examination he stated: I delivered one third of the wheat at the Brick ware
house in Galva, by Dowd’s dircction. Dowd spoke about letting Hiner come up and cut the
wheat, but T told him I should cut it if any body cut it. 7 dow’t know who got the money for
the wheat,
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STATE OFILLINOIS,
THIRD GRAND DIVISION,
A pril Term, A. D. 1862.
G. BYRON DOWD,
v, Appeal from Henry.
JOHN H. IINER et al.
APPELLEE’S ARGUMENT AND' AMENDED ABSTRACT.

The consideration for the promise iw this case, is sufficient. The wheat was personal
property, and the appellees, while in possession of the land, had a right to sell it to whom-
soever would buy it, and a promise in consideration of the sale of the wheat is binding.

There is no evidence to show that appellee did not receive pay for one third of the
wheat when sold ; the witness, Wright, swears that he delivered one third of it in Goudy’s
name at the brick ware-house in Galva, and does not know who received the money for it.
He acted wnder the direction of appellant, and delivered the wheat according to his direc-
tions.

The evidence shows that appellees were rightfully in possession of the land. Goudy
was not entitled to the possession of it until the 8th day of March, 1861, and did not get
his deed until some time after that time, and Goudy himself swears that the appellee,

Hiner, was in possession of the land before the time of redemption expired, and that he
went in under Wood, who held under Moak, who was grantee of Kennedy.

The testimony clearly shows that appellees owned the wheat s copartmers, and besides,

the question of partnership was not put in issue,
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The iustructions for appellees were properly given. The evidence showed that Hiner’s
child was sick and he did not want to leave that night, and appellant told them if they would
2o out peaceably, he would give them $45 for the wheat and pay them in ten days, and the
possession was obtained in that way, rather than by the service of the writ, for the sherift
swears he didn’t know what was «a service of the writ.

The appellant being the agent of Goudy, undoubtedly knew it would occasion no loss
to him to buy the wheat, and when he purchased with his eyes open, and got the labor of
appellees and the wheat they had sown, he ought not to be allowed to turn around and say
to these poor men who had sold him their all, that he will not pay them; justice is with
them, and the whole question was for the jury, and this Court has often decided that where
the question is for the jury, their finding will not be disturbed, and that where manifest jus-
tice has been done, the case will not be reversed, although the court below may have refused
proper instructions, or given improper ones.

1. BIGELOW, Awy for Appellee.

Amended Abstract, by Appellees.

>, :
Page ol

Record iy
5 The appellees proved by Adam K. Henney, the sale of the wheat to appellant for $45,
¥ and that he went there with a writ of possession in favor of Wm. C. Goudy, and against @
6

5 man by the name of Kennedy.
On cross examination, Ileuney stated : “The writ had been served before Mr. Dowd

x

- . came there; that is T don’t exactly know what aservice of the writ is. Plaintiffs made no

objection to leaving, and we all helped move the effects off the premises.” {
T. J.Bush was next called by aj pellecs, and'stated :  “ Was present at the conversation

spoken of by Ilenney.  Plaintiffs asked defendant what he would pay for the wheat they had
sown ; defendant told them he had no authority to buy the wheat for Goudy, but he thought
they ought to have pay for the wheat, and defendant would buy it on his own responsibility.—
Plaintifts askcd $50 and defendant offered $40; they split the difference and agreed upon
$45. Defendant was to pay it in ten days.  Saw Melvin Iill there a part of the time, and
he heard a part of the conversation, but not all ; he appeared to be watching defendant’s
horses. T heard all of the conversation. I know plaintifts left that night peaceably.  After
the goods wereall out, Hiner said to defendant,” “Now T suppose this is all right, and that
we can have the money as agreed upon.” Dowd said yes, and all appeared satisfied.

On cross examination, Bush stated: Hiner objected to going out that night on acconnt
of his sick child. Iiner wanted possession that night.

On being re-examined, he stated : Did not attend to plaintiffs case below as an attorney,
but acted as a pettifogger. I am not an attorney. Am deputy sheriff.

The appellees then called William Ellsworth, who testified that they were partners and

owned the wheat together.
0 The Defendant below called as a witness, Isaac Wright, who testified: I harvested
the wheat. I occupied the premises under Goudy the following summer. I delivered one
third of the wheat at the Brick ware house in Galva, in Wm. C. Goduy’s name. Dowd
was Gouey’s general agent then, and I acted under instructions of Dowd. Defendant
received no benefit from the wheat that Z know of.

On cross examination he stated: I delivered one third of the wheat at the Brick ware
house in Galva, by Dowd’s direction. Dowd spoke about letting Hiner come up and cut the
wheat, but I told him I should cut it it any body cut it. 7 don’¢ know who got the money for
the wheat,
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SUPREME COURT,

STATE OF ILLINOILS,
. | THIRD |GRAND DIVISION,
A pril Term, A. D. 1862.
G. BYRON DOWD,

Vs, . p Appeal from Henry.
JOHN 11. I}éER el. al.

APPELLEE’S ARGUMENT AND AMENDED ABSTRACT.

The consideration for the promise in this case, is suflicient. The wheat was personal
property, and the appellees, while in possession of the land, had a right to sell it to whom-
soever would buy it, and a promise in consideration of the sale of the wheat is binding.

There is no evidence to show that appellee did not receive pay for one third of the
wheat when sold ; the witness, Wright, swears that he defivered one third of it in Goudy’s
name at the brick ware-house in Galva, and does not know who received the money for it.
He acted under the dircction of appellant, and delivered the wheat according to his direc-
tions.

The evidence shows that appellees were rightfully in possession of the land. Goudy
was not entitled to the possession of it until the Sth day of March, 1861, and did not get
his deed umtil some time after that time, and Goudy himself swears that the appellee,
Hiner, was in possession of the land before the time of redemption expired, and that he
went in under Wood, who held under Moak, who was grantee of Kennedy.

The testimony clearly shows that appellees owned the wheat as copartners, and besides,
the question of partnership was not put in issue,
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The justructions for appellees were properly given. The evidence showed that Iiner’s
child was sick and he did not want to leave that night, and appellant told them if they would
@0 out peaceably, he would give them $45 for the wheat and pay them in ten days, and the
possession was obtained in that way, rather than by the service of the writ, for the sheriff
swears he didn’t know what was « service of the writ.

The appellant being the agent of Goudy, undoubtedly knew it would occasion no loss
to him to buy the wheat, and when he purchased with his eyes open, and got the labor of
appellees and the wheat they had sown, he ought not to be allowed to turn around and say
to these poor men who had sold him their all, that he will not pay them; justice is with
{hem, and the whole question was for the jury, and this Court has often decided that where
the question is for the jury, their finding will not be disturbed, and that where manifest jus-
tice has been done, the ease will not be reversed, although the court below may have refused
proper instructions, or given improper ones.

1. BIGELOW, Aty for Appellee.

Amended Abstract, by Appellees.

The appellees proved by Adam K. Henney, the sale of the wheat to appellant for $45,
and that he went there with o writ of possession in favor of Wm. C. Goudy, and against a
man by the name of Kennedy.

On cross examination, Henney stated : “The writ had been served before Mr. Dowd
came there; that is T don’t exactly know what a service of the writ is. Plaintiffts made no
objection to leaving, and we all helped move the effects off the premises.”

1%, J.EBush was next called by aj pellecs, and stated : < Was present at the conversation
spoken of by Henney. Plaintiffs asked defendant what he would pay for the wheat they had
sown ; defendant told them he had no authority to buy the wheat for Goudy, but he thought
they ought to have pay for the wheat, and defendant would buy it on his own responsibility.—
Plaintifts asked $50 and defendant offered $40; they split the difference and agreed upou
%45. Defendant was to pay it in ten days. Saw Melvin Hill there a par of the time, and
he heard a part of the conversation, bu¢ not all; he appeared to be watching defendant’s
horses. T heard all of the conversation. I know plaintifts left that night peaceably. After
the goods wereall out, Iliner said to defendant,” “Now I suppose this is all right, and that
we can have the money as agreed upon.”  Dowd said yes, and all appeared satisfied.

On cross examination, Bush stated: Hiner objected to going out that night on account
of his sick child. TIiner wanted possession that night.

On being re-examined, he stated : Did not attend to plaintiffs case below as an attorney,
but acted as a pettifogger. T am not an attorney. . Am deputy sheriff.

The appellees then called William Ellsworth, who testified that they were partners and
owned the wheat together.

The Defendant below called as a witness, Isaac Wright, who testified: I harvested
‘the wheat. T oceupied the premises under Goudy the following summer. I delivered one
third of the wheat at the Brick ware house in Galya, in Wm. C. G'(:r;«‘l.y's name. Dowd
was Goudy’s general agent then, and I acted under instructions of Dowd. Defendant

received no benefit from the wheat that  know of.

On cross examination he stated: I delivered one third of the wheat at the Brick ware
house in Galva, by Dowd’s direction. Dowd spoke about letting Iiner come up and cut the
wheat, but I told him I should cut it it any body cut it. £ dow’¢ know who got the moncey for

the wheat,
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