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STATE OF ILLINOIS, SS. ’ , —
Supeene Gt Chird Grmnd Dinision, of a)ihmm:} The People of the State of Sllingis,

Gotho Glob ol o Senfinor oo TFeceze Eont Gy

GREBTING--

WrxEREAs, in a certain plea between ~ %, aales / 72, ;ZS/M 9 e 2 Searr o VL

b ] b lertr M Mot —
plaintiff 'md (CJCaz J/ﬁﬁvw,bdtkatm 55 ﬂ} 14. Z‘/] 5,47“

/L«(«mqf uw,/ a'lﬂ\
defendaut,j lately depending i in the 5 et csu.%r./u.n W’*/ Z‘%u?l(,‘am‘b-ef—e&ré-

Gounty, wherein judgment was rendered for the said 12 /WA/; % L. )*/ T Sr—A ————

and against the said c[/»/fl. W\y a wl; —

and the said Gz e rSZM-/l (SN Zu = 9u17 SuD o Fa tih Afi;um b boress

the Judgment of ossala Court, rendered against /& S =) D‘%“’S\Jb e / "L;
5 semid M,«W A ¢ . """-’j"/‘/’m

as aforesaid, to the Supreme Oourt held at Ottawa, on the first Tuesday after the first Monday in April,
and in pursuance of the said g L a travseript of the record and the procceedings
in the plea aforesaid was transmitted. And, also, whereas it hath been suggested, on the part of said 1l

/71,\ 7£/ A

that the said record has been diminished, inasmuch as % Sen -7 Mu\ / /4‘ Q%A%c};/
O Gty W HieSas e VA 2 en L 5

5LL/2<_.M 6.*-7—»\4/}_

hath not been sent up; and forasmuch as the said Supreme Court are not satisfied that there is a sufficient
record sent in the plea aforesaid, but in the record thelg is a diminution: You ARE, TEHEREFORE, HEREBY
Coxnranpep, That, without dehy, the said / ¢ x - —_— therein you cause to be
transmitted to the Supreme Court, te-be-ireld-ai-Ottamaren-the~ 2t S Sk el At (Wllainn
R L —nest, without any diminution or addition whatsoever,

to the end that speedy justice may be done in the premises, according to law; whereof you are in no wise to

fail; and send yon then there this writ.

a[dn 58 The Hon. Joun D. Caron, Chief Justice of said Coult

and the seal thereof, at Ottawa, this / 5L £, -day of sﬁ% N
in the year of onr Lord one thousand eight hundred and fifty~ 5 ¢ V4 9\ e

R Ll

Glerk of the Supreme Cunt,

§/~//)‘/Z«:\ SJQ/“ /S—
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. @he People of the State of Illinois,

ourt for the County.-%-w- Greeting:

SUPREME COURT,

STATE OF ILLIN OIT)“’
To the Olerls of the Pt Frtrrrn,

NC

| %g ceanse, Ch the record and /&zoceea/mfd, as alic o/ the rendiion _a/«/i)

 the /Zmyman% @ /a/éa whiek was o the. _&_"*%-'-/‘A:f\ —
Gowst 0/4) t/:-;n) M(go{mﬁ/), /Z//Zwy the /éx&y é/gwa/ detween/
B cntes DU o enndSraomn. S 4 Ctlorter 22

(g/wzz/maz‘.,!..:, ot o4 dad mzzm/'/éd/o crvor Kalh enlesvened, do the on, ZW/ 0/4}
the (9/02&445'(4___.@1_”644_15 lialde

................................................

— .. s we’ ave’ [7%%}3&(/ /y/_) 2
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lo 0wl /@d/z'ced 7/ the %y&wmy Bourly the record and /&wceefé%z d o/ﬂ
the /&éw&(f) afpsesaid, with all /&%&//J /’0!&6%.7% the dame, unde your seal
Jo that we may Sawe the dame before 0w, /l’?adékc«/ a//azwczd/ at Ofawa, v
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' Witwess, Te Slon. _Jehn D. Fatan, %ﬁ(/
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Scort & Co., Printers, corner Clark and South Water Sts., Chicago.

A~

SUPREME COURT

OF THE

STATE OF ILLINOIS.

THIRD GRAND DIVISION.

APRIL TERM, 1861.

OSCAR STRATTON, impleaded with Anson S.
PorTER, JULIUs G. LUMBARD, and L. B. SEYMOUR,
Plaintiff in Error,
vs.
CHARLES N. HENDERSON, and
CHARLES M. HENDERSON,
Defendants in Error.

BRIEF.

From the Record in this case, it appears that the defendants in error,
had obtained a judgment in the court below against Potter, for about
$1,500, and said Potter having been arrested, in Chicago, on execution
issued on said judgment, gave the bond,in the penalty of $2,000, which
is set out in the record, conditioned, among other things, that the said
Potter should, before a given time, deliver to said Hendersons, promis-
sory notes of a certain quality, to the amount of $1,800, and failing so
to do, the bond in question was sued, and judgment recovered against
the makers of said bond; and afterwards, the action was brought to
this court on writ of error.
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The main question upon which the plaintiff in error relies, is the
ruling of the court below, in excluding certain evidence offered by plain-
tiff at the trial of the cause, to wit: Ividence offered by defendants below
to show that the original judgment against Potter was good and collect-
able; and the further ruling of the court as to the measure of damage
in the case.

It is claimed by plaintiff in error, that the court below erred in
excluding the evidence offered by defendants below to show that the
defendant, A. Potter, had a large amount of unincumbered property,
(personal and real,) out of which the judgment against A. Potter could
have been made, and thereby to have shown, that the plaintiffs below
had been damnified only in a nominal sum, by the non-compliance with
the conditions of the bond in question. Vide printed Abstract, p. 9.

The condition of the bond was to the effect, that one of the defendants
below (A. Potter) would, on or before the 25th of June, 1858, deposit
with plaintiffs below, $1,800 in amount, of promissory notes, which
were to be held either as a collateral security for the payment of the
judgment against A. Potter, or, if said judgment was not paid at a time
specified in the bond, the notes were to be taken in payment of said
judgment, in full. -Now it is contended, the first view to take of the
case is, to see whether the parties agreed upon the amount of damages
in the bond ilself, as liquidated damages, and if so, the ruling of the
court was correct ; if not, then the question of damages is for the jury
to fix, and in that event, it is insisted that the evidence offered is proper—
for the jury, in that way, could only ascertain the actual damage.

When the parties.have not, by the contract itself, fixed the amount of
damages, it is the province of a jury to do so, with reference to all the
circumstances of the case.

Vide Sedgwick on Damages, 896, 412, et seq.
Chitty on Contracts, 873.
Hodges v. King, T Metc. 583.

In the latter case, the S. C. of Massachusetts, says: ¢ That the true
construction of the agreement was to be adduced from all the circum-
stances of the case. The form of the bond is not conclusive.”

Vide Hoag v. McGinnis, 22 Wend. 165.
Shute v. Taylor, 5 Met. 66.
Kellogg v. Curtis, 9 Pick. 634, -
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In the latter case the court held: Where the party had released secu-
rity, by reason of the bond being given, the obligor. in the bond was
entitled to give proof of the amount of the security.

Vide Hard v. Bowers, 23 Pick. 455.
Pierce v. Fuller, 8 Mass. 228.
Perkins v. Lyman, 11 Mass. T6.
Mervill v. Mesvill, 15 id. 488.
Stearns v. Bartleit, 1 Pick. 443.
Dyer v. Dorsey 1 Gill. & John. 440.
Martin v. Taylors, 1 Wash. C. C.R. 1.
Clark v. Jones, 1 Denio, 516.

II.

It will not be contended, that, in the case before the court, liquidated
damages had been agreed upon by the parties to the bond, and those
damages were the amount of the judgment recovered against A. Potter.
Then the jury must assess the actual damage from proof, and how can
the jury fix any amount of damages, without knowing whether the judg-
ment had been lost by reason of the notes specified in the bond not
being turned out? Hence it becomes material to show the character of
the judgment in question, and in that view the court erred in excluding
evidence as to the character of the judgment.

The court erred in excluding the evidence offered by the plaintiff in
error, to the effect that the judgment could have been collected at any
time.

Supposing the judgment had been collected in full, before the time
agreed upon in the bond, then, by the very terms of the bond, the
plaintiff could have no interest in the notes called for in the bond, and
that the judgment was not collected, was the fault of the plaintiff below.

Vide Churchill v. Hunt, 3 Denio, 326.
Port v. Jackson, 17 I. R. 239.
Thomas v. Allen, 1 Hill, 145.

In matter of Negus, 7 Wend. 499.
Douglas v. Clark, 14 I. R. 17T,
6 Hill, 324,
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III1.

It could not have been the intention of the parties to give to the
Hendersons the right to obtain two judgments of $1400, or thereabouts,
against them, viz., the old judgment against Potter, referred to in the
bond, and another judgment of same amount, if the notes were not
turned out, as called for in the bond ; ¢ such is not the condition of the
bond,” and Shylock himself could not have claimed it.

The real difference between this bond and Shylock’s, is, that in Shy-
lock’s, the penalty was agreed upon by the parties—it was to be a pound
of flesh any how. Here, the partics leave the jury-to say whether it
shall be one pound or less than a pound, as the proof may show what
the actual valic of the damages may be.

Hence it is contended, by the plaintiff in error, that the court erred
in charging the jury that the measure of damages was the amount of
the judgment recovered against A. Potter, and interest at ten per cent.
from-the date of the judgment, notwithstanding the judgment was col-
lectable, as vide printed Abstract, pages 9 and 10.

Vide Pardee v. Robinson, 6 Hill, 550.
Stephens et al. v. Rowe, Sheriff 3 Denio, 327.

In the latter case the sheriff was allowed, though he was prima facie
liable for the debt where he had neglected to return execution, never-
theless, to mitigate the damages, by showing inter alia that the judgment
debtors are solvent, and that the judgment is still collectable.

IV.

The court below erred in allowing the bond in question to be read in
evidence, since there is a material variance between the bond set out in
the declaration before the same was amended, as shown on pages 24
and 25 of Abstract, and the original bond,—a variance consisting in
names of parties, and in amount called for by the same.

Vide Brooks et al. v. The Town of Jacksonville, 1 Scam. 568.
Breese. R. 58.
Prather v. Vinyard, 4 Gilm. 48.
Stickney et al. v. Cassell, 1 Gilm. 421.
Gillilan v. Guy et al. 18 I11. R. T05.




V.

The court below erred in charging the jury that the rule of damages
was the amount of the original judgment, and ten per cent. interest
thereon, less the amount that may have been paid on said judgment.
Vide printed Abstract, p.9. And also, in allowing the plaintiff’s attor-
ney, (Helmn), to compute the interest on said judgment at ten per cent.,
and give his computation of amount to jury; vide Abstract, p. 10.

E. W. EVANS,
Attorney for Plaintiff.
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This was an action of debt on a penal bond, for $2,000, commenced
by the defendants in error against the plaintiff in error, in the Cook
County Court of Common Pleas, (now the Superior Court of Chicago,)
on the 10th of July, 1858. The writ of summons claimed $500 for
damages.

The plaintiffs’ declaration was filed on the 8rd of September, 1858.
It was as follows : .

Cook Couxty Court orF CoMmON PLEAS,

w September Term, A. D. 1858.
STATE OF ILLINOIS, ss
COOK COUNTY. =
Charles N. ITenderson and Charles M. Henderson, plain-
tiffs in this suit, by Helm & Clark, their attorneys, complain of Anson S.
Potter, Julius G. Lumbard, L. B. Scymour and O. Stratton, defendants,
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of a plea that they, the said defendants, render unto the said plaintiffs
the sum of two thousand dollars, which they owe to and unjustly detain
from the said plaintiffs. : :
For that whereas the said defendants heretofore, to wit, on the 10th
day of June, A. D. 1858, at Chicago, to wit, at said county of Cook, by
their certain writing obligatory, scaled with their respective seals and
now here shown to the court, the date whereof is a certain day and year
above named, to wit, the day and year aforesaid, acknowledged them-
selves to be held and firmly bound unto the said plaintiffs in the sum of
$2,000, part of the said sum above demanded to be paid to the said
plaintiffis: Yet the said defendants, although often “requested so to do,
have not as yet paid the said sum of $2,000 above demanded, or any
part thereof, to the said plaintifls, but have hitherto wholly neglected

- and refused so to do. -

“9nd Count. And whereas, also, the said defendants afterwards, to
wit, on the day and year fivst aforesaid, at the place. aforesaid, by their
certain other writing obligatory, scaled with their respective seals, and
now here shown to the court, the date whereof is a certain day and year
therein mentioned, to wit, the day ard year first aforesaid, acknowledged
themselves to be held and firmly bound unto the plaintifis in the sum of
$2,000, other part of the said sumn above demanded to be paid by the
said defendants to the said plaintiffs; which said writing obligatory was
and is subject to a certain "condition thereunder written, whereby, after
reciting to the effect following, to wit, that whereas the said defendant,
Anson S. Potter, was indebted to the said plaintiffs upon a certain judg-
ment in the Cireuit Court of Cook county, State of Illinois, for the sum
of $1,462.03, and costs rendered in said court on the 4th day of May,
A. D. 1858, and that the said Potter had agreed to place in the hands
of the said plaintiffs, notes on good and responsible partics, of the value
and amount of $1,800, to be held by the said plaintiffs as a collateral
security, to secure thesaid debt then in judgment, with the costs thercon,

and interest at ten per cent. per annum until paid, with a further sum of
not oxceeding twelve dollars, to defray the expenses of sending to

Maquon for the said notes, it was conditioned that if, therefore, the said
defendant, Potter, should, on or before the 25th day of June, A. D.
1858, deliver to the said plaintiffs, or their agent, the notes of the kind
and to the amount aforesaid, then that obligation should be void, other-
wise of force, as by the said writing obligatory and the condition thercof
will more fully and at large appear.  Yet the said defendant, Potter, did
not, nor did any one for him,.on or before the 25th day of June, A. D.
1858, or at any time since, deliver to the said plaintifls or to their agent,
the said notes of the kind and to the amount aforcsaid, or any of the
samé or any part thercof, but the said defendant hath hitherto wholly
neglected and refused, and still neglects and refuses so to do, to wit, at
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the time and place last aforesaid. By reason of which said breach, the
said writing obligatory became forfeited, and an action hath accrued to
the said plaintiffs to demand and have of and from the said defendants
the said sum of money, other part of the said sum above demanded.

3rd Count. And whereas, also, the said defendants afterwards, to
wit, on the day and year first aforesaid, at the place aforesaid, by their
certain other writing obligatory, scaled with their seals and now here
shown to the court, the date whereof is a certain day and year therein
named, to wit, the da)'r and year first aforesaid, acknowledged themselves
to be held and firmly bound unto the plaintiffs in the sum of $2,000,
other part of the said sum above demanded, to be paid by the said
defendants to the said plaintiffs, which said writing obligatory was and
is subject to a certain condition thereunder written, whereby, after recit-
ing to the effect following, to wit, that whereas the said defendant,
Anson S. Potter, was indebted to the said plaintiffs upon a certain judg-
ment in the Cucult Court of Cook county, State of Illinois, for the sum
of $1,462.03, and costs, rendered in said court on the 4th day of May,
A.D. 1858, and that the said Potter had agreed to place in the hands
of the said plaintiffs, notes on good and responsible parties, of the value
and to the amount of $1,800, to be held by the said plaintiffs as a col-
lateral security to secure the said debt then in judgment, with the costs
thereon, and interest at ten per cent. per annum until paid, with a further
sum of not exceeding twelve dollats to defray the expenses of sending
to Maquon for the said notes, with this further agreement, that the said
notes should be placed in the hands of some responsible party for collec-
tion, by suit or otherwise, and the proceeds of such collections applied
in payment of said claim or demand of the said plaintiffs ; that the said
Potter should pay one-half (%) of the amount of the said demand within
three months from the 20th day of June, A.D. 1858, and the remainder
thereof within four months from said 20th day of June. And that the
said Potter further agreed thereby, that if he should fail to pay the said

demand in the manner and at the times aforesaid, promptly and punctu-
ally, then and in that case the whole of the said notes so to be surren-

dered and deposited as aforesaid, should at once and absolutely become
the property of the said plaintiffs, upon this condition, that they should
cleet to take the same in full payment of the whole of the said judg-
ment, and if they should then decline to take the said notes in satisfac-
tion of the said judgment, then the same should be held merely as a
collateral security to the said demand, to be returned to said Potter,
when the whole of the same should be paid in full, it being understood
that said Potter should surrender such notes as wmild be approved by
A. M. Maple, on the part of the said plaintiffs; it was conditioned that
if, therefore, the said defendant, Potter, should, on or before the 25th
day of June, A. D. 1858, deliver to the said plaintifls, or their agent,
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the notes of the kind and to the amount aforesaid, then that obligation
should be void, otherwise of force, as by the said writing obligatory and
the condition thereof will more fully and at large appear. Yet the said
defendant, Potter, did not, nor did any one for him, on or beforc the
said 25th day of June, A. D. 1858, or at any time since, deliver to the
said plaintiffs, or to their agent, the said notes of the kind and to the
amount aforesaid, or any of the same, or any part thereof, but the said
defendant hath hitherto wholly neglected and refused, and still neglects
and refuses so to do, to wit, at the time and place last aforesaid. By
reason of which said breach the said writing obligatory became for-
feited, and an action hath accrued to the said plaintiffs to demand and
have of and from the said defendants the said sum of money, other part
of the said sum above demanded.

Yet the said defendants have not yet paid to the said plaintiffs the
said several sums of money above demanded, or any or either of them,
or any part thereof, but so to do have hitherto wholly neglected and
refused ; to the damage of the said plaintiffs of $2,000, and therefore

- they bring suit, ete.

HELM & CLARK,
Plaintiffs’ Attorneys.

Annexed to the declaration is the following : -

¢ Copy of the Bond sued upon.”

“ Know all Men by these Presents, That we, Anson S. Potter, J. G.
Lumbard, L. B. Seymour, O. B. Stratton, are held and firmly bound
unto Charles N. Henderson and Charles M. Henderson, in the sum of
two thousand dollars, for the payment of which well and truly to be
made, we bind ourselves, our heirs and executors, firmly by these pre-
sents. Signed, sealed and dated at Chicago, this tenth day of June,
A.D. 1858.

The condition of the above obligation is such, that whereas, the said
Anson 8. Potter is indebted to the said Charles N. Henderson and
Charles M. Henderson, upon a certain judgment in the Circuit Court of
Cook county, State of Illinois, for the sum of fourtcen hundred and
eighty-two dollars amd three cents, and costs, rendered in said court on
the fourth day of May, A. D. 1858. And whereas, the said Potter has
agreed to place in the hands of the said Hendersons, notes on good and
responsible parties, of the value and amount of eighteen hundred dollars,
to be held by the said Hendersons as a collateral security to secure the
said debt now in judgment, with the costs thereon, and interest at ten
per cent. per annum until paid, with a further sum of not excceding
twelve dollars, to defray the expenses of sending to Morgan for the said
notes, with this further agreement, that the said notes shall be placed in
the hands of some responsible party for collection, by suit or otherwise,
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and the proceeds of such collection applied in payment of said claim or
demand of said Henderson ; that the said Potter shall pay onc-half €))
of the amount of said demand within three months from the twentieth
(20th) day of June, A. D. 1858, and the remainder thereof within four
(4) months from said 20th day of June. And the said Potter does
further hercby agree, that if he shall fail to pay the said demand in the
manner and at the times aforesaid, promptly and punctually, then and in
that case the whole of the said notes so to be surrendered and deposited
as aforesaid, shall at once and absolutely become the property of the
said Henderson, upon this condition, that they elect to take the same in
full payment of the whole of said judgment, and if they shall then
decline to take the same in satisfaction of said judgment, then the same
shall be held merely as a collateral security to the said demand, to be
returned to the said Potter when the whole of the same is paid in full,
it being understood that said Potter shall surrender such notes as will
be approved by A. M. Maple, on the part of said Henderson. .
Now, therefore, the condition of this obligation is such, that if the

‘said Potter shall, on or before the twenty-fifth day of June, A. D. 1858, -

deliver to the said Hendersons, or to their agents, the notes of the kind
and to the amount aforesaid, then this obligation shall be null and void,
otherwise to remain in full force and entire.
: [sEaL.]

c A. S. POTTER. .[sEAL.]
J. G. LUMBARD.  [SEAL.]

L. B. SEYMOUR. [sEAL.]

0. STRATTON. [sEAL.]

And afterwards, to wit, on, etc., the defendants moved to strike the
plaintiffs’ declaration from the files of the court, on the ground of a
variance between the amount of damages therein stated, and the amount
claimed in the writ of summons. Leave was given to the plaintiffs to

amend their writ, and the amount of damages claimed in the writ was
thereupon altered to ¢ Two Thousand Dollars.”

And afterwards, to wit, on the 24th of September, 1859, the defend-
ants filed their plea of the general issue, and gave notice that the
« defendants paid to the said plaintifls, before and since the commence-
ment of this suit, the sum of $2,000,in discharge of the said sum in the
said supposed writing obligatory mentioned ; and that the said plaintiff
received the same from said defendants in discharge of the said supposed
writing obligatory.”

‘Whereupon issue was joined, and the cause was tried before the Hon.
Van H. Higgins and a jury, on the 27th day of October, 1859, and a
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verdiet was returned for the plaintiffs, for $2,000 debt, and $910.61
damages.

And afterwards, to wit, on the same day of the trial of said cause, 2
motion for a new trial was entered by the defendants, the terms of
which are stated at length hereafter, (p. 10,)- and on the 29th day of
October, 1859, the motion was overruled by the court, and judgment
rendered for the plaintifis on the verdict.

The defendants’ filed their Bill of Exceptions on the 29th day of
November, 1859, which states as follows:

That at the trial, the counsel for the plaintiffs produced and offered to
give and read in evidence to the jury a certain bond, which is'in the
words and figures following, to wit:

Copy of the Original Bond.

¢« Know all Men by these Presents, That we, Anson S. Potter, J. G.
Lumbard, L. B. Scymour, O. Stratlon,- are held and firmly bound
unto Charles N. Henderson and Charles M. Henderson, in the sum of
two thousand dollars, for the payment of which, well and truly to be
made, we bind ourselves, our heirs and executors, firmly by these pre-
sents. Signed, sealed and dated at Chicago, this tenth day of June,
A. D. 1858,

The condition of the above obligation is such, that whereas, the said
Anson S. Potter is indebted to the said Charles N. Henderson and
Charles M. Henderson, upon a certain judgment in the Circuit Court of
Cook county, State of Illinois, for the sum of fourteen hundred and
sizty-two dollars and three cents, and costs, rendered in said court on
the fourth day of May, A. D. 1858. And whereas, the said Potter has
agreed to place in the hands of the said Hendersons, notes on good and
responsible parties, of the value and amount of eighteen hundred dollars,
to be held by the said Hendersons as a collateral sccurity to secure the
said debt now in judgment, with the costs thereon, and interest at ten
per cent. per annum until paid, with a further sum of not exceeding
twelve dollars, to defray the expenses of sending to Maquon for the said
notes, with this further agreement, that the said notes shall be placed in
the hands of some responsible party for collection, by suit or otherwise,
and the proceeds of such collection applied in payment of said claim or

_demand of said Hendersons ; that the said Potter shall pay one-half (1)

of the amount of said demand within three months from the twentieth
(20th) day of June, A. D. 1858, and the remainder thereof within four
(4) months from said 20th day of June. And the said Potter docs
further hereby agree, that if he shall fail to pay the said demand in the
manner and at the times aforesaid, promptly and punctually, then and in
that case the whole of the said notes so to be surrendered and deposited
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as aforesaid, shall at once and absolutely become the property of the
said Hendersons, upon this condition, that they elect to take the same in
full payment of the whole of said judgment, and if they shall. then
decline to take the same in satisfaction of said judgment, then the same

“shall be held merely as a collateral security to the said demand, to be

returned to the said Potter when the whole of the same is paid in full,
it being understood that said Potter shall surrender such -notes as will
be approved by A. M. Maple, on the part of said Hendersons. T

Now, therefore, the condition of this obligation is such, that if the
said Potter shall, on or before the twenty-fifth day of June, A. D. 1858,
deliver to the said Hendersons, or to their agents, the notes of the kind
and to the amount aforesaid, then this obligation shall be null and void,
otherwise to remain in full force and virtue.

A. S. POTTER. [sEAL.]
J. G. LUMBARD.  [SEAL.]
- L. B. SEYMOUR.  [SEAL.]

0. STRATTON. [SEAL.]

But to the introduction and reading of said bond in evidence, on the
part of the plaintiffs, the defendants’ counsel objected, and insisted that
it was not competent for the plaintiffs to read said bond to the jury,
hecause it varies from the copy of the instrument of writing on which
this action is brought, which is annexed to the plaintiffs’ declaration,
and filed with it; and is not the foundation of the plaintiffs’ action, or
the instrument declared on.

That the bond so offered in evidence by the plaintiffs, varies from the
copy of the instrument of writing on which the action is brought, in
this: 1st, The copy in the body of the bond recites that it is made by
Anson 8. Potter, J. G. Lumbard, L. B. Seymour and O. B. Stratlon,
whereas the instrument offered in evidence recites that it is made by
Anson S. Potter, J. G. Lumbard, L. B. Seymour and O. Stratton. 2nd,
The copy also recites in the condition, as part of the inducement for the
obligation, as follows: ¢ Whereas, the said Anson S. Potter is indebted
to the said Charles N. Henderson and Charles M. Henderson, upon a
certain judgment in the Circuit Court of Cook county, State of Illinois,
for the sum of fourteen hundred and eigh(y-two dollars and three cents,

. and costs,” whereas the instrument oftered in evidence recites, in setting

out the inducement, as follows: “ Whereas the said Anson S, Potter is .
indebted to the said Charles N. Henderson and Charles M. Henderson,
upon a certain judgment in the Circuit Court of Cook county, State of
Illinois, for the sum of fourteen hundred and sizfy-two dollars and three
cents, and costs. 3rd, That the word Morgan is used in said copy,
where the word Magquon is used in the instrument offered in evidence;
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and that there are other variances apparent from the inspection of the
instrument and copy.

Whereupon the plaintiffs prayed leave to amend the said copy so as to
correspond with the bond offered in evidence, and the court allowed the
plaintiffs to so amend said copy, which they then and there did, to which
the defendants excepted.

The plaintiffs then offered to give and read said bond in evidence, to
which the defendants objected, on the ground that the instrument offered
was not the foundation of the plaintiffs’ cause of action, as appeared by
the copy of the instrument on which said action is brought, filed with
the declaration, and because it varied from said copy, and because no
copy of said instrument was filed with the declaration, as required by
law, and because the court erred in permitting the plaintiffs to amend
said copy; which objections the court overruled, and allowed the said
instrument to be read in.evidence on the part of the plaintiffs, which
was done; to which the defendants excepted.

The plaintiffs then read in evidence an exccution issued to the sheriff
of Knox county, on the judgment referred to in the bond, which exccu-
tion is in the ordinary form of fi. fa. exccution; and on the back thereof
is endorsed, in the handwriting of the clerk of said court, a direction to
the sheriff to collect interest on the amount of said execution, (to wit,
$1,462.03,) from the 4th May, 1858. And afterwards is endorsed
thereon the return of the sheriff, as follows, to wit:

«T hereby certify that on the 27th day of May, A. D. 1858, I made a
demand of defendant for property to satisfy the within execution, and
he stated that he had no property he could turn out on the same, but
would pay what he could on the same, and thought he could pay four or

five hundred dollars in the lifetime of same.
G. W. EICKE, Sheriff.”

The plaintiffs here rested their case, whercupon the defendants offered
as a witness on their behalf, one

A. H. Poller, who testified that in September, 1858, the defendant,
Anson S. Potter, paid to the plaintiffs $700, to apply on the judgment
rendered in the Circuit Court of Cook county, Illinois, on the 4th of
May, 1858, against said defendant, Potter, and in favor of said plain-

.tiffs, and mentioned in said bond. The defendants then asked the wit-

ness, “if he was acquainted with the pecuniary circumstances and
responsibility of the defendant in exccution, Anson S. Potter, on the
95th of June, 1858, and from that time to the present,” but the plain-
tiffs’ counsel objected to the question, and insisted that the question was
irrelevant and immaterial ; whereupon the defendant’s counsel insisted
that the question was material and proper for the purpose of laying the
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foundation for showing that said Potter had, ever since the 25th of
June, 1858, been possessed and the owner of sufficient property liable to
execution to satisfy said judgment so recovered by the plaintiffs against
him in the Circuit Court, and the court decided that the question was
irrelevant, and sustained the objection of the plaintiffs’ counsel thereto,
and refused to allow ‘the question to” be put; to which the defendants
excepted.

The defendant’s counsel then offered to give in evidence, and prove
by the witness, A. H. Potter, that the defendant, Anson S. Potter, has
been, ever since the 10th of June, 1858, the owner of a large amount of
unencumbered real and personal property subject to execution, and within
the jurisdiction of said Circuit Court, more than sufficient to make the
amount of said judgment, and that said judgment has, ever since the
10th of June, 1858, been, and is now, a lien on unencumbered real and
personal property of the defendant, Anson S. Potter, being in the county
of Cook and State of Illinois, which property is all liable to be taken
and subject to execution issued on raid judgment, and is in value more
than sufficient to make the amount of, and satisfy said judgment, by due
course of law. DBut the plaintiffs’ counsel objected to the introduction
of said testimony, and insisted that it was irrclevant and immaterial to
the issue ; whereupon the defendant’s counsel insisted that said testimony
was competent and proper for the purpose of being considered by the
Jury in determining the AMOUNT of DAMAGES the plaintiffs had sustained
by rcason of the alleged breach in the condition of the bond, as charged
in the declaration, in not delivering the notes as collateral security for
said judgment as obligated in said bond, and for the purpose of showing
that the plaintiffs suffered no loss on said judgment by reason of their so
extending the time of the payment of the same for the time mentioned
in said obligation, or by reason of the failure of the defendant, Anson S.
Potter, to deliver said collaterals, as the defendants by said bond obli-
gated he should do.

But the court here decided that the measure of damages in this cause,
is the amount of the judgment recovered by the plaintiffs against the
dcfendant, Anson S. Potter, in said Circuit Court, and interest thercon
at ten per cent. per annum, less the amount that may have been paid on
said judgment; and that the plaintiffs in this action are entitled to
recover whatever amount may now be due upon said judgment, with
interest at ten per cent. from the time of the rendition of the samne, not-
withstanding that said judgment may have been collectable by the issu-
ance of an execution thercon, at any time since the exccution of said
bond, and notwithstanding that the plaintiffs may have suffered no loss
or damage on said judgment, or in the collection of the same, by reason
of the failure of the defendant, Potter, to deliver said collaterals, and
that the said testimony offered by the defendants was incompetent and
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immaterial, and sustained the objection and excluded the same from the
consideration of the jury; to which the defendants excepted.

H. T. Helm, counsel for the plaintiffs, being sworn, then offered to
testify on behalf of the plaintiffs, that he had computed the interest on
said judgment at ten per cent., and offered to state the amount to the
jury, to which the defendants’ counsel objected, which objection was
overruled by the court; to which the defendants excepted.

Mr. Helm then testified that he had cast the interest on said judgment
from the time of the rendition of the same, at the rate of ten per cent.
per annum, and that the amount then due upon said judgment for prin-
cipal and interest, after deducting payments, was $910.61.

The defendants’ counsel then moved to exclude Helm’s testimony
from the consideration of the jury, which motion the court overruled; to
which the-defendants excepted.

The above being all the testimony in the case, the jury rendered their
verdict for the plaintiffs. Debt, $2,000; damages, $910.61.

Thereupon, the defendants’ counsel moved for a new trial and arrest

_ of judgment, and assigned the following causes therefor :

1st. Because the court erred in permitting the giving in evidence to-
the jury, on the part of the plaintiffs, of the bond offered by them,
because no copy of the same had been filed with said plaintiffs’ declara-
tion, and because it was not the foundation of said plaintiffs’ action, or
the instrument declared on, as appears by the copy annexed to said
plaintifis’ declaration, and because it varied substantially from said copy.

9nd. Because the court erred in allowing said plaintiffs to amend
their said copy of the instrument sued on, on the trial of the cause.

3rd. Because the court erred in sustaining the objection of said plain-
tiffs to the question of the defendants’ counsel, put to the witness, Potter,
respecting his knowledge of the responsibility of said defendant, Potter.

4th. - Because the court erred in rejecting the testimony offered by

. said defendants, for the purpose of showing that the defendant, Potter,

has, ever since the execution of said bond, possessed sufficient property
subject to the licn of the judgment of said plaintiffs, mentioned in said
bond, to pay and discharge the same.

5th. Because the court erred in deciding that the amount of the
judgment recovered by the plaintiffs, against the said defendant, Potter,
in the Circuit Court of Cook county, Illinois, which is referred to in
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said bond, with interest thereon at ten per cent., less the amount paid,
thereon, is the measure of damages in this case.

6th. Because the court erred in deciding that it was immaterial, in
fixing the damages of said plaintiffs, whether said judgment could have
been collected by due course of law or not, or whether said plaintiffs
suffered any loss on said judgment by reason of the non-delivery by the
defendant, Potter, of the collateral security for the same, as stipulated
in said bond, and erred in rejecting the testimony offered by the said
defendants for the purpose of showing these facts.

Tth. Because the court erred in allowing the interest on said judg-
ment to be computed at ten per cent.

8th. ~“Because said verdict of the jury is contrary to the evidence.

Voo’ e

9th. Because said verdict is contrary to law.
10th. Because said verdict is contrary to the law and the evidence.

And the court overruled the motion; to which the defendants excepted,
and prayed the court to sign the said certificates, and that the same may
' be made a part of the record in said cause, which is done.

E. W. EVANS, _
Altorney for Plaintiffs in Error.
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