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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, a.n. 18509.

Horroway and BoGGes vs. ALFRED IREEMAN.
PLAINTIFFS BRIEL, BY IL. M. WEAD.

1. The Practice Act, Sce. 2, page $20, Purple’s Statutes, provides :
« It shall not be lawful to suc a defendant out of the County where he
¢ yesides or may be found, except in cases where the debt, contract, or
«cause of action accrued in the county of the plaintiff, or is specifically
“made payable there.”

The motion to dismiss was filed on the 2d day of the Term, to which
the summons was returnable, and was stricken from the files.

The plea in abatement was filed on the 3d day of the Term, and met
with the same melancholy and disastrous fate.

Both the motion and plea were in apt season, and amply sufiicient.

9. Tknow not what the rules of the Court were, but no Court has power
to prevent -a party from filing plea or making a defence in apt

season.

3. The defence in this case, under the agrecment that all matters might
be given in evidence the same as if specially plead, was fraudulent repre-
sentations as to the title and occupancy ot the land sold. The agent of
plaintiff’ below, Miliham, was placed upon the stand, and the Court re-
fused to let him state what representations he did make when he sold

the land.

4. The Court also refused to let the defendant below show that the
note was given in consideration of the value of the land.
dgment below ought to be reversed.
H. M. WEAD,
For Plaintiff.

Tor all these obvious errors, the ju
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SUPREME COURT OF ILLINOIS
Third Division— April Term, 1859.

b ]

Ropert H. HorrowAy, )

Hexry Mv.s BORERss, KAppeal from Peoria County Court,

ALFRED FREEMAN.
APPELLEE’S BRIEF.

1st. The action of the county Court in striking the motion of defend-’
ants below from the files, cannot be raised in this court; because the
rules in the county court, referred to and made part of the cross-motion,’
not being set out in the record, this court cannot know but that the action

of said court was proper; and because by pleading in abatement and af-
terwards in bar, said motion is waived. 2.A. WW ISz /&

2d. The object sought by said motion could not be reached in that
way.

3d. For the reasons assigned in the motion, the pleain abatement was
properly stricken from the files. But whether this be so or not, by plead-
ing in bar, said plea in abatement is waived, and the question cannot now
be raised in this court. ;(/zz
Pennsylvania State Report, 26, 262,

4th. The objections of plainttff below to the questions put to the wit-
ness, Mileham, were properly sustained. The testimony desired to be
elicited, if relevant to the issue, could only be so by contradicting the

note sued on, and the written instruments offered in evidence by the de-
- fendants.

The exceptions to the ruling of the court in suppressing a portion of
the deposmons taken by defendants, are not understood to be now insist-
ed on, -

COOPER,
For Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, A.p. 1859.

HoLroway and BoGGEs vs. ALFRED IFREEMAN.

PLAINTIFFS BRIEF, BY H. M. WEAD.

1. The Practice Act, Sec. 2, page 820, Purple’s Statutes, provides :
« Tt shall not be lawful to sue a defendant out of the County where he
“resides or may be found, except in cases where the debt, contract, or
«cause of action accrued in the county of the plaintiff; or is specifically

“made payable there.”

The motion to dismiss was filed on the 2d day of the Term, to which
the summons was returnable, and was stricken from the files.

The plea in abatement was filed on the 3d day of the Term, and met
with the same melancholy and disastrous fate.

Both the motion and plea were in apt season, and amply sufficient.

9. Tknow not what the rules of the Court were, but no Court has power
to prevent a party from filing a plea or making a defence in apt
5eason.

3. The defence in this case, under the agreement that all matters might

be given in evidence the same as if’ specially plead, was frandulent repre-

* sentations as to the title and occupancy of the land sold. The agent of
plaintiff below, Miliham, was placed upon the stand, and the Court re-
tused to let him state what representations he did make when he sold

the land.

4. The Court also refused to let the defendant below show that the
note was given in consideration of the value of the land.
For all these obvious errors, the judgment below ought to be reversed.

H. M. WEAD,
For DPlaintiff.
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