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DEFENDANT’S AUTHORITIES %\ID ABRGUMENT.

It is not denied by the Plaintiff in ex-ror,r% 3 Kuficjent amount of
money went into the hands of Wood, the Dtputy Slﬁylﬂ‘, to safisfy all
the executions that are shown to be either in gife ]yﬂﬁls of Lt}(é,, Sheriff
or any of his deputies, as will appear by the s afgot Mic cas€pagreed
upon between the parties. But it is insisted by the plaififis that part
of those monies went into his hands as the nﬁ;t of thélefendgat.

The answer to that is, that while in the sale gt the pr exty‘iftgler the
chattle mortgage, he may be considered, so fift;as thegsdfe is concerned,
as the agent of the defendant; but after lhﬁ@é’mouoy‘- arising from the
sale came 1mto his hands, that agency ceaseil ¥y the agreement of thae
parties, as appears by thv evidence, and it was to be received and con-
sidered by Wood as payments on the exccutions mentioned in the as.
signment of the mortgage.

The proceeds of this sale then stood in the same position with the
other payments of 8178.71 and $120, made by the defendant to Wood
on the executions then in his hauds, as appears in the case agreed upon.
The fact that the money came into Wood’s hands as the proceeds of
a sale, cannot alter the right of the defendant to say it shall be applied
or the executions in his hands, or ever on any one of them, if he choso
80 to do, any mora than his right to direct the application of' the cash
which he himself handed to Wood, and as he did sodirect, and Wood
did consent so to receive it ; and as Wood was undoubtedly the agent
of the plaintiff to collect, receive and apply the, money, on the ¢xecu-
tions; oan any doubt exist that the defendant is discharged on these
executions to the amount so recerved by Wood. The assignment of
ghe mortgage shows it was received by Wood to secure these execu-
tions, he was pressing Briggs on them. Briggs hoped to pay, but
Wood required security on them, He offercd the chattle moitgage
and Wood accepted it, and the assignment shows for what purpose,and
then they stipulate if Wood receives anything oir the mortgage it shail
be as payments on the executions. v

Had not the excecutions been in Woad’s hands, he never would have
had the mortgage. Shall the plaintiffs then put him in a position to
demand and take the defendant’s property, and yet when he takes it,
refuse to acknowledge his acts. Let them now go the Sherifl’s Bond for
their remedy,and noc seck to wrest payment a second time {from an in-
noce.t defendant, whom they have already once compelled to part with
his property on their ¢xecution.

The position that the debtor may direet the application of his pay-
ments, need not, at this day, to be fortificd by reference to authoritics.

Butitis objected that the motion should not have been'to cancel judg-
ment, but to satisfy. We had alreads satisfied it once, and  were tired
of that mode of getting rid of it, and we therefore seught 1o cancel or
discharge it. The term canceled is the ordinary term used among
lawyers to denote that a judgment is discharged of record. '

The case-in 22d Ill., page 86, settles the authority of the Deputy to
act until the Sheriff is legally removed from Ofice, and really settles
this whole case. TR \

But 1t is objected that the plaintiffs hal no notice of the assigument
to Wood. Itmay be answered : neither had they of the payments to
him of the sums of 8178.71 and $120, nor was 1t necessary Lln&) should
have. Wood had notice, and he was their agent, and that was notice
to them. But the mortgage and assignment were both recorded on
the 26th day of July 1858, ihe duy he, Wood, got them, and while he
had the execution in his hands and he sold, during the life of the ex-
ecution. It was issued June 24th 1858 and he sold Sept. 11th, 1858,

There is no eyidence that Wood did not reet this execation in full.—
The executior geems to be lost or carried oft by Wood, and we have
theright to believe, in the absence of proof to the contrary, that he
kept bis agraement and did his duty as an ofiicer, by endorsing it
paid in full, as the evidence shows he received more money on them
than to pay all that appear to have been in his hands. ;

But the parol evidence that Wood aund Briges agreed ““that the
proceeds of the chattle mortgaged property should, if sold, be con-
sidored as pryments on the executions,” is objected to.

It would seem to be of but hittle importance whether it be admit-
ted or not. The assigument shows the mortgage to have been trans-
terred as a collatteral security on this execution with others. By that
the detendant directed tha application of the payment just as much
a3 he would in directing the applcation of a sum of woney that he
handed him with directions 50 to apply it. It does not coutradiet or
alter the terms and meaning of the assigriment, nor alter anything thd
assignment professes to state. It only shows with more clearnass and
at greater length the full understanding of the parties, assindicated in
the assignment.

The case of the Bank of Orange Co. vs. Wakeman 1st Cowen, 46, is
deemed irrelevant. So of the case of Robbins vs. Ruft, 24 Hills 8. &,
106. In this case there was no direction by the defendant to apply
the surplus on the junior exccutions. - ——-

Nor does the case of Langdon ct al »y. Pottor et nl 13 Mass, 317, ap-
Ply to this case.

Also in the case of Penn. »s. Winger Ist Itawle 295, there is no evi-
dence of a direction by the defendant of the application of the money
in the hands of the Sheriff, aud his promise so to apply it, as in this
case.

The only question in this case iy, did Wood, by virtue of holding
these executions in his hands, receive trom the defendant, or from his
property, which he was directed to apply on them, money enough to
satisfy them. The evidence shows he did, and mox« than enough, and
go the Court below decided, and directed the judgwent to be ou;cclled
which it is centended was the proper motion and the pl'ﬂpol'jlul;’:ment.‘
J. N. READING,

Atty, for Deft.in error,
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DEFENDANT'S AUTHORITIES AN%R' UMENT.
0L o bl
It is not denied by the Plaintiff 1n error, that a %ﬂicﬁ { ou%ll‘
G

money went into the hands of Wood, the Deputy Sheriff, to/satisf;
the executions that are shown to be either in the hands of S

or any of his deputies, as will appear by the state ofy the ¢ agroe
upon between the parties. But itis insisted by tho pfaintiffs fthat off W
of those monies went into his hands as the agent ¢the defepdant.

The answer to that is, that while i the sale ot ti¢property under the
chattle mortgage, he may be considered, so far as th sale is concerned,
a8 the agent of the defendant; but after the money arising from the
sale came 1nto his hands, that agency ceased by the agreement of the
parties, as appears by the evidence, and it was to be received and con-
sidered by Wood as payments on the executions mentioned in the as.
signwment of the mortgage.

The proceeds of this sale then stood in the same position with the
other payments of §178.71 and $120, made by the defendant to Wood
on the execntions then in his hands, as appears in the case agreed upon.
The fact that the money came into Wood’s hantls as the proceeds of
s sale, cannot alter the right of the defendant to say it shall be applied
or the executions in his hands, or over on any one of them, if he chose
g0 to do, any more than his right to direct the application of the cash
which he himself handed to Wood, and as he did sodirect, and Wood
did consent so to receiye it ; and as Wood was undoubtedly the agent
of the plaintiff to collect, receive and apply the money, on the exccu-
tious; can any doubt exist that the defendant is discharged on these
executions to the amount so received by Wood. ~The assignment of
she mortgage shows it was received by Wood to sccure these execu-
tions, he was pressing Briggs on them. Briggs hoped to pay, but
‘Wood required security on them, He offered the chattle moitgage
and Wood accepted it, and the assignment shows for what purpose,and
then they stipulate if Wood receives anytbiug on the mortgage it shall
be as payments on the executions.

Had not the executions been in Wo»>d’s hands, he never would hava
had the mortgage. Shall the plaintiffs then put him in « position to
demand and take the defendant’s property, and yet when he takes it,

, refuse to acknowledge his acts. Let them now go the Sherif’s Bond for

their remedy,and noc seek to wrest payment a sccoud time from an in-
nocent defendant, whom they have already once compelled to part with
his property on their execution. .

The position that the debtor may divect the application of his pay-

- ments, need not, at this day, to be fortified by reference to authoriiics.

Butit is objected that the motion should not have been'to cancel judg-
ment, but to satisfy. We had alveads satispied it once, and  were tired
of that mode of getting rid of it, and we therefore sought to cancel or
discharge it. The term canceled is the ordinary term used among
lawyers to denote that n judgment is diseharged ol record,

The case in 22d Ill., page 86, settles the authority ot the Depuaty to
act untilthe Sheriff is legally removedtrom Oftice, and really settles
this whole case.

But 1t is objected that the plaintifis had no notice of the assignment
to Wood. Itmay be answered : neither bad they of the payments to
him of the sums of 8178.71 and 8120, nor was 1t necessary they should
have, Wood had notice, and he was their agent, and that was notico
tothem. But the mortgage and assignment were both recorded on
the 26th day of July 1858, ihe duy he, Wood, got them, and while he
had the execution in his hands and he sold, during the life of the c¢x-
ecution. It was issued June 24th 1858 and he sold Sept. 11th, 1858,

There is no eyidence that Wood did not reet this execution in full.—
The executioe seems to be lost or carried oft by Wood, and we have
theright to believe, 1n the absence of proof to the contrary, that ho
kept his agraement and did his duty as an officer, by endorsing it
paid in full, as the avidence shows he received more money on them
than to pay all that appear to have been in his hands.

But the parol evidence that Wood and Briges agreed “that the
proceeds of the chattle mortgaged property should, if sold, be con-
sidered as peyments ou the executions,” is objected to.

It would scem to be of but little importance whether it be admit-
ted or not. The assigument shows the mortgage to have been trans-
ferred as a collatteral security on this execution with others. By that
the detendant directed tha application of the payment just as much
as he would in directing the application of a sum of wmoney that he
handed him with directious so to apply it. It does not coutradict or
ulter the terms and meaning of the assigument, nor alter anything the
asgignment professes to state. It only shows with more clearnoss and
at greater length the fall understanding of the parties, as indicated in
the assignment.

The case of the Bank of Orange Co. vs. Wakeman 1st Cowen, 46, ia

deemcd irrelevant. So of the case of Robbins vs. Ruff. 2d Hills S. {.
106. In this case there was no direction by the defendant to apply

the surplus on the junior erecutions.

Nor does the case of Langdon et al vs. Petter et al 13 Mass. 317, ap-
ply to this case.

Also in the case of Penn. vs. Winger 1st Rawle 295, there is no evi-
dence of a direction by the defendant of the application of the money
in the hands of the Sheriff, and his promise so to applyit, as in this
case,

The only question in this case is, did Wood, by virtue of holding
these cxecutions in his hands, receive from the defendant, or from his
property, which he was directed to apply on them, money enough to
satisfy them. The evidence shows he did, and more than enough, and
g0 the Court below decided, and directed the judgment to be cauncelled,
which it is centended was the proper motionand the proper judgment,

J. N. READING,
Atty. for Deft. in crror.
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It is not denied by the Plaintiff in error, that a éﬁfei;gie , amount of”
money went into the hands of Wood, the Deputy Shefiff;t0 satisfy all
the executions that are shown to be either in the hands . of "the Sheriff
or any of his deputies, as will appear by the state % dlhe_case Exegreed
upon between the parties. But it is insisted by the 1;1_inti%§ tiat part
of those monies went into his.hands as the agent of:the defendartt.

The answer to that is, that while in the sale of tHe propeity upder the
chattle mortgage, he may be considered, so far as tife-sale is*conterned,
as the agent of the defendant; but after the mongy)arisifig frofn tho
szle came 1nto his hands, that agency ceased by the agreement ot the
parties, as appears by the evidence, and it was to be veceived and con-
sidered by Wood as payments on the executions mentioned in the as-
signwent of the mortgage. ]

The proceeds of this sale then stood in the same position with the
other payments of §178.71 and $120, made by the defendant to Wood
ou the executions then in his hands, as appears in the case agreed upon.
The fact that the money came into Wood’s hands as the proceeds of
a sale, cannot alter the right of the defendant to say it shall be applied
or the executions in his hands, or ever on any one of them, if he chose
s0 to do, any more than his right to direct the application of' the cash
which he himself handed to Wood, and as he did sodirect, and Wood
did consent so to receiye it ; and as Wood was undoubtedly the agent
of the plaintiff to collect, receive and spply the money, on the execu-
tious; can any doubt exist that the defendant is discharged on these
executions to the amount so recerved by Wood. ‘'Ihe assignment of
she mortgage shows it was received by Wood to secure these execu-
tions, he was pressing Briggs on them. Briggs hoped to pay, but
‘Wood required security on them, He offered the  chattle moitgago
and Wood accepted it, and the assignment shows for what purpose,and
then they stipulate if Wood receives anytbing on the mortgage it shall
be as payments on the execations.

Had not the executions been in Wood’s hands, he never would have
had the mortgage. Shall the plaintiffs then put him in a position to
demand and take the defendant’s property, and yet when he takes it,
retuse to acknowledge his acts. Let them now go the Sherift’s Bond for
their remedy,and not seek to wrest payment a secoud time from an in-
nocent defendant, whom they have already once compelled to part with
his property on their execution.

" The position that the debtor may direct the-application of his pay-~
ments, need not, at this day, to be fortified by reference to authorities.

Busit is objected that the motion should not have been'to cancel judg-
ment, but to satisfy. We had alreads satisfied it once, and were tircd
of that mode of getting rid of it, and we therefore sought to cancel or
discharge it. The term canceled is the ordinary term used among
lawyers to denote that a judgment is discharged of record. ,

The case in 22d Ill, page 86, scttlés the authority ot the Deputy to
act until the Sberift is legally removed trom Office,and really settles
this whole case. .

But 1t is objected that the plaintiffs had no notice of the assignment
to Wood. Itmay be answered : neither had they of the payments to
him of the sums of §178.71 and $120, nor was 1t necessary they should
have, Wood had notice, and he was their azent, and that was notico
to them. But the mortgage and assignment were both recorded on
the 26th day of July 1858, ihe duy he, Wood, got them, and while ho
had the execution in his hands aund he sold, during the life of the ex-
ecution. It was issued June 24th 1858 and he sold Sept. 11th, 1858,

There is no eyidence that Wood did iot reet,this execution in tull.—
The executior seems to be lost or carried off by Wood, and we have
the right to believe, in the absence of proof to the contrary, that he
kept his agraement and did his duty as an officer, by endorsing it
paid in full, as the evidence shows he received more money on them
than to puy all that appear to have been in his hands.

But the parol evidence that Wood and Briggs agreed ‘‘that the
proceeds of the chattle mortgaged property should, if sold, be con-
sidered as pryments on the executions,” is objected to.

It would seem to be of but little importance whether it be admit-
ted or not. The assigument shows the mortgage to have been trans-
ferred as a collatteral security on this execution with others. By that
the detendant directed tha application of the payment just as much
as he would in directing the application of a sum of money that he
handed him with directions so to apply it. It does not coutradict or
alter the terms and meaning of the assigument, nor alter anytking the
assignment professes to state. It only shows with more clearnsss and
at greater length the full understanding of the parties, as indicated in
the assignment.

The case of the Bank of Orange Co. vs. Wakeman 1st Cowen, 46, is
deemed irrefevant. So of the case of Robbins vs. Ruff, 2d Hills S. .
106. In this case there was no direction by the defendant to apply
the surplus on the junior erecutions.

Nor does the case of Langdon et al vs. Petter et al 13 Mass. 317, ap- -
ply o this case.

Also in the case of Penn. vs. Winger 1st Rawle 295, there is no evi-
dence of a divection by the defendant of the application of the money
in the hands of the Sheriff, and his promise so to apply it, as in this
case.

The only question in this case i, did Wood, by virtue of holding
these exegutions in his hands, receive from the defendant, or from his
property, which he was directed to apply on them, money enough to
satisfy them, The evidence shows he did, and more than enough, and
80 the Court below decided, and directed the judgment to be cuncelled,
which it is centended was the proper motion and the proper judgment.

- J. N. READING,
Atty. for Deft. in error.
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It is not denied by the Plaintiff 1n error, that Js iﬁéiey‘am t
money went into the hands of Wood, the Deputy; Sheriff, t%-‘at all
the executions that are shown to be either in the'fands of%the iff
or any of his deputies, as will appear by the sta#fof the cdie %d

t

oxtiit of

upon between the parties. But it is insisted by thf plaintiffify thatar
of those monies went into his hands as the ageni#of the de an

The answer to that is, that while in the sale of7 propexty"uuder the
- ohattle mortgage, he may be considered, so far asfhe sale is concerned,
as the agent of the defendant; but after the money arising from the
szle came 1nto his hands, that agency ceased by the agreement of tha
parties, as appears by the evidence, and it was to be veceived and con-
sidered by Wood as payments on the executions mentioned in the as-
signwent of the mortgage.

The proceeds of this sale then stood in the same position with the
other payments of $§178.71 and $120, made by the defendant to Wood
ou the exeoutions then in his hands, as appears in the case agrecd upon.
The fact that the money came into Wood’s hands as the proceeds of
a sale, cannot alter the right of the defendant to say it shall be applied
or: the executions in his hands, or ever on any one of them, if he chose
80 to do, any more than his right to direct the application of the cash
which he himself handed to Wood, and as he did sodireot, and Wood -
did consent 8o to veceiye it ; and as Wood was undoubtedly the agent
of the plaintiff to collect, receive and apply the money, on the execu-
tions; can any doubt exist that the detendant is discharged on these
exeoutions to the amount so received by Wood. ‘I'he assignment of
jhe mortgage shows it was received by Wood to secure these execu-
tions, he was pressing Briggs on them. Briggs hoped to pay, but
Wood required security on them, He offered the chattle mo:tgage
and Wood accepted it, and the assignment shofvs for what purpose,and
then they stipulate if Wood receives anything on the mortgage it shall
be as payments on the executions. -

Had not the executions been in Wo>d’s hands, he never would have
had the mortgage. Shall the plaintiffs then put him in a position to
demand and take the defendant’s property, and yet when he takes it,
retuse to acknowledge his acts. Let them now go the Sherift’s Bond for
their remedy,and not seek to wresy payment a secoud time from an in-
noceut defendant, whom they have already once compelled to part with
his property on their execution.

The position that the debtor may direct the application of his pay-
ments, need not, at this day, to be fortified by reference to authorities.

Busitis objected that the motion should not haye been’to cancel judg-
ment, but to satisfy. We had alreads satisfied it once, and were tircd
of that mode of getting rid of it, and we therefore sought to cancel or
discharge it. The term ocanceled is the ordinarys term used among
lawyers to denote that a judgment is discharged of record.

The case in 22d IlL, page 86, settles the authority of the Deputy to
act until the Sheriff is legally removed trom Ofice, and x'eally settles
this whole case. o

But 1t is objected that the plaintiffs had no notice of tho assignment
to Wood. Itmay be answered : neither had they of the payments to
him of the sums of $176.71 and $120, nor was 1t necessary they should
have. Wood had notice, and he was their agent, and that was notico
to them. But the mortgage and assignment were both recorded on
the 26th day of July 1858, ihe duy he, Wood, gotthem, and while he
had the execution in his hands and he sold, during the life of the cx-
ecution. It was issued June 24th 1858 and he sold Sept. 11th, 1858,

There is no eyidence that Wood did not reot this execution in full —
The exeoutior seems to be lost or carried off by Wood, and we have
theright to believe, in the absence of proof to the contrary, that ha
kept his agraement and did his duty as an officer, by endorsing it
paid in full, as the evidence shows he received more woney on themn
than to puy all that appear to have been in his hands.

But the parol evidence that Wood and Briggs agreed ‘‘that the
proceeds of the chattle mortgaged property should, if sold, be con-
sidered as. pryments on the executions,” is objected to.

It would seem to be of but little importance whether it be admit-
ted or not. The assigument shows the mortgage to have been trans-
ferred as a collatteral Becurity on this execution with others. By that
the detendant direoted tha, application of the payment just as much
as he would in directing the application of a sum of moncy that he
handed him with directions so to apply it. It does not coutradict or
alter the terms and meaning of the assignment, nor alter anytking the
assignment professes to state, It only shows with more clearnass and
at greater length the full understanding of the parties, as indicated in
the assignment, 5

The case of the Bank of Orange Co. vs. Wakeman 1st Cowen, 46, is
deemed irrelovant. 8o of the oaso of Robbins vs. Ruff, 2d Hills S. .
tll:):'su Ili this osﬁe Uhere wag no direction by the defendant to apply

rplus on the junior ions.

Nor does the ca%e of L:;‘;?i‘ggoet al vs, Petter et al 13 Mass. 317, ap-
ply to this cage,

Also in the cage of Penu, vs. Winger 1st Rawle 205, there is no evi-
dence of a direction by the defendant of the application of the money
lcnn:go hands of the Sheriff, and his promise 8o to apply it, as in this

The only question in this case i, did Wood, by virtue of holding
these executions in his hands, receive from the defendant, or from bis
Property, which he was directed to apply on them, money enough to
satisfy them, The evidence shows he did, and more than enough, and
80 the Court below decided, and directed the judgment to,be cuncelled,
which it is centended was the proper motion and the proper judgment,.

J. N. READING,
Atty. for Deft.in error,
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STATE OF ILLINOIS, s=

SUPREME COURT
Third Grand Division.
April Term, 1862.
HEN RY E. DIBBLEE, etals.
CALEB T, I%RIGGS.

PLAINTIFF’S POINTS AND AUTHORITIES,

; ZRROR TO GRUNDY.

Tbis was a motion to set aside exeeution and cancel the judgmert,
and was sustained by the court beloy.,

This was not a proper motion. The motion should have bLeen to sat-
isfy or discharge the judgment. It was claimed by the defendant in
error, that the judgment was satisfied by payment. There is a differ-
ence between a cancellation and a satistaction. To cancel means, fivst,
to cross and deface as a writing, to blot out, to expurge, to erase, to
efface. Secondly to aunul, Itis not denied that the judgment was
regular. 1f the motion would be proper under any circamstances, it
it would be obviously improper and erronions to caneel aregular judg-
ment.

If it is admitted that the deputy of the Shiriff, could act in his official
capacity afier the absconding of the Sherift,as would seem to have been
held by this Court, 22 III, 86, yet it is contended by plaintifts in error
in this case, that the evidence as per the stipulation of parties, shows
that the deputy acted as the agent of the deféndant in crror, and_ not
in his officiul character. The mortgage was assigiued to him as collat-
eral security for the executions, he agrcecing with' the execution debtcr
to apply the proceeds on the executions. The plaintifts in error, or their
attorney knew nothing of this transactim No lewy was made on the
execution, and the deputy did not procced i due course of iaw. The
Sheriff can only discharge an execution by procecding to execute it in
duc course of law. Bank of Orange Co. vs. Wakenan 1, Cowen 46.
The sale was made by uirtue of the powerin the chattel mortgaue.

Where a Sheriff in South Carolina sold negroes under a movtgage
after condition broken, it was held that he acted as agentof the morta-
gee, and not in s official character, and the cours refused to order
the surplus proceeds ot the sale, after satisfying the mortgage, to be
applied to junior execntions. Robbns s, Ref 2, 1130 S, €. 106,

The debuty acting as the sgent of the deferdant coror, it was the
duty of the defendant to see to the ayplication of the proceeds of the
sale. There is no evidence even that the excention was in the hands
of the deputy at the time the sale was made. The pPlaintifts in error, or
their attorney had no notice of the sale, and  kuew nothing of'it, and
no opportunity was given them to sce to .the application of the pro-
ceeds.

Possession of money by a Sherif, suilicient to satisty a prior judg-
ment, is not per se a satisfaction: Pennsylvania es. Winger 1, Rawle
295.

‘The receipt of a promissory note of a greater amount than the judg-
ement by the attorney of the judwement ereditor payable to the debt-
or, which the attorney was s coliedt, and in consideration of which
the execution was retw ned unsad ‘e, and the money due on the note
was lost by the attoineys neglect, held thag the judgment was not djs.
charged. Langdon et al Adamrs, vs. Potier of al, 13 Mass. 317.

The testimony of Mr, Reading was improperly admitted because ir-
relevant,and because it was in regard to the terms and conditions of the
assignment of the mortgage, of’ which the written assignment was the
best evevidence,

s J.W. NEWPORT,
‘l&«' J/Z:/,W/J(Zt;( (%) Atty. for PIff. in crroy.
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STATE OF ILLINOIS, s=

SUPREME COURT
Third Grand Division-

April Term, 1862

HENRY E. DIBBLEE, etals. )
VS S FRROR TO GRUNDY.

CALEB T. BRIGGS.
PLAINTIFE'S POINTS AND AUTHORITIES.

This was a motion to set aside execution and cancel the judgmert,
and was sustained by the court below.

This was not a proper motion. The motion should have been to sat-
isfy or discharge the judgment. It was claimed by the defendant in
error, that the judgment was satisfied by payment. There is a differ-
ence between a cancellation and a satistaction. To cancel means, first,
to cross and deface as a writing, to blot out, to expurge, to erase, to
efface. Secondly to anmul, It is not denied that the judgwent was
regular. 1f the motion would be proper under any cirenmstances, it
it would be obviously improper and erronious to cancel aregular judg-
ment.

If it is admitted that the deputy of the Shirvitt, could act in his oflicial
capacity after the absconding of the Sheriff,as would seem to have been
held by this Court, 22 Tll, 86, yet it is contended by plaintils in crror
in this case, that the evidence as per the stipulation of parties, shows
that the deputy acted as the agent of the defendant in crror, and 1ot
in his officiul character. The mortgage was assigaed to him as collat-
eral security for the excentions, he agreeing with the execution debter
to apply the proceeds on the executions. The plaintiffs in errvor, ortheir
attorney knew nothing of this transact'on. No levy was made on the
execution, and the deputy did not proeeed in due course of iaw. The
Sheriff can only discharge an execution by proceeding to execute it in
duc course ot law. Bank of Orange Co. vs. Wakeman 1, Cowen 46.
The sale was made by uirtue of the power in the chattel mortgaue.

Where a Sherift in South Carolina sold negroes under a mortgage
after condition broken, it was held that he acted as agent of the morta-
gee, and not in his official character, and the court refused to order
the surplus proceeds of the sale, after satisfying the mortgage, to be
applied to junior executions. Robbins »s. Ruft 2, HiNl S. C. 406.

The debuty acting as the agent of the defecdant *n e.ror, it was the
duty of the defendant to see to the ayplication of the proceeds of the
sale. There is no evidence even that the execution was in the hands
of the deputy at the time the sale was made. The plaintiffs in error, or
their attorney had no notice of the sale, and knew nothing of'it, and
no ?lpportunity was given them to sce to  the application of the pro-
ceeds.

Possession of money by a Shevifl, svflicient to satisfy a prior juda-
ment, is not per sc asatisfactien*  Pennsylvania 2x. Winger 1, Rawle
295. !

‘The receipt of a promissory tote of a greater amount than the judg-
ement by the attorney of' the judgement creditor payable to the debt-
or, which the attorney was to collect, and iu consideration of which
the execution was returned unsatisfied, and the money due on the note
was lost by the attorneys neglect, held that the judgment was not dis-
charged. Langdon et al Adamrs, vs, Potter et al. 13 Mass. 317.

The testimony of Mr. Reading was improperly admitted because r-
relevant,and because it was in regard to the terms and conditions of the
assignment of’ the mortgage, of which the written assignment was tho
Jbest evevidence,

I@b/u,w J.W. NEWPORT.
\ /\0 /M "\“_"- fUl' Tl in error.,
lb&la(/w-t /




STATE OF ILLINOIS, ss

SUPREME COURT
Third Grand Division.
April Term, 1862.
HENRY E. DIBBLEE, etals,
CALEB T.V 'JS;RLGGS.

PLAINTIFF'S POINTS AND AUTHORITIES,

g ERROR TO GRUNDY.

This was a motion to set aside execution and cancel thie Judgmert,
and was sustained by the court below.

This was not a proper motion. The motion sliould have been to sat-
isfy or discharge the judgment. It was cliimed by the defendant in
error, that the judgment was satisfied by payment, There is a differ-
ence between a cancellation ang a satisfaction. To cance] means, first,
to cross and detace as a writing, to blot out, to expurge, to erase, to
efface. Secondly to annul, Tt is not denied that the judgwent was
regular. 1f the motion would he broper under any circumstances, it
it would be obviously improper and erronjous to cancel aregular Jjudg-
ment.

If it is admitted that the deputy of the Shiritt, could act in his official
capacity afier the absconding of the Sheriffjas would scem to have been
held by this Court, 22 111, 86, yet it is contended Dy plaintitts in error
in this case, that the evidenco as per the stipulation of parties, shows
that the deputy acted as the agent of the defendang in crror, and uot
in his officiul character. The mortgage was assigned to him as collat.
eral security for the executions; he agreeing with the execution debter
to apply the proceeds on the executions.  The plaintiffs iy cerror, ortheir
attorney knew nothing of this transaction. No e J was made on the
execution, and the deputy did not proceed 1 due course of ja g The
Sheriff can only disedarge an execution by proceeding to execute it jn
duc course ot law. Bank of Orange Co, “ps. Wakeman 1, Cowen 4 o.
The sale was made by uirtue of the power in the chattel mortgage,

Where a Sheriff in South Carolina sold negroes under a mortgage
after condition broken, it was held that he acted as agentof the morta-
gee, and not in his official character, and the eours refused to order
the surplus proceeds of the sale, after satistying the mortgage, to be
applied to junior executions. Pobbing vs. Rust 2, LN S. C. 106,

The debuty acting as the agent of the deferdant in cwror, it was the
duty of the defendant to see to the ayplication of the proceeds of the
sale.  There is no evidence even that the exceution was in the hands
of the deputy at the time the sale was made.  The plaintifty in error, or
their attorney had no notice of the sale, and kuew nothing of it, and
no opportunity was given them to sce to the application of the pro-
ceeds.

Possession of money by a Sherift, soflicient to satisty a prior judg-
ment, 1s not per se a satisfactien- Pennsylvania vy, Winger 1, Rawle
295. '

‘Lhe receipt of o promissory note of g greater amount than e Judga-

- ement by the attorney of the Jjud zement creditor payable to the delyt-

.or, which the attorney was to collect, and in consideration of whicl,

the execution was veturaed unsatigfied, and the moncy due on the note

was lost by the attorneys neglect, held that the judgment was not dis-
charged. Langdon ot al Adamrs, vs. Potter ot gl 13 Mass. 317,

The testimony of Mr, Readi 'S Was improperly admitted because ir-
relevant,and because it was in regard to the terms and condiiions of the
assignment of the mortgage, of which the written assignment was the

best evevidence,
){,2 7 o 7 J. W, NEWpPonRT.
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STATE OF ILLINOIS, s=
SUPREME COURT
Third Grand I)ivisiqn-
April Term, 1862.
HENRY E. DIBBLEE, etals.
CALEB TY']SS'.RIGGS.
PLAINTIFF’S . POINTS AND AUTHORITILS.

; ERROR TO GRUNDY.

Tbis was a motion to set aside execution and cancel the Jjudgmert,
and was sustained by the court below.

This was not a proper motion. The motion should have been to sat-
isfy or discharge the judgment. It was claimed by the defondant in
error, that the judgment was satisfied by payment.” There is a difter-
ence between a cancellation and a satistaction. To eancel means, first,
to cross and deface as a writing, to blot out, to expunge, to ecrase, to
efface.” Secondly to annul, It is not denied that the judement was
regular. 1f the motion would be proper under any circumstances, it
it would be obviously improper and erronious to eancel a regular judg-
ment.

Ifit is admitted that the deputy of the Shivift, could act in his oflicial
‘capacity after the absconding of the Sherift,as would scem to have been
held by this Court, 22 Tll, 86, yet it is contended by plaintits in crror
in this case, that the evidence as per the stipulation of parties, shows
that the deputy acted as the agent of the defendant in crror, and not
in his officiul character. The mortgage was assigacd to hiwm as collat-
eral security for the executions, he agrecine with the execution debtor
to apply the proceeds on the executions. - Liic plaintiffs in crror., ortheir
attorney knew nothing of this transaction. No levy was made on.the
execution, and the deputy did not proceed in due course of inw. The
Sheriff can only discharge an exccution by procecding to exccute it in
due course of law. Bank of Orange, Co, “vs. Wakenan 1, Cowen 4¢.
The sale was made by uirtue of the power in the chattel mortgage,

Where a Sheriff in South Carelina sold negroes under a mortgage
after condition broken, it was 'held that he acted as agentof the morta-
gee, and not in his official character, and the court .refused to order
the surplus proceeds of the sale, atter satisfying the mortgage, to be
applied to junior executions, Robbins vs. Reff 2, Hill S.’C. 106,

The debuty acting as the'gent of the defer:dant n civor, it was the
duty of the defendant to see to the ayplication of the proceeds of the
sale. ‘There is no evidence even that the exccution was in the hands
of the deputy at the time the sale was made. The plaintiffs in error, or
their attorney had no notice of the sale, and kuew nothing of it, and
10 zpport.unity was given them to sce to the application of the pro-
ceeds.

Possesgion of money by a Sherift, srflicient to satisfy a prior judg-
ment, 1s not per s¢ a satisfactien  Pennsylvania vs. Wineer 1, Rawle
~ 295. . .

‘The receipt of a promissory note of a greater amount than the judg-
‘*ement by the attorney of the judgement creditor payable to the debt-
or, which the attorney was to collect, and in consideration of which
the execution was returned unsatisfied, and the moncy due on the note
waslost by the attorneys neglect, held that the judgment was not dis-
charged. Langdon et al Adamrs, vs. Potter et'al. 13 Mass., 317,

The testimony of Mr. Reading was improperly admitted because ir-
relevant,and because it was in regard to the terms and conditions of the
assignment of' the mortgage, of which the written assignment was the
best evevidence, T

J.W. NEWPORT.
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STATE OF ILLINOIS, s=

SUPREME COURT
Third Grand Division.

April Term, 1862.

HENRY E. DIBBLEE, etals.

VS. ERROR TO GRUNDY.
CALEB T. BRIGGS.

PLAINTIFF'S POINTS AND AUTHORITIES.

This was a motion to set aside execution and cancel the judgmect,
and was sustained by the court below.

This was not a proper motion. The motion should bave been to sat-
isfy or discharge the judgment. It was claimed by the defendant in
error, that the judgment was satisfied Dby payment, There is a difter-
ence between a cancellation and a satistaction. To cancel means, first,
to cross and deface as a writing, to blot out, to expurge, to erase, to
cfface. Secondly to aunul, Itis not denicd that the Jjudgment was
regular. 1f the motion would be proper under any circaumstances, it
it would be obviously improper and erronious to cancel a regular judg-
ment,

If it is admitted that the deputy of the Shirift, could act in his official
capacity afier the absconding of the Sheriftyas would scem to have been
held by this Court, 22 IlI, 86, vet it is contended by plaintitfs in crror
in this case, that the evidence as per the stipulation of' parties, shows
that the deputy acted as the agent of the detendant in error, and not
in his officiul character. Tha mortgage was assigned to him as collat-
eral security for the executions, he agreeing with the execuation debter
to apply the proceeds on the executions. The plaintifts ia ervor, ortheir
attorney knew nothing of this transaction. No levy was made on the
execution, and the deputy did not proceed in duc course of in . The
Sheriff can only discharge an execution by proceeding to execute it in
duc course of law. Bank of Orange Co. “vs. Wakeman 1, Cowen 40,
The sale was made by uirtue of the power in the chattel mortgage.

Where a Sheriff in South Carolina sold negroes under & mortgage
after condition broken, it was held that he acted as agent of the morta-
gee, and not in his official character, and the court refused to order
the surplus proceeds of the sale, after satisfying the mortgage, to be
applied to junior executions. T2>bbins ws. Roff 2, Hill S. C. 406.

The debuty acting as the agent of the deferdant in coror, 1t was the
duty of the defendant to sce to the ayplication of the proceeds of the
sale. There is no evidence even that the exccution was in the hands
of the deputy at the time the sale was made. The plaintifts in ercor, or
their attoyney hpd no notice of the sale, and kuew nathing of it, and
no ?lpportuuit;y was given them to sce to the application of the pro-
ceeds.

Possession of money by a Sherift, sv%icient to satisty a prior judg-
ment, s not per se a satisfactien® Pennsylvania vs. Winger 1, Rawle
295.

"The receipt of a promissory note of a greater amount than the judg-
ement by the attorney of the Judgement creditor payable to the deb-
or, which the attorney was t> collect, and in consideration of which
the execution was returned unsatietied, and the moncey due on the note
was lost by the attorneys neglect, held that the judgment was not dis-
‘charged. Langdon et al Adamus, vs. Potter ot al. 13 Mass. 517,

The testimony of Mr. Read'ng was improperly admitted beeause ir-
relevant,and because it was in regard to the terms and conditions of the
assignment of the mortgage, of which the written assignment was tho
best evevidence,

_ J.\W. NXWPORT.
Lk % Atty. for P in crror,
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