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I the Supreme Gomt of Illinois,

—_———————

APPRII: TERIVI, 18G1.

ICHABOD DAYVIS
againse Error to Winnebago Clircuit Court.
“WILLIAM RANDALL & CO. ‘ '

The record from the Court below sets out a petition of Ichabod Davis, the defendant below,
upon which a writ of certiorari was issued by order of the Master in Chancery, to remove a
judgment from a Justice Court, in favor of William Randall & Co., against Davis.

The petition was sworn to, and states as follows:

“The petition of Ichabod Davis, of the County of Winnebago, respectfully represents, that on
the second day of July, of the present year, a summons was issued against him by Price B.
Webster, Esq., a Justice of the Peace, of Iloward, in the County of Winnebago, at the suit of
William Randall & Co., returnable the ninth day of July 1859, at one o’clock in the afternoon
and that the said summons was served upon this petitioner; that at 2 o’clock in the said return
day, this petitioner appeared at the oftice of the said Justice, according to the requirement of
the said summons, and requested him to call the said cause ; and that the said Justice, although
not then engaged in any other trial, took no notice of the said request; that this.petitioner then
went out to obtain a witness, returncd to the office in about half an hour afterwards, and there
found the said William Randall and his partner, William T. Crouch, and the said Justice,
footing up figures which appeared to be the account of the said plaintiffs against this peti-
tioner; that this petitioner therecupon remonstrated against the said proceeding, and reminded
the said plaintifts of one item of account of ten dollars which he had against them, and of
another item or aggregate of items of eight dollars; and that they directed the item of ten
dollars to be allowed, and according to the hest of this petitioner’s recollection, the eight
dollars also.

And this petitioner further represents, that after some more altercation, the said William
Randall offered that if this petitioner would promise to come and settle with the said plaintifts
in twenty days, they would withdraw the said suit and pay the costs thereof; that this peti-
tioner thereupon stated to the said Randall that he, this petitioner, was going to Iowa, and did
not know as he should get back within the twenty days, and stated that he would call and
settle as soon as he returned and could find his pass book, containing his account against the
said plaintiffs, the said book being then mislaid; and that the said Randall, as this petitioner
understood, then directed the said suit to be discontinued, and this petitioner left the said
office, supposing the said suit had been discontinued; and that this petitioner did not know,
nor had any intimation to the contrary, or that a judgment had been rendered against him in
the said cause, until on or about the fifteenth day of August last past, when a constable stated
to bimthat he had an execution upon a judgmentin the said cause—which time was more than
twenty daysfrom the date of the said judgment; so that this petitipner never had an oppor-
tunity to take an appealfrom the said judgment in the ordinary way.

Aud this petitioner further represents, that a certified copy of the entry of thesaid judgment
is hereunto annexed ; and that in his opinion the said judgment is unjust and erroncous; and
that the said injustice and error consists in this, that he, this petitioner, had no opportunity to
present his defence to the said action, as is herein before shown, and that the said judgment
was rendered for twenty-three dollars or over, more than this petitioner was indebted to the
said plaintiffs.

This petitioner therefore prays, &e.

(Signed) ICITABOD DAVIS.

A writ of certiorari was issued upon this petition on 7th January, 1860.

On the 14th February, 1860, the plaintiffs below filed a motion to dismiss the certiovari, assign-
ing as reasons that the petition is insuflicient, indetinite and uncertain, and the defendant does
not show facts to bring himself within the law as entitled to the writ; and that he will show by
affidavit its untruthfulness.

The motion to dismiss the certiorari was taken up on the 5th October, 1860,
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The petition having been read as it appears on the files in the cause, the appellees plaintiffs
offered, in order to disprove facts alleged in the petition, two affidavits of William Randall,
plaintiff, and two affidavits of the Justice, Price B. Webster.

The first affidavit of William Randall is dated 29th February, 1860, was filed 2d March, 1860.
It states that at the trial before the Justice, on the 9th July, 1859, Davis was present, and then
knew the judgment rendered against him for the amount the same rendered; and after the
same was so rendered against him promised this affiant to fix the same with him in a short time,
stating that he was going to Iowa for a few days, and on his return he would fix it, the judg-
ment, up with this afliant; that shortly after he went away for a few days, but shortly returned,
and on his return failed to pay the judgment as he had agreed to do, and affiant caused exccu-
tion to issue.

The second aflidavit of Randall was dated 2Sth June, 1860, and was filed the same day. It
states that Ichabod Davis was present at the trial before the Justice, and was at the time of the
trial notified to put in his defence, if he had any; that Davis said he had no defence to put in
before a onc-horse court; that after the trial the court informed him of the judgment against
him; that therenpon the said Davis remarked, you may go to hell with your judgment.

The first affidavit of Webster is dated 29th February, 1860, and was filed 2d March, 1860.
It states that Davis was present at the trial before Webster, and then knew of the rendition of
the judgment against him, and made no objection to its rendition ; that on the trial it was proven
to the satisfaction of the court, that Davis was indebted to the plaintiff in amount of the
judgment.

The second aflidavit of Webster is dated 28th June, 1860, and was filed the same day. It
states that Ichabod Davis was present at the time of the trial, and was notified by the affiant
to produce his defence, if any he had; that he then told this affiant, who was then acting as
court in said eause, that he had no defence to put in before a one-horse court ; that after hear-
ing the cause, he informed Davis what the amount of the judgment rendered against him was;
and Davis then said, you may go to hell with the judgment.

The defendant’s counsel objected to the introduction of the affidavits, on the ground that the
facts stated in the petition were to be taken as true, and the truth thereof could not be tried by
affidavit. They also stated that they had aflidavits to introduce, if affidavits were admitted,
as follows:

They produced the affidavits of John R. Herring, Allen Rice and Michael Clarke.

The affidavits of Herring and Rice are dated 2d March, 1860, and were filed 5th Oct., 1860.

The aftidavit of John R. Herring and Allen Rice states that on 9th July, 1859, each deponent
was present at the office of Price B. Webster; that while there an altercation took place
between William Randall and Ichabod Davis, about the suit then pending between them; that
Davis denied the truth of the amount attempted to be sustained against him, and claimed that
he was not indebted to the amount which Randall claimed ; he also alleged that he had mislaid
his pass-book in which the account of their dealings was kept, and could not find the same ;
that Davis did make objection to the rendition of any judgment against him : that Randall
then and there oftered to Davis, that if he would in twenty days, or immediately after his return
from Towa, bring his accounts and settle with him,he, said Randall, would allow him all eredits,
and make all deductions from his said Randall’s claim which was just and right.

Rice further says, that Randall then and there said to Davis, and to the Justice, Price B.
Webster, that he would let the case drop, or stand just as or where it was. Said Randall had
previous to said agreement about a future settlement in twenty days, or after Davis returnad
from Iowa, made oath that he feared that he would lose his debt unless an execution was tssued
forthwith ; but afiant believes that no judgment had been recorded at the time said Randall

.

made said Iast mentioned oath. The affiant paid particular attention to the proceediigs before
the Justice.

The affidavit of Michael Clarke states, that on 9th July, 1859, he was present at the office
of Webster, the Justice, when the cause was called for trial ; that Davis objected to the trinl
at that time, because he had paid about $18 of plaintift’s account for which he was not credlited 5
that he had lost his account book, and therefore conld not settle then, or try the case. Randall
then offered, if Davis would come and settle with him in twenty days, he would dismiss the
case. Davis said he was going to Towa, and did not know as he would be back in twenty
days, but promised as soon as he could get back, and get his account book, he would eall and
settle with plaintifis. Thereupon he heard Randall say to the Justice, “ Dismiss the canse, wud




I will settle it at another time with Lhim.” I did not notice any witness sworn in the case. T
heard Davis say to the Justice, if he rendered any judgment in the case he would appeal it.
This was before Randall told the Justice to dismiss the cause.

The court, after hearing the arguments of counsel, refused to admit the aftidavits, and upon
inspecting the petition, expressed the opinion that the same was not sufficient to sustain the writ
of certiorari, it appearing to the court that the defendant was negligent in not ascertaining that
judgment had been rendered against him by the Justice of the Peace; that he was bound to
know what judgment the Justice rendered.

Upon the court expressing this opinion, the defendant’s counsel waived their objection to
the introduction of the affidavits, and all the said affidavits were offered on the part of the
defendant ; but the court refused to consider the same, on the ground that affidavits in the case
were admissible. The defendant excepts to this opinion, and the exception is allowed.

And thereupon the court sustains the motion to dismiss the writ of certiorari, and the defend-
ant excepts, and his exception is allowed. And a bill of exceptions is signed and sealed.

The order dismissing the writ was then entered of record.

ASSIGNMENT OF ERRORS.

1. The petition is sufficient to sustain the writ of certiorari, and the Circuit Court erred in
giving the opinion that the same was insufficient on the ground that Ichabod Davis was negli-
gent in not ascertaining that the Justice had rendered judgment against him, and that he was

bound to know what judgment the Justice rendered.

9. The Cireuit Court erred in refusing to consider the affidavits, after Davis had waived his
objections to the same, and had offered them to the court on his part.

3. The Circuit Court ought to have overruled the motion to dismiss the writ of certiorari,
and not to have sustained it.

BURNAP & IIARVEY, Attorneys for Plaintiff in Ervor.
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