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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

HIRAM JOY,
AUGUSTUS TFRISBIE,
GEORGE DELAMATER,
ROBERT ETHERIDGE,
AUGUSTUS D. ROSE axo U Appeal from Cook County.
‘MARY JANE ROSE, n1s wirE,
Axp CHARLES G. CONKEY,
V.

NICHOLAS BERDELL.

ABSTRACT OF THE RECORD.

This was an ejectment brought by appellee against appellants, to
recover Lot 23 in Block 80, School Section Addition to Chicago.
tecord

page 1 Placita.
ge 1.

o The usual order or rule on defendants to plead in twenty days.
Plea of general issue by all of defendants, Oct. 11, 1858.

Orders showing a trial on 7th and 8th of February, 1859, withdrawal
of juror on motion of plaintiff, and continuance.

Declaration—purporting to be copy of the original—avers possession
of premises January 1, 1855, avers entry, &ec., June 1, 1857. Does not
state the nature of plaintifi’s estate or interest in the premises.

To this is appended the usual notice.

Copy of instrument purporting to be an agreement of counsel, that
the “within” is a true copy of the said declaration and notice, and that
it may be substituted as and for the original declaration, and stand as
filed as of the date of the filing of the original declaration. Signed by
counsel for plaintiff only.
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Affidavit of Geo. II. Kennedy, that he drew the within declaration
and notice as and for a true copy of the original declaration and notice,
and that as he now remembers and verily believes the within is a true copy
of the original declaration and notice.

Amended declaration, averring that plaintiff was, on the 1st day of
January, 1857, possessed of and had a fee simple right in and to the
premises. Avers entry June 1st, 1857. Anotber count, ciaiming W.
2% of the premises. Otherwise the same.

No notice attached to this declaration.

Record shows the empannelling of a jury to try the cause, and com-
mencement of the trial, on the 12th of October, 1859.

Disclaimer of George Delamater, one of the defendants, filed October
13th, 1859.

Trial concluded, and verdict of guilty as to all of defendants, October
13th, 1859.

Motion of defendants for a new trial overruled October 29, 1859.
Appeal prayed to Supreme Court, and allowed upon filing bond within
thirty days.

Appeal bond filed November 1, 1859.
Bill of exceptions.

The bill of exceptions states that the plaintiff introduced evidence
which showed title to the premises in question in J. M. Tarner, and then
offered in evidence a deed from said Turner to Jeremiah Briggs, dated
Nov. 17, 1836 ; deed and acknowledgment are set out in full. They are
in the ordinary form.

The Dbill of exceptions further states that the plaintiff then of-
fered and gave evidence which showed the title of said Briggs to have
passed to Wm. W. Saltonstall, assignee in bankruptey of said Briggs.
The plaintift then gave in evidence a written stipulation by the counsel,
as follows: ‘

“Svrerior Courr or Cmicaco.
NICHOLAS BERDELL
V. In Ijectment.
HIRAM JOY AND OTHERS. } :
The undersigned, counsel for the defendants in the above cause,
hereby stipulate that they will allow the following deeds and papers to




go in evidence to the jury on the trial of said cause, without requiring
the originals of which they are copies to be produced, or be accounted
for, and that they shall have the same effect and weight that the originals
would have, and no more:

1st. Copies of 1st Patent for land in question to Russell E. Hea-
cock.

2d. A subdivision of the land which includes that in question by
said Heacock.

3d. A deed from said Heacock and wife to Francis Blanchard,
conveying land including that in question.

4th. The. subdivision of land last above as conveyed to said
Blanchard.

5th. A deed from said Blanchard to Thomas Jenkins, conveying land
in question.

6th. A deed from said Jenkins and wife to John M. Turner for
land covering and including the land in question.

Tth. John M. Turner and wife to Jeremiah Briggs, conveying
the land in question.

8th.  William W. Saltonstall’s deed as assignee in bankruptey of
said Briggs to Nicholas Berdell, the plaintiff, and that this deed shall be
evidence of the recitals therein, without sustaining the same by any
record or proceedings, and also copies of all the deeds under the tax sales
of said land under which the said Berdell claims the land in controversy
mediately or immediately. But this stipulation is not to preveut the de-
fendants from making any objections which they would be entitled to
make, if the original of such deeds and papers were produced in evidence.

The originals to be produced in all cases where they can be obtain-
ed, it being the intention only of the undersigned to waive the necessity
of affidavits as to search, &ec., and inability to obtain originals. The state-
ment of counsel that the originals are beyond his control, or cannot be
obtained by him, will be sufficient.

CORNELL, WAITE & JAMESON.”

Also, a certified copy of the Final Decree of the Court, discharging
said Briggs as a bankrupt, is set out in full in the Bill of Exceptions.
The Decree is in the usnal form, and was entered July 12, 1842.
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That plaintiff then offered in evidence a dced from said Saltonstall
as assignee aforesaid to the plaintiff, Nicholas Berdell, which is set out
in full in the Bill of Exceptions.

This decd, after reciting the Decree of the District Court, declaring
said Briggs a bankrupt, and appointing Saltonstall his assignee, proceeds
as follows :

“ And whereas I, the said William W. Saltonstall, appointed as-
signee of the said Jeremiah Briggs, a bankrupt, in and by virtue of the
decree aforesaid, have complied with the provisions of said decree, and
of the thirty-sixth rule in Bankruptey of said Honorable Court, by filing
with the Clerk of said Court my sufficient bond in the penal sum of One
Hundred Dollars, with two sufficient sureties approved by the public
Commissioner, and which said bond is in the form prescribed by the
thirty-seventh rule in Bankruptey of said Honorable Court, and have
complied with all other, the requisitions and directions of said decree,
and of said thirty-sixth and thirty-seventh rules in bankruptey, and with
all other the rules in bankruptey of said IIonorable Court, so far as the
same apply to, or are binding and incumbent npon me; and have also
complied with all the provisions of the fifty-first rule in bankruptey of
said Court, so far as the same applics to me, and have,in conformity to the
directions in said rule, sold all my right, title and interest as such as-
signee in and to the property hercinafter described, at public anction in
said County of Cook, having first given fourteen days notice of such sale,
by advertising in the ‘Chicago American,’ a newspaper published in the
County of Cook aforesaid, and also by fixing up three notices of such
sale in thiree of the most public places in said County of Cook, for more
than twenty days prior to such sale, at which said sale hereinafter named,
Nicholas Berdell became the purchaser of said property.

Now therefore know all men,” &c. Here follows the conveying
clause, &e., conveying to plaintiff the land in controversy. Then follow-
ing the habendum clause is the following: “This deed is made to cor-
rect crrors made in a former deed made by me to said Berdell, dated
October 6, 1842, and recorded in Book 78, p. 132.

In witness whereof, I the said William W. Saltonstall, assignee as
aforesaid, have hereunto set my hand and secal this seventeenth day of
October, in the year of our Lord One Thousand Eight Hundred and
Fifiy-Nine.

War. W. SALTONSTALL, [sEAL.]
Gen’l Assignee for Cook County.




This deed was acknowledged on the 21st day of October, A. D.
1859 5 acknowledgment in the usual form, but Saltonstall is not describ-
ed as assignec in the acknowledgment.

During the discussion of the admissibility of this deed, the counsel
for the defendant read to the Court, from a printed pamphlet, purporting
to be rules of the U. S. District Court of the Northern District ot Illinois,
in Bankruptey, the following rules, to wit: (Rules 86 and 37, providing
for the appointment of a general assignee in each County, for the giving
of a bond by such assignee, and prescribing the form of the bond.)
“Rule 51. It shall be the duty of the assignee of the bankrupt to make
sale of all the right, title and interest of the bankrupt, whether equitable
cr legal, in and to any real estate, wheresoever situated, with all due dili-
gence, having due regard to the interests of the creditors, (unless some
one of said creditors shall, previous to the time appointed for such sale,
file with the assignee his written dissent thereto,) when it shall be the
duty of such assignee to refer the matter to the Court, and that the sale
of said real estate or any cstate therein, be made either for cash, or upon
a credit not exceeding one and one-half years, as the assignee shall deem
most advisable, and upon the premiscs to be sold or at some public sale,
as said assignee shall deem best for the interest of said estate; at least
twenty days notice of the time, place, and terms of sale, being first given,
by affixing up, at lcast, three notices; and also, by publication in some
newspaper nearest to premises, when in the opinion of the assignee the
property is sufliciently valuable to justify the expense of such publica-
tion.”

Which said pamphlet was used by counsel for both partics as con-
taining the said Rules in Bankruptcy, and said rules were read from said
book, without objection from either side.

Defendants’ counsel objected to the introduction of the last men-
tioned deed for the reasons following:

1. The deed misrecites the authority under which the same was
made.

9. Because said deed shows upon its face that but fourteen days
notice of the sale of said property was given, whilst twenty days are
required by law, and by the rules atoresaid.

3. Because said deed is otherwise informal and insufficient.

Said objections were overruled by the Court, and the deed read in
evidence. Exception by defendants.




The plaintiff then introduced as a witness, Jacob Mowry, who testi-
fied as follows:

I have known the lot in controversy in this suit for ten years. At
that time the plaintiff was in possession of it. At that time also the
plaintiff had timber for a house hauled on the land or lot, and built a
sidewalk along the lot. Shortly after Berdell leased the lot to one Schi-
gert. Schwigert, while holding under Berdell, moved a house on the
lot and lived in it, and also built a fence round the lot seven feet high.
This fence was built about four or five, or perhaps six years ago. Can’t
tell the exact date at which Schwigert moved the house on the lot. T
guess about six or seven years ago the timber for building a house was
put there by Berdell. Ten or eleven years ago. About the time the offi-
cer came to give to Berdell the possession of said lot against his tenant
O’Donne'l, I saw Mr. Delemater and Ethridge there, also saw Blaricum,
O’Donnell and Berdell. I did not sec Joy or Frisbie on the premises at
that time. Delemater lived there at the time O’Donnell left. The others
were there two weeks. O’Donnell said to the plaintiff, in my presence
and on the premises, *You give me $6 and I will give you the key.”
This was a little before O’Donnell gave possession to the others.

The plaintiff then introduced William Darwin, who testified as
follows :

I took possession of the disputed premises in May, 1854, under the
plaintiff, having bought the remaining or unexpired term of Schwigert’s
lease of Berdell. T also bought Schwigert’s house. I was in possession
two years and three months when I left the lot. I gave peaceable pos-
session to Burdell, my landlord, and sold to him the improvements I
owned on the lot, and he paid me for them. I know of parties being
in under Berdell after I left, but don’t know the times when or persons.
The fence was changed after this controversy about the lot arose. I saw
a great fuss there in March, 1857, and the fence taken away. After the
fence was torn down, Berdell put it up again. The old fence was down
a month or so, and then the new fence was putup. O’Donnell claimed
to hold the lot under Berdell. O’Donnell said he gave the possession
up to Joy or to his man; can’t say when it was that O’Donnell said this.
He gave Joy the possession for ten dollars, he said afterwards. I saw a
man there in the house; it was Delemater.

Upon cross-examination he stated,

That he had lived in the house about two years and nine months;
gave the possession to Berdell in Feb., 1857. I gave possession to Mr.
Berdell. He rented it to other parties a few days after I left; a man
moved in who told me that he rented of Berdell. O’Donnell was in




over one year. Think O’Donnell lived there when a portion of the pre-
mises was torn down. He was living there when the officer came to
deliver possession to Berdell; his family was there. Afterwards O’Don-

nell told me he gave possession to another man. I knew other parties
but not their names.

To the statements of said O’Donnell in regard to the possession
thereof, the defendant’s counsel objected, plaintiffs’ counsel only claim-
ing them as evidence, whilst O’Donnell was in possession, and as refer-
ring to the possession, but the objection was overruled and the defendant’s
counsel then and there excepted. Defendant’s objection was on the
ground that it did not sufficiently appear that O’Donnell was in posses-
sion when the statement was made to the witness. The plaintiff then
introduced as a witness G. I. Flekerman, who testified as follows:

I know the lot in dispute on Harrison street and Foster street on the
West side; it is a corner lot. About a year ago last June, I can’t tell
exactly, I served, or attempted to serve the first papers. It was a writ
of possession in favor of Berdell, the plaintiff, against Michael O’Don-
nell, from a Justice of the Peace. Michael O’Donnell was then in pos-
session. Mr. Delemater, one of the defendants, was also there, and
Slocomb and another person in the house; it was in June, 1858. Hiram
Joy was not there then. Delemater was there, and had been sent by
Hiram Joy to take possession of the house for Joy & Frisbie.

The plaintiff then introduced Bradford Sloat, who testified as a wit-
ness as follows:

I know the lot in controversy here. The first I knew of this cou-
troversy, I was employed by the plaintiff in April or May, 1858, to serve
a notice upon O’Donnell. I did so. T then, at the request and for the
plaintiff, put O’Donnell, who was then in the possession of the upper
part of the house, into the possession of the lower part of the house,
which was then unoccupied, to hold the same for the plaintiff. I had in
my hands as an officer a writ of possession. O’Donnell left therz the
latter part of June, 1858. O’Donnmell left there a couple of' days before
the writ of restitution was issued from the Justice against him in favor
of Berdell. When I went with the writ of restitution, I found Delema_
ter and others in possession, and learned of them they were left there by
O’Donnell. They refused to let me exccute the writ.

The plaintiff then introduced Wm. Lardson as a witness, who testi-
fied as follows:

I lived on the lot in question 27 or 28 months; went on it in the
spring of 1854, I bought a house on it of a German who held the lot
2 .
under a lease from Berdell. Berdell some time after bought the house.




After I left it was rented by Berdell to some foreigners. I wasin under
Berdell and paid him $30 per month. After my lease was up, I paid
$13 per month. Berdell claimed to own the land by deed.

The plaintiff here rested his case, and thereupon the defendants, to
sustain the issue on their part, offered in evidence a record book, and
proved the same to be a record of the City Clerl’s office of the City of
Chicago, purporting to be a record of an order for the sale of lots for
the alleged unpaid city taxes alleged tobe due the said city for the year
1842, which was allowed to go to the jury subject to ohjection.

The defendant then offered in evidence the testimony of Orson
Smith, who was sworn, and testified as follows, subject to exceptions :

I was City Collector, and collected the taxes due the City of Chica-
go for the year 1842. T had an order of sale for the unpaid taxes of
1842. Tt was certified by the Clerk and had the city scal attached. It
was signed by the Clerk. I know it was sealed ; saw the seal put upon
it myself; I stood by and waited for the seal to be put upon it. I sold
by that ovder, and after the sale returned it to the City Clerk’s office. I
have seen it in the Clerk’s office since. I saw it in 1842. The witness
was shown the record of the order of sale introduced as aforesaid; the
witness said he had no doubt the order which he had was a copy of that
record ; he could not specify anything in the record, or the number of
the lots, but it was those on which taxes were not paid that year, and he
had no doubt it was a copy of the record.

On cross-examination, the witness testitied that he had been collec-
tor for other years. Also that he could not remember the contents of
the orders of other years, but is confident he had an order of sale each
year. He knew the seal was to this order, because they were belated
that year, and he had stood by waiting to have the seal put on. Said he
could not remember but one set of lots in all the city which were men-
tioned in said order, but that e could specify those; they were eleven
lots in block 23 in Carpenter’s Addition to Chicago. The witness then
told the numbers of the lots, but was then shown the said record which
a copy of the order he had held, and upon inspec-
one of the lots which he had mentioned
There were a number of lots in said
ot the same as the witness

he spoke of as being
tion thereof admitted that only
were named in the said record.
block 23 in said order, but the numbers were n




supposed. The number of lots sold in block 23 was the same as the
number mentioned by the witness, but the numbers of the lots themselves
did not correspond.

Before introducing the said witness, the said defendants had shown
by a clerk in the City Clerk’s office of Chicago, that there was on file no
order of sale for the sale of the city taxes of 1842, in the City Clerk’s
office, except the record introduced in evidence. That diligent search
had been made in the office, and if there ever had been any other it was
lost. Thereupon the defendants offered in evidence a deed from the
City of Chicago to J. H. Leavenworth, purporting to convey to said
Leavenworth the premises in controversy for the unpaid city taxes of
1842. Said deed was admitted in evidence, and is in the words and
tigures following: (Here insert deed from City to Leavenworth.)

The defendant then introduced as a witness Michael O’Donnell, who
testified that he lived in the house over a year; that when Delamater
first came to him to get possession, he told witness that Hiram Joy had
sent him to get possession of the house, and that he gave Delamater pos-
session. I did not go in under Berdell, I went in under my brother-in-
law Coffee, who has gone to Kansas. I can’t tell who my brother-in-law
took possession under, but he had a written lease from the plaintift' for
the premises, and left it with me when he went to Kansas. Delamater
told witness that Joy & Irisbie owned the property. Delamater was in
the house three or four days before I went out. Mr. Berdell, the plaintiff,
sued me to get me out. Mr. Joy sent the man to get possession. M.
Joy came there himself. I paid no rent to anybody while there. My
brother-inlaw Coftee had a lease of the whole house, and I held the up-
per rooms under him. Mr. Berdell afterwards gave me a lease of the
upper rooms. The lot was in dispute. I did not tell Berdell I got ten
dollars of Delamater; I told him I was going to give possession to Mr. Joy.
I was at work, and Mr. Sloat came for Mr. Berdell and gave me the
possession of rooms down stairs. Van Blaricum was there at the time.

Van Blaricum did not offer me any inducement to leave. I told
Berdell if he would pay me for my time I would give him up the posses-
sion. He would not do it. Ie had before said if I would take a lease
of the property and hold it for him he would pay me for my time. Said
it was in dispute. I then gave the possession to Delamater for Joy &
Frisbie. I rented the rooms to Van Blaricum. I was then a couple of
months in the lower rooms. I gave Van Blaricum the keys of the lower
rooms, and he gave my wife five dollars. '

Witness firther stated and testified that before he let Delamater
have possession, no person had paid him any money to give him the
possession, but that Van Blaricum had come to his house, and that he had




stepped out of the house a few moments, and that Van Blaricum had
made a present of ten dollars to his infant child then in its mother’s lap,
and that he had used the money for his family.

The defendants further to maintain the issue upon their part, intro-
duced as a witness Mrs. O’Donnell, who was sworn as a witness in said
cause, and who testified as follows:

I am the wife of the witness Michael O’Donnell. Tknew the house.
My brother plastered three rooms for Van Blaricum. It came to $16.
My brother gave me an order on Van Blaricum for $10. Mr. Delamater
gave my child $10. Van Blaricum owed me money on my brother’s order.
Joy gave Delamater the rooms up stairs. There was a separate stairway.
I had not the keys. My husband was about his work. I paid rent to
Coffee. My brother had been gone two months. I had no lease. Mr.
Berdell gave him a lease to make him a tenant. It was a written and
printed lease that Berdell gave my brother. I didn’t pay any rent for
the two months my brother boarded with me. After he left I did not
pay anything. Van Blaricum took the rooms down stairs. I rented it
for $10 to Van Blaricum. Van Blaricum then took a lease of Joy; that
property was taken by Joy. Delamater was there, and another. Joy
was not there, nor Frisbie. Etheridge was there also; Van Blaricum
also; O’Donnell was there. Berdell was there first. I see Van Blari-
cum, also Delamater and Etheridge. Delamater lived there. The others
were there about two weeks. ’Donnell, my husband, went out assoon
as she did. Delamater’s wife and children came in. I came down.
O’Donnell said to Delamater, You give me $6 and I will give you the
key. It was at or a little before the time when O’Donnell gave posses-
sion to the others, about a month after the trial of forcible detainer against
my husband by Berdell.

Then the plaintiff gave in evidence a record of said city clerk’s office,
for the purpose of showing.that a part of the taxes for which the said lot
of land was sold to said Leavenworth had been paid prior to the sale to
Leavenworth, which is as follows: (Here insert record.)

Thereupon the defendants, further to maintain the issue upon their
part, offered in evidence a deed from John M. Turner to Charles J.
Conkey, which deed was recorded on the day of and
is in the words and figures following, to wit: (Here insert the deed

from Turner to Conkey.)

To the introduction of this deed plaintiff by his counsel objected, on

ot to

the ground that the said Turner, had previously conveyed said 1 :
Pl'lOX’

Briggs, and the deed to Conkey conveyed nothing as against




purchasers from Turner, and contained words caleulated to give him notice
and put him on his guard, and was inoperative and void ; and as against
any prior purchaser from Turner, conveyed no title to the grantee, which
objection was sustained by the Court, and the said deed excluded from
the consideration of the jury. To which decision of the Court, in sus-
taining said objection and in refusing to permit said deed to Conkey to
bo read in evidence to the jury, the defendants by their counsel then and
there excepted.

(The deed to Conkey was an ordinary quit-claim deed, dated after
but recorded before the deed from Turner to plaintiff, and contained a
clause reserving and excepting any interest in said property which had
been conveyed, but the grantor stating that he had no recollection con-
cerning the matter.)

The defendants having closed the testimony on their part, the plain-

tiff as rebutting testimony offered as a witness John M. Turner, who
testified as follows:

I made the deed to Conkey. At that time Conkey came to me and
wanted a deed. T told him I might have sold it; did not recollect. e
then gave me an indemnifying bond. This is the bond. (It was here
produced by the witness.) Afterwards, when I found I had sold the lot,
I wanted him to take the bond back and cancel it.

This was all the evidence oftered on either side, and the case was
here closed.

The plaintiff then asked the Court to instruct the jury as follows:

It the jury believe from the evidence that in the month of June,
1853, prior to the institution of this suit, the premises claimed in the
declaration were held and possessed by the witness O’Donnell under and
by the authority of the plaintiff, and that while it was soin his possession
the defendant George Delamater came into the house by an arrange-
ment or collusion with the said O’Donnell, that then Delamater cannot
in this action dispute the title of the plaintiff.

That if the jury belicve from the evidence that any portion of the
taxes for which the said premises purport to have been sold in the deed
to Leavenworth given in evidence by the plaintiff, prior to the order for
the sale thereof had been paid, that then the said tax deed to Leaven-
worth is void. )

To the giving of said instructions defendants by their counsel
objected, but the objections were overruled by the Court, and the in-
structions were given to the jury. To which decision of the Cowrt in




overruling said objections and in giving said instructions to the jury, the
defendants by their counscl cxcepted. Defendants then asked the Court
to instruct the jury as follows:

3. That the city tax deed to Leavenworth, taken in connection with
the testimony of Orson Smith and the other evidence in the case,
malkes out a prima facie tille to the said lotin controversy,if the jury be-
lieve from the evidence that an order of sale embracing this lot was
issued to the collector, by the city, and the plaintiff having failed to con-
nect himself with that title cannot recover, unless the jury believes the
defendants, or some of them, obtained the possession by collusion with
O’Donnell or his wife.

Which instruction was given by the Court. Defendants then asked
the Court to instruct the jury as follows:

1. That the plaintiff has failed to make out a title in this case, either
by a legal chain of title or by seven years possession under the statute.
He can only recover, therefore, by showing that defendants, or some one
for them or for some of them, obtained possession of the premises by
collusion with the tenant of the plaintiff.

2. That unless the jury believe from the evidence in this case that
the detfendants obtained possession of the premises in controversy by
collusion with O’Donnell or his wife, they will find for the defendants.

Which instructions were refused by the Court, to which decision of
the Court in refusing said instructions, the defendants, by their counsel,
then and there excepted.

Thereupon the jury retired to consider of their verdict, and after-
wards returned into Court a verdict for the plaintiffs.

Thereupon defendants, by their counsel, moved the Court for a new
trial for the reasons following:

1. Because improper evidence was admitted to go to the jury.
2. Because proper evidence was excluded from the jury.

3. Because the Court refused to give the 1st and 2d instructions
asked by the defendants.

4, Because the Court crroneously gave the instructious asked by

plaintiffs.
5. Because the verdict is contrary to the law and the evidence.

But the Court overruled the said motion for a new trial and render-
ed judgment on the verdict.




To which decision of the Court in overruling said motion for a new

trial and in rendering judgment upon said verdict, defendants, by their
counsel, then and there excepted.

Bill of exceptions,
Signed GRANT GOODRICH. [sEAL.]

Defendants bring the case to this Court by appeal, and assign for
error the same as the reasons for a new trial, also that the Court erred
in not granting defendants a new trial. Also that the Court erred in
rendering judgment against all of defendants, the defendant Delamater
having disclaimed all interest in the premises.

POINTS AND AUTHORITIES OF APPELLANT/, o

1. The deed from the assignee in bankruptey is dated after the com-
mencement of the suit and after the trial below. It seems to have been
made out after the trial below to correct errors in the original deed. As
the original deed was void, and as the new one is equally inoperative to
sustain plaintiff’s title, defendants are indifferent which one appears in
the record. Defendants and their counsel were, however, as a matter of
fact, ignorant that a new deed had been made out and put in the record
until they saw it in this Court.

Such an amended deed cannot relate back so as to take effect from
the date of the old one.

Pitkin vs. Yaw, 13 Illinois 253, citing
Wood ws. Morton, 11 Illinois 547

2. DBut the deed from the assignee in bankruptey was defective and
void for another reason, which is equally applicable to the new deed.

The deed recites upon its face that only fourteen days notice of
publication was given, whilst the rules required twenty.

See 51st rule in bankruptey, page 27 of the record.

The deed, showing upon its face that the law had not been complied
with, was void, and passes no title.
Warren v. Homestead, 33 Maine, (3 Red.) 256.
Osborne v. Bawter et al., & Cushing, 406.




3. The last deed in plaintift’s chain of title being void for the rea-
sons stated, the Court should have given defendants’ 1st and 2d Instruc-
tions. There was evidence tending to show collusion between some of
the defendants and j laintifi’s tenant, but this was a question for the jury.
O’Donnell, the last occupant, had paid rent to no one, nor does any at-
tempt seem to have been made to collect rent from him; and he states
that the plaintiff offered, if he would hold possession for him, Zo pay him

Jor kis time. This certainly was a strange tenancy.

The fact is, plaintiff and defendants both claim title to the premises,
and while O’Donnell was in the lower part of the house, occupying it as
a squatter, defendants put a tenant in the upper part, and thenceforth
held possession. Under these circnmstances the evidence of collusion
was not so strong as to justify the Court in taking the case from the jury.

The Court, therefore, should have given defendants’ first and second
instructions.

4. Judgment should not have been rendered against Delamater, as
he had disclaimed all interest in the premises.

5. The Court erred in excluding the deed from Turner to Conkey.
GOUDY & WAITE, UJ
For Defendants.
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

HIRAM JOY,
AUGUSTUS FRISBIE,
GEORGE DELAMATER,
ROBERT ETHERIDGE,
AUGUSTUS D. ROSE axv U Agppeal from Cool County.
MARY JANE ROSE, m1s wWire,
Axp CHARLES G. CONKEY,
v

NICHOLAS BERDELL.

ABSTRACT OF THE RECORD.

This was an ejectment brought by appellee against appellants, to
recover Lot 23 in Block 30, School Section Addition to Chicago.

Placita.
The usual order or rule on defendants to plead in twenty days.

Plea of general issue by all of defendants, Oct. 11, 1858.

Orders showing a trial on 7th and 8th of February, 1859, withdrawal
of juror on motion of plaintiff; and continuance.

Declaration—purporting to be copy of the original—avers possession
of premises January 1, 1855, avers enfry, &e., June 1, 1857. Does not
state the nature of plaintift’s estate or interest in the premises.

To this is appended the usual notice.

Copy of instrument purporting to be an agreement of counsel, that
the “within?” is a true copy of the said declaration and notice, and that
it may be substituted as and for the original declaration, and stand as
filed as of the date of the filing of the original declaration. Signed by
counsel for plaintift only.




Affidavit of Geo. H. Kennedy, that he drew the within declaration
and notice as and for a true copy of the original declaration and notice,
and that as he now remembers and verily believes the within is a true copy
of the original declaration and notice.

Amended declaration, averring that plaintiff was, on the 1st day of
January, 1857, possessed of and had a fee simple right in and to the
premises. Avers entry June 1st, 1857. Anotber count, ciaiming W.
25 of the premises. Otherwise the same.

No notice attached to this declaration.

Record shows the empannelling of a jury to try the cause, and com-
mencement of the trial, on the 12th of Octoher, 1859.

Disclaimer of George Delamater, one of the defendants, filed October
13th, 1859.

- Trial concluded, and verdict of guilty as to all of defendants, October
13th, 1859.

Motion of defendants for a new trial overruled October 29, 1859.
Appeal prayed to Supreme Court, and allowed upon filing bond within
thirty days.

Appeal bond filed November 1, 1859.
Bill of exceptions.

The bill of exceptions states that the pl:iintiﬁ' introduced evidence
which showed title to the premises in question in J. M. Tar ner, and then
offered in evidence a deed from said Turner to Jeremiah BIIO'"‘::, dated
Nov. 17, 1836 ; deed and acknowledgment are set out in full. They are
in the ordinary form.

The bill of exceptions further states that the plaintiff then of-
fered and gave evidence which showed the title of said Briggs to have
passed to Wm. W. Saltonstall, assignee in bankruptey of said Briggs.
The plaintiff then gave in evidence a written stipulation by the counsel,
as follows :

“Surerior Courr or CrIcAco.

NICHOLAS BERDELL

}' In Ejectment.

V.
HIRAM JOY AND OTHERS.

The undersigned, counsel for the defendants in the above cause,
hereby stipulate that they will allow the following deeds and papers to




go in evidence to the jury on the trial of said cause, without requiring
the originals of which they are copies to be produced, or be accounted
for, and that they shall have the same effect and weight that the originals
would have, and no more:

1st. Copies of 1st Patent for land in question to Russell E. Hea-
cock.

2d. A subdivision of the Jand which includes that in question by
said Heacock.

3d. A deed from said Heacock and wife to IFrancis Blanchard,
conveying land including that in question.

4th. The subdivision of land last above as conveyed to said
Blanchard.

5th. A deed from said Blanchard to Thomas Jenkins, conveying land
in question.

6th. A deed from said Jenkins and wife to John M. Turner for
land covering and including the land in question.

7th. John M. Turner and wife to Jeremiah Briggs, conveying
the land in question.

8th. William W. Saltonstall’s deed as assignee in bankruptey of
said Briggs to Nicholas Berdell, the plaintiff; and that this deed shall be
evidence of the recitals therein, without sustaining the same by any
record or proceedings, and also copies of all the deeds under the tax sales
of said land under which the said Berdell claims the land in controversy
mediately or immediately. But this stipulation is not to preveut the de-
fendants from making any objections which they would be entitled to
make, it the original of such deeds and papers were produced in evidence.

The originals to be produced in all cases where they can be obtain-
ed, it being the intention only of the undersigned to waive the necessity
of aflidavits as to search, &c., and inability to obtain originals. The state-
ment of counsel that the originals are beyond his control, or cannot be
obtained by him, will be sufficient.

CORNELL, WAITE & JAMESON.”

Also, a certified copy of the Final Decree of the Court, discharging
said Briggs as a bankrupt, is set out in full in the Bill of Exceptions.
The Decree is in the usual form, and was entered July 12, 1842.




92, 23, 24

That plaintiff then offered in evidence a deed from said Saltonstall
as assignee aforesaid to the plaintiff, Nicholas Berdell, which is set out
in full in the Bill of Exceptions.

This decd, after reciting the Decree of the District Court, declaring
said Briggs a bankrupt, and appointing Saltonstall his assignee, proceeds
as follows :

“And whereas I, the said William W. Saltonstall, appointed as-
signee of the said Jeremiah Briggs, a bankrupt, in and by virtue of the
decree atoresaid, have complied with the provisions of said decree, and
of the thirty-sixth rule in Bankruptey of said Honorable Court, by filing
with the Clerk of said Conrt my sufficient bond in the penal sum of One
Hundred Dollars, with two sufficient suretics approved by the public
Commissioner, and which said bond is in the form preseribed by the
thirty-seventh rule in Bankruptey of said Honorable Court, and have
complied with all other, the requisitions and directions of said decree,
and of said thirty-sixth and thirty-seventh rules in bankruptey, and with
all other the rules in bankruptey of said Honorable Court, so far as the
same apply to, orare binding and incumbent upon me; and have also
complied with all the provisions of the fifty-first rule in bankruptey of
said Court, so far as the same applies to me, and have, in conformity to the
directions in said rule, sold all my right, title and interest as such as-
signee in and to the property hercinafter described, at public auction in
said County of Cook, having first given fourteen days notice of such sale,
by advertising in the ‘Chicago American,’ a newspaper published in the
County of Cook aforesaid, and also by fixing np three notices of such
sale in three of the most public places in said County of Cook, for more
than twenty days prior to such sale, at which said sale hercinafter named,
Nicholas Berdell became the purchaser of said property.

Now therefore know all men,” &e. Here follows the conveying
clause, &e., conveying to plaintiff the land in controversy. Then follow-
ing the habendum clause is the following: “This deed is made to cor-
rect errors made in a former deed made by me to said Berdell, dated
October 6, 1842, and recorded in Book 78, p. 182.

In witness whereof, I the said William W. Saltonstall, assignee as
aforesaid, have hereunto set my hand and seal this seventeenth day of
October, in the year of our Lord One Thousand Eight Hundred and
Fifty-Nine. :

‘War. W. SavronsTaLL, [sEAL.]
Gen’l Assignee for Cook County.




This deed was acknowledged on the 21st day of October, A. D.
1859 ; acknowledgment in the usual form, but Saltonstall is not describ-
ed as assignec in the acknowledgment.

During the discussion of the admissibility of this deed, the counsel
for the defendant read to the Court, from a printed pamphlet, purporting
to be rules of the U. S. District Court of the Northern District of Illinois,
in Bankruptcy, the following rules, to wit: (Rules 36 and 317, providing
for the appointment of a general assignee in each County, for the giving
of a bond by such assignee, and prescribing the form of the bond.)
“Rule 51. It shall be the duty of the assignee of the bankrupt to make
sale of all the right, title and iuterest of the bankrupt, whether equitable
cr legal, in and to any real estate, wheresoever situated, with all due dili-
gence, having due regard to the interests of the creditors, (unless some
one of said creditors shall, previous to the time appointed for such sale,
file with the assignee his written dissent thereto,) when it shall be the
duty of such assignee to refer the matter to the Court, and that the sale
of said real estate or any cstate therein, be made either for cash, or upon
a credit not exceeding one and one-half years, as the assignee shall deem
most advisable, and upon the premiscs to be sold or at some public sale,
as said assignce shall deem best for the interest of said estate; at least
twenty days notice of the time, place, and terms of sale, being first given,
by affixing up, at least, three notices; and also, by publication in some
newspaper nearest to premises, when in the opinion of the assignee the
property is sufficiently valuable to justify the expense of such publica-
tion.”

Which said pamphlet was used by counsel for both parties as con-
taining the said Rules in Bankruptey, and said rules were read from said
book, without objection from either side.

Defendants’ counsel objected to the introduction of the last men-
tioned deed for the reasons following :

1. The deed misrecites the authority under which the same was
made.

2. DBecause said deed shows upon its face that but fourteen days
notice of the sale of said property was given, whilst twenty days are
required by law, and by the rules atoresaid.

3. DBecause said deed is otherwise informal and insufficient.

Said objections were overruled by the Court, and the deed read in
evidence. Exception by defendants.




The plaintiff then introduced as a witness, Jacob Mo
fied as follows:

wry, who testi-

I have known the lot in controversy in this suit for ten years. At
that time the plaintiff was in possession of it. At that time also the
plaintiff had timber for a honse hauled on the land or lot, and built a
sidewalk along the lot. Shortly after Berdell leased the lot to one Schyyi-
gert. Schwigert, while holding under Berdell, moved a house on the
lot and lived in it, and also built a fence round the lot seven feet high.
This fence was built about four or five, or perhaps six years ago. Can’t
tell the exact date at which Schwigert moved the house on the lot. I
guess about six or seven years ago the timber for building a house was
put there by Berdell. Ten or eleven years ago. About the time the offi-
cer came to give to Berdell the possession of said lot against his tenant
O’Donnell, I saw Mr. Delemater and Ethridge there, also saw Blaricum,
O’Donnell and Berdell. I did not sec Joy or Frisbie on the premises at
that time. Delemater lived there at the time O’Donnell left, The others
were there two wecks. O’Donnell said to the plaintiff, in my presence .
and on the premises, “You give me $6 and I will give you the key.”
This was a little before O’Donnell gave possession to the others.

The plaintift then introduced William Darwin, who testified as
follows :

I took possession of the disputed premises in May, 1854, under the
plaintiff, having bought the remaining or unexpired term of Schwigert’s
lease of Berdell. T also bought Schwigert’s house. I was in possession
two years and three months when I left the lot. I gave peaceable pos-
session to Burdell, my landlord, and sold to him the improvements I
owned on the lot, and he paid me for them. I know of parties being
in under Berdell after I left, but don’t know the times when or persons.
The fence was changed after this controversy about the lot arose. I saw
a great fuss there in March, 1857, and the fence taken away. After the
fence was torn down, Berdell put it up again. The old fence was down
a month or so, and then the new fence was putup. O’Donnell claimed
to hold the lot under Berdell. O’Donnell said he gave the possession
up to Joy or to his man; can’t say when it was that O’Donnell said this.
He gave Joy the possession for ten dollars, he said afterwards.

I saw a
man there in the house; it was Delemater.,

Upon cross-examination he stated,

That he had lived in the house about two Years and nine months;
gave the possession to Berdell in Feb., 1857. I gave possession to Mr.
Berdell. He rented it to other parties a few days after I left; a man
moved in who told me that he rented of Berdell. O’Donnell was in




over one year. Think O’Donnell lived there when a portion of the pre-
mises was torn down. Ie was living there when the officer came to
deliver possession to Berdell; his family was there. Afterwards O’Don-
nell told me he gave possession to another man. I knew other parties
but not their names.

To the statements of said O’Donnell in regard to the possession
thereof, the defendant’s counsel objected, plaintiffs’ counsel only claim-
ing them as evidence, whilst O’Donnell was in possession, and as refer-
ring to the possession, but the objection was overruled and the defendant’s
counsel then and there excepted. Defendant’s objection was on the
ground that it did not sufficiently appear that O’Donnell was in posses-
sion when the statement was made to the witness. The plaintiftf then
introduced as a witness G. F. Flekerman, who testified as follows :

I know the lot in dispute on Harrison street and Foster street on the
West side; it is a corner lot. About a year ago last June, I can’t tell
exactly, I served, or attempted to serve the first papers. It was a writ
of possession in favor of Berdell, the plaintiff, against Michael O’Don-
nell, from a Justice of the Peace. Michael O’Donnell was then in pos-
session. Mr. Delemater, one of the defendants, was also there, and
Slocomb and another person in the house; it was in June, 1858. Hiram
Joy was not there then. Delemater was there, and had been sent by
Hiram Joy to take possession of the house for Joy & Frisbie.

The plaintiff then introduced Bradford Sloat, who testified as a wit-

ness as follows:

I know the lot in controversy here. The first I knew of this con-
troversy, I was employed by the plaintift in April or May, 1858, to serve
a notice upon O’Donnell. T did so. T then, at the request and for the
plaintiff, put O’Donnell, who was then in the possession of the upper
part of the house, into the possession of the lower part of the house,
which was then unoccupied, to hold the same for the plaintiff. I had in
my hands as an officer a writ of possession. O’Donnell left thera the
latter part of June, 1858. O’Donnell left there a couple of” days before
the writ of restitution was issued from the Justice against him in favor
of Berdell. When I went with the writ of restitution, I found Delema_
ter and ‘others in possession, and learned of them they were left there by
O’Donnell. They refused to let me execute the writ.

The plaintift then introduced Wm. Lardson as a witness, who testi-
fied as follows:

I lived on the lot in question 27 or 28 months; went on it in the
spring of 1834. I bought a house on it of a German who held the lot
under a lease from Berdell. Berdell some time after bought the house.




After I left it was rented by Berdell to some foreigners. I wasin under
Berdell and paid him $30 per month. After my lease was up, I paid
$13 per month. Berdell claimed to own the land by deed.

The plaintiff here rested his case, and thereupon the defendants, to
sustain the issue on their part, offered in evidence a record book, and
proved the same to be a record of the City Clerk’s office of the City of
Chicago, purporting to be a record of an order for the sale of lots for
the alleged unpaid city taxes alleged tobe due the said city for the year
1842, which was allowed to go to the jury subject to ohjection.

The defendant then offered in evidence the testimony of Orson
Smith, who was sworn, and testified as follows, subject to exceptions :

I was City Collector, and collected the taxes due the City of Chica-
go for the year 1842. I had an order of sale fos the unpaid taxes of
1842. It was certified by the Clerk and had the city scal attached. It
was signed by the Clerk. I know it was sealed ; saw the seal put upon
it myself; I stood by and waited for the seal to be put upon it. T sold
by that ovder, and after the sale returnedsit to the City Clerk’s office. I
have seen it in the Clerk’s office since. I saw it in 1842. The witness
was shown the record of the order of sale introduced as aforesaid; the
witness said he had no doubt the order which he had was a copy of that
record ; he could not specify anything in the record, or the number of
the lots, but it was those on which taxes were not paid that year, and he
had no doubt it was a copy of the record.

On cross-examination, the witness testified that he had been collec-
tor for other years. Also that he could not remember the contents of
the orders of other years, but is confident he had an order of sale each
year. He knew the seal was to this order, because they were belated
that year, and he had stood by waiting to have the seal put on. Said he
could not remember but one set of lots in all the city which were men-
tioned in said order, but that he could specify those; they were eleven
lots in block 23 in Carpenter’s Addition to Chicago. The witness then
told the numbers of the lots, but was then shown the said record which
he spoke of as being a copy of the order he had held, and upon inspec-
tion thereof admitted that only one of the lots which he had mentioned
were named in the said record. There were a number of lots in said
block 23 in said order, but the numbers were not the same as the witness




supposéd. The number of lots sold in block 28 was the same as the

number mentioned by the witness, but the numbers of the lots themselves
did not correspond.

Before introducing the said witness, the said defendants had shown
by a clerk in the City Clerk’s office of Chicago, that there was on file no
order of sale for the sale of the city taxes of 1842, in the City Clerk’s
office, except the record introduced in evidence. That diligent search
had been made in the office, and if there ever had been any other it was
lost. Thereupon the defendants offered in evidence a deed from tho
City of Chicago to J. H. Leavenworth, purporting to convey to said
Leavenworth the premises in controversy for the unpaid city taxes of
1842. Said deed was admitted in evidence, and is in the words and
figures tollowing: (Here insert deed from City to Leavenworth.)

The defendant then introduced as a witness Michael O’Donnell, who
testified that he lived in the house over a year; that when Delamater
first came to him to get possession, he told witness that Hiram Joy had
sent him to get possession of the house, and that he gave Delamater pos-
session. I did not go in under Berdell, I went in under my brother-in-

law Coffee, who has gone to Kansas. I can’t tell who my brother-in-law
took possession under, but he had a written lease from the plaintift’ for
the premises, and left it with me when he went to Kansas. Delamater
told witness that Joy & Frisbie owned the property. Delamater was in
the house threc or four days before I went out. Mr. Berdell, the plaintiff,
sued me to get me out. Mr. Joy sent the man to get possession. Mr.
Joy came there himself. I"‘,paid no rent to anybody while there. My
brother-in-law Coffee had a lease of the whole house, and T held the up-
per rooms under him. Mr. Berdell afterwards gave me a lease of the
upper rooms. The lot was in dispute. I did not tell Berdell I got ten
dollars of Delamater; I told him I 'was going to give possession to My. J oy.
I was at work, and Mr. Sloat came for Mr. Berdell and gave me the
possession of rooms down stairs. Van Blaricum was there at the time.

Van Blaricum did not offer me any inducement to leave. I told
Berdell if he would pay me for my time I would give him up the posses-
sion. He would not do it. He had before said it T would take a lease
of the property and hold it for him he would pay me for my time. Said
it was in dispute. T then gave the possession to Delamater for Joy &
Frisbie. I rented the rooms to Van Blaricum. I was then a couple of

months in the lower rooms. I gave Van Blaricum the keys of the lower
rooms, and he gave my wife five dollars.

Witness further stated and testified that before he let Delamater
have possession, no person had paid him any money to give him the
possession, but that Van Blaricum had come to his house, and that he had




stepped out of the house a few moments, and that Van Blaricum had
made a present of ten dollars to his infant child then in its mother’s lap,
and that he had used the money for his family.

The defendants further to maintain the issne upon their part, intro-
duced as a witness Mrs. O’Donnell, who was sworn as a witness in said
cause, and who testified as follows:

I am the wife of the witness Michael O’Donnell. Iknew the house.
My brother plastered three rooms for Van Blaricum. It came to $16.
My brother gave me an order on Van Blaricum for $10. Mur. Delamater
gave my child $10. Van Blaricum owed me money on my brother’s order.
Joy gave Delamater the rooms up stairs. There was a separate stairway.
I had not the keys. My husband was about his work. I paid rent to
Coffee. My brother had been gone two months. I had no lease. Mr.
Berdell gave him a lease to make him a tenant. It was a written and
printed lease that Berdell gave my brother. I didn’t pay any rent for
the two months my brother boarded with me. After he left I did not
pay anything. Van Blaricum took the rooms down stairs. I rented it
for §10 to Van Blaricum. Van Blaricum then took a lease of Joy ; that
property was taken by Joy. Delamater was there, and another. Joy
was not there, nor Frisbie. Etheridge was there also; Van Blaricum
also; O’Donnell was there. Berdell was there first. I see Van DBlari-
cum, also Delamater and Etheridge. Delamater lived there. The others
were there about two weeks. O’Donnell, my husband, went out as soon
as she did. Delamater’s wife and children came in. ‘I came down.
O’Donnell said to Delamater, You give me $6 and I will give you the
key. It was at or a little before the time when O’Donnell gave posses-
sion to the others, about a month after the trial of forcible detainer against
my husband by Berdell.

Then the plaintiff gave in evidence a record of said city clerk’s office,
for the purpose of showing that a part of the taxes for which the said lot
of land was sold to said Leavenworth had been paid prior to the sale to
Leavenworth, which is as follows: (Here insert record.)

Thereupon the defendants, farther to maintain the issue upon their
part, offered in evidence a deed from John M. Turner to Charles J.
Conkey, which deed was recorded on the day of and
is in the words and figures following, to wit: (Here insert the deed
from Turner to Conkey.)

To the introduction of this deed plaintiff by his counsel objected, on
the ground that the said Turner, had previously conveyed said lot to
Briggs, and the deed to Conkey conveyed nothing as against prior




purchasers from Turner, and contained words caleulated togive him notice
and put him on his guard, and was inoperative and void ; and as against
any prior purchaser from Turner, conveyed no title to the grantee, which_
objection was sustained by the Court, and the said deed excluded from
the consideration of the jury. To which decision of the Court, in sus-
taining said objection and in refusing to permit said deed to Conkey to
bo read in evidence to the jury, the defendants by their counsel then and
there excepted.

(The dced to Conkey was an ordinary quit-claim deed, dated after
but recorded before the deed from Turner to plaintiff, and contained a
clause reserving and excepting any interest in said property which had
been conveyed, but the grantor stating that he had no recollection con-
cerning the matter.)

The defendants having closed the testimony on their part, the plain-

tiff as rebutting testimony offered as a witness John M. Turner, who
testified as follows:

I made the deed to Conkey. At that time Conkey came to me and
wanted a deed. I told him I might have sold it; did not recollect. Ile
then gave me an indemnifying bond. This is the bond. (It was here
produced by the witness.) Afterwards, when I found I had sold the lot,
I wanted him to take the bond back and cancel it.

This was all the evidence offered on either side, and the case was
here closed.

The plaintiff then asked the Court to instruct the jury as follows:

It the jury believe from the evidence that in the month of June,
1853, prior to the institution of this suit, the premises claimed in the
declaration were held and possessed by the witness O’Donnell under and
by the authority of the plaintiff, and that while it was so in his possession
the defendant George Delamater came into the house by an arrange-
ment or collusion with the said O’Donnell, that then Delamater cannot
in this action dispute the title of the plaintif.

That if the jury believe from the evidence that any portion of the
taxes for which the said premises purport to have been sold in the deed
to Leavenworth given in evidence by the plaintiff, prior to the order for
the sale thereof had been paid, that then the said tax deed to Leaven-

worth is void.

To the giving of said instructions defendants by their counsel
objected, but the objections were overruled by the Court, and the in-
structions were given to the jury. To which decision of the Cowrt in




overruling said objections and in giving said instructions to the jury, the
defendants by their counscl c¢xcepted. Defendants then asked the Court
to instruct the jury as follows:

3. That the city tax deed to Leavenworth, taken in connection with
the testimony of Orson Smith and the other evidence in the case,
makes out a prima facie tille to the said lotin controversy, if the jury be-
lieve from the evidence that an order of sale embracing this lot was
issued to the collector, by the city, and the plaintiftf having failed to con-
nect himself with that title cannot recover, unless the jury believes the
defendants, or some of them, obtained the possession by collusion with
O’Donnell or his wife.

Which instruction was given by the Court. Defendants then asked
the Court to instruct the jury as follows:

1. That the plaintiff has failed to make out a title in this case, either
by a legal chain of title or by seven years possession under the statute.
He can only recover, therefore, by showing that defendants, or some one
for them or for some of them, obtained possession of the premises by
collusion with the tenant of the plaintiff.

2. That unless the jury believe from the evidence in this case that
the defendants obtained possession of the premises in controversy by
collusion with O’Donnell or his wife, they will find for the defendants.

Whiclk instructions were refused by the Court, to which decision of
the Court in refusing said instructions, the defendants, by their counsel,
then and there excepted.

Thereupon the jury retired to consider of their verdict, and after-
wards returned into Court a verdict for the plaintiffs.

Thereupon defendants, by their counsel, moved the Court for a new
trial for the reasons following:

1. Because improper evidence was admitted to go to the jury.

9. Because proper evidence was excluded from the jury.

3. Because the Court refused to give the 1st and 2d instructions
asked by the defendants.

4. Because the Court erroncously gave the instructious asked by
plaintiffs.

5. Because the verdict is contrary to the law and the evidence.

But the Court overruled the said motion for a new trial and render-
ed judgment on the verdict.




To which decision of the Court in overruling said motion for a new

trial and in rendering judgment upon said verdict, defendants, by their
counsel, then and there excepted.

Bill of exceptions,
Signed GRANT GOODRICH. [sear.]

Defendants bring the case to this Court by appeal, and assign for
error the same as the reasons for a new trial, also that the Court erred
in not granting defendants a new trial. Also that the Court erred in
rendering judgment against all of defendants, the defendant Delamater
having disclaimed all interest in the premises.

POINTS AND AUTHORITIES OF APPELLANT/,

1. The deed from the assignee in bankruptey is dated after the com-
mencement of the suit and after the trial below. It seems to have been
made ont after the trial below to correct errors in the original deed. As
the original deed was void, and as the new one is equally inoperative to
sustain plaintiff’s title, defendants are indifferent which one appears in
the rccord. Defendants and their counsel were, however, as a matter of
fact, ignorant that a new deed had been made out and put in the record
until they saw it in this Court.

Such an amended deed cannot relate back so as to take effect from
the date of the old one.
Pitlein vs. Yaw, 13 Illinots 253, citing
Wood vs. Morton, 11 Illinois 547

9. DBut the deed from the assignee in bankruptey was defective and
void for another reason, which is equally applicable to the new deed.

The deed recites upon its face that only fourteen days notice of
publication was given, whilst the rules required twenty.

z 5 i L
See 51st rule in bankruptey, page 27 of the record.

The deed, showing upon its face that the law had not been complied
with, was void, and passes no title.
Warren v. Homestead, 33 Maine, (3 Led.) 256.
Osborne v. Baxter et al., 4 Cushing, 406.




3. The last deed in plaintiff’s chain of title being void for the rea-
sons stated, the Court should have given defendants’ 1st and 2d Instruc-
tions. There was evidence tending to show collusion between some of
the defendants and | laintift’s tenaut-butghisavasaguestion for the jury.
O’Donnell, the last occupant, had paid rent to no one, nor does any at-
tempt seem to have been made to collect rent from him; and he states
that the plaintiff offered, if he would hold possession for hm, 20 pay him
Jor kis time. This certainly was a strange tenancy.

The fact is, plaintiff and defendants both claim title to the premises,
and while O’Donnell was in the lower part of the house, occupying it as
a squatter, defendants put a tenant in the upper part, and thenceforth
held possession. Under these circumstances the evidence of collusion
was not so strong as to justify the Court in taking the case from the jury.

The Court, therefore, should have given defendants’ first and second
) ) o
instructions.

4. Judgment should nct have been rendered against Delamater, as
he had disclaimed all interest in the premises.

5. The Court erred in excluding the deed from Turner to Conkey.
GOUDY & WAITE,
Lor Defendanis.

Y.
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Affidavit of Geo. II. Kennedy, that he drew the within declaration
and notice as and for a true copy of the original declaration and notice,
and that as he now remembers and verily believes the within is a true copy
of the original declaration and notice.

Amended declaration, averring that plaintiff was, on the 1st day of
January, 1857, possessed of and had a fee simple right in and to the
premises. Avers entry June 1st, 1857. Anotber count, ciaiming W.
2§ of the premises. Otherwise the same.

No notice attached to this declaration.

Record shows the empannelling of a jury to try the cause, and com-
mencement of the trial, on the 12th of October, 1859.

Disclaimer of George Delamater, one of the defendants, filed October
13th, 1859.

Trial concluded, and verdiet of guilty as to all of defendants, October
13th, 1859.

Motion of defendants for a new trial overruled October 29, 1859.
Appeal prayed to Supreme Court, and allowed upon filing bond within
thirty days.

Appeal bond filed November 1, 1859.
Bill of exceptions.

The Dill of exceptions states that the plaintiff introduced evidence
which showed title to the premises in question in J. M. Turner, and then
offered in evidence a deed from said Turner to Jeremiah Briges, dated
Nov. 17, 1836; deed and acknowledgment are set out in full. They are
in the ordinary form.

The Dbill of exceptions further states that the plaintiff then of-
fered and gave evidence which showed the title of said Briggs to have
passed to Wm. W. Saltonstall, assignee in bankruptey of said Briggs.
The plaintiff then gave in evidence a written stipulation by the counsel,

as follows:

“Syrrrior Courr or CiIcAco.

NICHOLAS BERDELL
V. In Ijectment.
HIRAM JOY AND OTHERS.
The undersigned, counsel for the defendants in the above cause,

hereby stipulate that they will allow the following deeds and papers to




go in evidence to the jury on the trial of said cause, without requiring
the originals of which they are copies to be produced, or be accounted
for, and that they shall have the same effect and weight that the originals

would have, and no more:

1st. Copies of 1st Patent for land in question to Russell E. Hea-

cock.

2d. A subdivision of the land which includes that in question by
said Heacock.

3d. A deed from said Ieacock and wife to Francis Blanchard,
conveying land including that in question.

4th. The subdivision of land last above as conveyed to said

Blanchard.

5th. A deed from said Blanchard to Thomas Jenkins, conveying land

in question.

6th. A deed from said Jenkins and wife to John M. Turner for
land covering and including the land in question.

7th. John M. Turner and wife to Jeremiah Briggs, conveying

the land in question.

8th. William W. Saltonstall’s deed as assignee in bankruptey of
said Briggs to Nicholas Berdell, the plaintiff, and that this deed shall be
evidence of the recitals therein, without sustaining the same by any
record or proceedings, and also copies of all the deeds under the tax sales
of said land under which the said Berdell claims the land in controversy
mediately or immediately. But this stipulation is not to prevent the de-
fendants from making any objections which they would be entitled to
make, if the original of such deeds and papers were produced in evidence.

The originals to Le produced in all cases where they can be obtain-
ed, it being the intention only of the undersigned to waive the necessity
of affidavits as to search, &c., and inability to obtain originals. The state-
ment of counsel that the originals are beyond his control, or cannot be

obtained by him, will be suflicient.
CORNELL, WAITE & JAMESON.”

Also, a certified copy of the Final Decree of the Court, discharging
said Briggs as a bankrupt, is set out in full in the Bill of Exceptions.
The Decree is in the usual torm, and was entered July 12, 1842.




92, 23, 24

That plaintiff then offered in evidence a deed from said Saltonstall
as assignee aforesaid to the plaintiff, Nicholas Berdell, which is set out
in full in the Bill of Exceptions.

This deed, after reciting the Decree of the District Court, declaring
said Briggs a bankrupt, and appointing Saltonstall his assignee, proceeds
as follows :

“And whercas I, the said William W. Saltonstall, appointed as-
signee of the said Jeremiah Briggs, a bankrupt, in and by virtue of the
decree atoresaid, have complied with the provisions of said decree, and
of the thirty-sixth rule in Bankruptey of said Honorable Court, by filing
with the Clerk of said Court my sufficient bond in the penal sum of One
Hundred Dollars, with two sufficient sureties approved by the public
Commissioner, and which said bond is in the form preseribed by the
thirty-seventh rule in Bankruptcy of said Honorable Court, and have
complied with all other, the requisitions and directions of said decree,
and of said thirty-sixth and thirty-seventh rules in bankruptey, and with
all other the rules in bankruptey of said Ionorable Court, so far as the
same apply to, or are binding and incumbent upon me; and have also
complied with all the provisions of the fifty-first rule in bankruptey of
said Court, so far as the same applies to me,and have, in conformity to the
directions in said rule, sold all my right, title and interest as such as-
signee in and to the property hercinafter described, at public anction in
said County of Cook, having first given fourteen days notice of such sale,
by advertising in the ‘Chicago American,’” a newspaper published in the
County of Cook aforesaid, and also by fixing up three notices of such
sale in three of the most public places in said County of Cook, for more
than twenty days prior to such sale, at which said sale hereinafter named,
Nicholas Berdell became the purchaser of said property.

Now therefore know all men,” &c. Here follows the conveying
clause, &c., conveying to plaintift the land in controversy. Then follow-
ing the habendum clause is the following: “This deed is made to cor-
rect errors made in a former deed made by me to said Berdell, dated
October 6, 1842, and recorded in Book 78, p. 132.

In witness whereof, I the said William W. Saltonstall, assignee as
aforesaid, have hereunto set my hand and seal this seventeenth day of
October, in the year of our Lord One Thousand Eight Hundred and
Fifty-Nine.

War. W. SALTONSTALL, [sEAL.]
Gen’l Assignee for Cook County.




This deed was acknowledged on the 21st day of October, A. D.
1859 ; acknowledgment in the usual form, but Saltonstall is not descril-
ed as assignec in the acknowledgment.

During the discussion of the admissibility of this deed, the counsel
for the defendant read to the Court, from aprinted pamphlet, purporting
to be rules of the U. S. District Court of the Northern District of Illinois,
in Bankruptey, the following rules, to wit: (Rules 36 and 37, providing
for the appointment of a general assignee in cach County, for the giving
of a bond by such assignee, and prescribing the form of the bond.)
“Rule 51. It shall be the duty of the assignee of the bankrupt to make
sale of all the right, title and interest of the bankrupt, whether equitable
cr legal, in and to any real estate, wheresoever situated, with all due dili-
gence, having due regard to the interests of the creditors, (unless some
one of said creditors shall, previous to the time appointed for such sale,
file with the assignee his written dissent thereto,) when it shall be the
duty of such assignee to refer the matter to the Court, and that the sale
of said real estate or any estate therein, be made either for cash, or upon
a credit not exceeding one and one-half years, as the assignee shall deem
most advisable, and upon the premiscs to be sold or at some public sale,
as said assignee shall deem best for the interest of said estate; at least
twenty days notice of the time, place, and terms of sale, being first given,
by aflixing up, at least, three notices ; and also, by publication in some
newspaper nearest to premises, when in the opinion of the assignee the
property is sufficiently valuable to justify the expense of such publica-
tion.”

Which said pamphlet was used by counsel for both parties as con-
taining the said Rules in Bankruptey, and said rules were read from said
book, without objection from either side.

Defendants’ counsel objected to the introduction of the last men-
tioned deed for the reasons following :

1. The deed misrecites the authority under which the same was
made.

2. Because said deed shows upon its face that but fourteen days
notice of the sale of said property was given, whilst twenty days are

required by law, and by the rules aforesaid.

3. Because said deed is otherwise informal and insufficient.

Said objections were overruled by the Court, and the deed read in
evidence. Exception by defendants.




The plaintiff then introduced as a witness, Jacob Mowry, who testi-
fied as follows:

I have known the lot in controversy in this suit for ten years. At
that time the plaintiff was in possession of it. At that time also the
plaintiff’ had timber for a house hauled on the land or lot, and built a
sidewalk along the lot. Shortly after Berdell leased the lot to one Schwi-
gert. Schwigert, while holding under Berdell, moved a house on the
lot and lived in it, and also built a fence round the lot seven feet high.
This fence was built about four or five, or perhaps six years ago. Can’t
tell the exact date at which Schwigert moved the house on the lot. I
guess about six or seven years ago the timber for building a house was
put there by Berdell. Ten or eleven years ago. About the time the offi-
cer came to give to Berdell the possession of said lot against his tenant
O’Donnell, I saw Mr. Delemater and Ethridge there, also saw Blaricum,
O’Donnell and Berdell. I did not see Joy or Frisbie on the premises at
that time. Delemater lived there at the time O’Donnell left, The others
were there two wecks. O’Donnell said to the plaintiff, in my presence
and on the premises, “You give me $6 and T will give you the key.”
This was a little before O’Donnell gave possession to the others.

The plaintiff then introduced William Darwin, who testified as
follows :

I took possession of the disputed premises in May, 1854, under the
plaintiff; having bought the remaining or unexpired term of Schwigert’s
lease of Berdell. T also bought Schwigert’s house. I was in possession
two years and three months when I left the lot. I gave peaceable pos-
session to Burdell, my landlord, and sold to him the improvements I
owned on the lot, and he paid me for them. I know of parties being
in under Berdell after T left, but don’t know the times when or persons.
The fence was changed after this controversy about the lot arose. I saw
a great fuss there in March, 1857, and the fence taken away. After the
fence was torn down, Berdell put it up again. The old fence was down
a month or so, and then the new fence was putup. O’Donnell claimed
to hold the lot under Berdell. O’Donnell said he gave the possession
up to Joy or to his man; can’t say when it was that O’Donnell said this.
He gave Joy the possession for ten dollars, he said afterwards. I saw a
man there in the house; it was Delemater.

Upon cross-examination he stated,

That he had lived in the house about two years and nine months;
gave the possession to Berdell in Feb., 1857. I gave possession to Mr.
Berdell. He rented it to other parties a few days after I left; a man
moved in who told me that he rented of Berdell. O’Donnell was in




over one year. Think O’Donnell lived there when a portion of the pre-
mises was torn down. He was living there when the officer came to
deliver possession to Berdell; his family was there. Afterwards O’Don-

nell told me he gave possession to another man. I knew other parties
but not their names.

To the statements of said O’Donnell in regard to the possession
thereof, the defendant’s counsel objected, plaintiffs’ counsel only claim-
ing them as evidence, whilst O’Donnell was in possession, and as refer-
ring to the possession, but the objection was overruled and the defendant’s
counsel then and there excepted. Detfendant’s objection was on the
ground that it did not sufficiently appear that O’Donnell was in posses-
sion when the statement was made to the witness. The plaintiff then
introduced as a witness G. I. Flekerman, who testified as follows :

I know the lot in dispute on Harrison street and Foster street on the
West side; it is a corner lot. About a year ago last June, I can’t tell
exactly, I served, or attempted to serve the first papers. It was a writ
of possession in favor of Berdell, the plaintiff, against Michael O’Don-
nell, from a Justice of the Peace. Michael O’Donnell was then in pos-
session. Mr. Delemater, one of the defendants, was also there, and
Slocomb and another person in the house; it was in June, 1858. Hiram
Joy was not there then, Delemater was there, and had been sent by
Iiram Joy to take possession of the house for Joy & Frisbie.

The plaintiff then introduced Bradford Sloat, who testified as a wit-
ness as follows:

I know the lot in controversy here. The first I knew of this cou-
troversy, I was employed by the plaintiff in April or May, 1858, to serve
a uotice upon O’Donnell. I did so. I then, at the request and for the
plaintiff;, put O’Donnell, who was then in the possession of the upper
part of the house, into the possession of the lower part of the house,
which was then unoccupied, to hold the same for the plaintiff. I had in
my hands as an officer a writ of possession. O’Donnell left there the
latter part of June, 1858. O’Donnell left there a couple ot days before
the writ of restitution was issued from the Justice against him in favor
of Berdell. When I went with the writ of restitution, I found Delema,
ter and others in possession, and learned of them they were left there by
O’Donnell. They refused to let me exccute the writ.

The plaintiff then introduced Wm. Lardson as a witness, who testi-
fied as follows:

T lived on the lot in question 27 or 28 months; went on it in the
spring of 1854. I bought a house on it of a German who held the lot
under a lease from Berdell. Berdell some time after bought the house.




After I left it was rented by Berdell to some foreigners. I wasin under
Berdell and paid him $30 per month. After my lease was up, I paid
$13 per month. Berdell claimed to own the land by deed.

The plaintiff here rested his case, and thereupon the defendants, to
sustain the issue on their part, offered in evidence a record book, and
proved the same to be a record of the City Clerld’s office of the City of
Chicago, purporting to be a record of an order for the sale of lots for
the alleged unpaid city taxes alleged tobe due the said city for the year
1842, which was allowed to go to the jury subject to ohjection.

The defendant then offered in evidence the testimony of Orson
Smith, who was sworn, and testified as follows, subject to exceptions :

cted the taxes due the City of Chica-
go for the year 1842. I had an order of sale for the unpaid taxes of
1849. It was certified by the Clerk and had the city scal attached. It
was signed by the Clerk. I know it was sealed ; saw the seal put upon
it myself; I stood by and waited for the seal to be put upon it. I sold
by that ovder, and after the sale returned it to the City Clerk’s office. I
have seen it in the Clerk’s office since. I saw it in 1842. The witness
was shown the record of the order of sale introduced as aforesaid; the
witness said he had no doubt the order which he had was a copy of that
record ; he could not specify anything in the record, or the number of
the lots, but it was those on which taxes were not paid that year, and he

had no doubt it was a copy of the record.

T was City Collector, and colle

amination, the witness testified that he had been collec-
Also that he could not remember the contents of
but is confident he had an order of sale each
as to this order, because they were belated
aiting to have the seal put on. Said he
which were men-

On cross-ex
tor for other years.
the orders of other years,
year. He knew the seal w
that year, and he had stood by w
could not remember but one sct of lots in all the city
tioned in said order, but that he counld specify those; they were eleven
Jots in block 23 in Carpenter’s Addition to Chicago. The witness then
told the numbers of the lots, but was then shown the said record which

as being a copy of the order he had held, and upon inspec-
one of the lots which he had mentioned

There were a number of lots in said

he spoke of
tion thereof admitted that only
were named in the said record.
block 23 in said order, but the numbers were not the same as the witness




supposed. The number of lots sold in block 23 was the same as the
number mentioned by the witness, but the numbers of the lots themselves
did not correspond.

Before introducing the said witness, the said defendants had shown
by a clerk in the City Clerk’s office of Chicago, that there was on file no
order of sale for the sale of the city taxes of 1842, in the City Clerk’s
office, except the record introduced in evidence. That diligent search
had been made in the office, and if there ever had been any other it was
lost. Thereupon the defendants offered in evidence a deed from the
City of Chicago to J. H. Leavenworth, purporting to convey to said
Leavenworth the premises in controversy for the unpaid city taxes of
1842. Said deced was admitted in evidence, and is in the words and
figures following: (Iere insert deed from City to Leavenworth.)

The defendant then introduced as a witness Michael O’Dounell, who
testified that he lived in the house over a year; that when Delamater
first came to him to get possession, he told witness that Hiram Joy had
sent him to get possession of the house, and that he gave Delamater pos-
session. I did not go in under Berdell, I went in under my brother-in-
law Coffee, who has gone to Kansas. I can’t tell who my brother-in-law
took possession under, but he had a written lease from the plaintiff’ for
the premises, and left it with me when he went to Kansas. Delamater
told witness that Joy & TFrisbie owned the property. Delamater was in
the house three or four days before I went out. Mr. Berdell, the plaintiff,
sued me to get me out. Mr. Joy sent the man to get possession. M.
Joy came there himself. I paid no rent to anybody while there. My
brother-in-law Coffee had a lease of the whole house, and I held the up-
per rooms under him. Mr. Berdell afterwards gave me a lease of the
upper rooms. The lot was in dispute. I did not tell Berdell I got ten
ddllars of Delamater; I told him I was going to give possession to Mr. Joy.
I was at work, and Mr. Sloat came for Mr. Berdell and gave me the
possession of rooms down stairs. Van Blaricum was there at the time.

Van Blaricum did not offer me any inducement to leave. I told
Berdell if he would pay me for my time I would give him up the posses-
sion. He would not doit. ITe had before said if I would take a lease

of the property and hold it for him he would pay me for my time. Said

it was in dispute. I then gave the possession to Delamater for Joy &

Trisbie. I rented the rooms to Van Blaricum. I was then a couple of

i 8 7 ari he keys of ror
months in the lower rooms. I gave Van Blaricam the keys of the lower

rooms, and he gave my wife five dollars.

Witness further stated and testified that before he let Delamater

have possession, no person had paid him any money to give him the
possession, but that Van Blaricum had come to his house, and that he had




stepped out of the house a few moments, and that Van Blaricum had
made a present of ten dollars to his infant child then in its mother’s lap,
and that he had used the moncy for his family.

The defendants further to maintain the issue upon their part, intro-
duced as a witness Mrs. O’Donnell, who was sworn as a witness in said

cause, and who testified as follows:

T am the wife of the witness Michael O’Donnell. Tknew the house.
My brother plastered three rooms for Van Blaricum. It came to $16.
My brother gave me an order on Van Blaricum for $10. Mr. Delamater
gave my child 810. Van Blaricum owed me money on my brother’s order.
Joy gave Delamater the rooms up stairs. There was a separate stairway.
I had not the keys. My husband was about his work. I paid rent to
Coffee. My brother had been gone two months. I had no lease. M.
~Berdell gave him a lease to make him a tenant. It was a written and
printed lease that Berdell gave my brother. I didn’t pay any rent for
the two months my brother boarded with me. After he left I did not
pay anything. = Van Blaricum took the rooms down stairs. I rented it
for 810 to Van Blaricumn. Van Blaricum then took a lease of Joy; that
property was taken by Joy. Delamater was there, and another. Joy
was not there, nor Frisbie. Etheridge was there also; Van Blaricum
also; O’Donnell was there. Berdell was there first. I see Van Blari-
cum, also Delamater and Etheridge. Delamater lived there. The others
were there about two weeks. O’Donnell, my husband, went out as soon
as she did. Delamater’s wife and children came in. I came down.
ODonnell said to Delamater, You give me $6 and I will give you the
key. It was at or a little before the time when O’Donnell gave posses-
sion to the others, about a month after the trial of forcible detainer against

my husband by Berdell.

Then the plaintiff gave in evidence a record of said city clerk’s office,
for the purpose of showing that a part of the taxes for which the said lot
of land was sold to said Leavenworth had been paid prior to the sale to
Leavenworth, which is as follows: (Here insert record.)

further to maintain the issuc upon their
d from John M. Turner to Charles J.
day of and
(Here insert the deed

Thereupon the defendants,
part, offered in evidence a dee
Conkey, which deed was recorded on the
is in the words and figures following, to wit :
from Turner to Conkey.)

To the introduction of this deed plaintiff by his counsel objected, on
the ground that the said Turner, had previously conveyed said lot to
Briggs, and the deed to Conkey conveyed nothing as against prior




purchasers from Turner, and contained words calculated togive him notice
and put him on his guard, and was inoperative and void; and as against
any prior purchaser from Turner, conveyed no title to the grantee, which
objection was sustained by the Court, and the said deed excluded from
the consideration of the jury. To which decision of the Court, in sus-
taining said objection and in refusing to permit said deed to Conkey to
bo read in evidence to the jury, the defendants by their counsel then and
there excepted.

(The deed to Conkey was an ordinary quit-claim deed, dated after
but recorded before the deed from Turner to plaintiff, and contained a
clause reserving and excepting any interest in said property which had
been conveyed, but the grantor stating that he had no recollection con-
cerning the matter.)

The defendants having closed the testimony on their part, the plain-
tiff as rebutting testimony offered as a witness John M. Turner, who
testified as follows:

I made the deed to Conkey. At that time Conkey came to me and
wanted a deed. I told him I might have sold it; did not recollect. e
then gave me an indemnifying bond. This is the bond. (It was here

produced by the witness.) Afterwards, when I found I had sold the lot,
I wanted him to take the bond back and cancel it.

This was all the evidence offered on ecither side, and the case was

here closed.

The plaintiff then asked the Court to instruct the jury as follows:

It the jury believe from the evidence that in the month of June,
1853, prior to the institution of this suit, the premises claimed in the
declaration were held and possessed by the witness O’Donnell under and
by the authority of the plaintiff, and that while it was so in his possession
the defendant George Delamater came into the house by an arrange-
ment or collusion with the said O’Donnell, that then Delamater cannot
in this action dispute the title of the plaintiff.

That if the jury believe from the evidence that any portion of the
taxes for which the said premises purport to have been sold in the deed
to Leavenworth given in evidence by the plaintiff, prior to the order for

the sale thereof had been paid, that then the said tax deed to Leaven-
worth is void.
structions defendants by their counsel

ere overruled by the Court, and the in-
To which decision of the Court in

To the giving of said in
objected, but the objections w
structions were given to the jury.




overruling said objections and in giving said instructions to the jury, the
defendants by their counscl ¢xcepted. Defendants then asked the Court
to instruct the jury as follows:

3. That the city tax deed to Leavenworth, taken in connection with
the testimony of Orson Smith and the other evidence in the case,
makes out a prima facie tille to the said lotin controversy, if the jury be-
lieve from the evidence that an order of sale embracing this lot was
issued to the collector, by the city, and the plaintiff having failed to con-
nect himself with that title cannot recover, unless the jury believes the
defendants, or some of them, obtained the possession by collusion with

O’Donnell or his wife.

Which instruction was given by the Court. Defendants then asked
the Court to instruct the jury as follows:

1. That the plaintiff has failed to make out a title in this case, either
by a legal chain of title or by seven years possession under the statute.
He can only recover, therefore, by showing that defendants, or some one
for them or for some of them, obtained possession of the premises by
collusion with the tenant of the plaintiff.

9. That unless the jury believe from the evidence in this case that
the defendants obtained possession of the premises in controversy by
collusion with O’Donnell or his wife, they will find for the defendants.

Which instructions were refused by the Court, to which decision of
the Court in refusing said instructions, the defendants, by their counsel,

then and there excepted.

Thereupon the jury retired to consider of their verdict, and after-
wards returned into Court a verdict for the plaintiffs.

Thereupon defendants, by their counsel, moved the Court for a new

trial for the reasons following:

. Because improper evidence was admitted to go to the jury.

=

9. Because proper evidence was excluded from the jury.

3. Because the Court refused to give the 1st and 2d instructions

asked by the defendants.

4, Because the Court erroneously
plaintifts.

5. Because the verdict is contrary to the law and the evidence.

gave the instructions asked by

But the Court overruled the said motion for a new trial and render-
ed judgment on the verdict.




To which decision of the Court in overruling said motion for a new

trial and in rendering judgment upon said verdict, defendants, by their
counsel, then and there excepted.

Bill of exceptions,
Signed GRANT GOODRICH. [sEaAL.]

Defendants bring the case to this Court by appeal, and assign for
error the same as the reasons for a new trial, also that the Court erred
in not granting defendants a new trial. Also that the Court erred in
rendering judgment against all of defendants, the defendant Delamater
having disclaimed all interest in the premises.

POINTS AND AUTHORITIES OF APPELLANT‘-/

1. The deed from the assignee in bankruptey is dated after the com-
mencement of the suit and after the trial below. It seems to have been
made ont after the trial below to correct errors in the original deed. As
the original deed was void, and as the new one is equally inoperative to
sustain plaintiff’s title, defendants are indifferent which one appears in
the record. Defendants and their counsel were, however, as a matter of
fact, ignorant that a new deed had been made out and put in the record
until they saw it in this Court. -

Such an amended deed cannot relate back so as to take effect from
the date of the old one.
Pitlin vs. Yaw, 13 Illinois 253, citing
Wood ws. Morton, 11 Illinois 547

9. But the deed from the assignee in bankruptey was defective and
void for another reason, which is equally applicable to the new deed. .

The deed recites upon its face that only fourteen days notice of
publication was given, whilst the rules required twenty.

See 51st rule in bankruptey, page 27 of the record.

The deed, showing upon its face that the law had not been complied
iith, was void, and passes no title.
Warren v. Homestead, 33 Maine, (3 Lled.) 256.
Osborne v. Baxter et al., & Cushing, 406.




3. The last deed in plaintiff’s chain of title being void for the rea-
sons stated, the Court should have given defendants’ 1st and 2d Instruc-
tions. There was evidence tending to show collusion between some of
the defendants and ; laintiff’s tenant, but this was a question for the jury.
O’Donnell, the last occupant, had paid rent to no one, nor does any at-
tempt seem to have been made to collect rent from him; and he states
that the plaintiff offered, if he would hold possession for hm, Zo pay him

Jor his time. This certainly was a strange tenancy.

The fact is, plaintiff and defendants both claim title to the premises,
and while O’Donnell was in the lower part of the house, occupying it as
a squatter, defendants put a tenant in the upper part, and thenceforth
held possession. Under these circumstances the evidence of collusion
was not so strong as to justify the Court in taking the case from the jury.

The Court, therefore, should have given defendants’ first and second
instructions.

4. Judgment should nct have been rendered against Delamater, as
he had disclaimed all interest in the premises.

5. The Court erred in excluding the deed from Turner to Conkey.
GOUDY & WAITE, : LAy

ZTor Defendants. (/i&/;"'&uw(/f
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