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Jameson & Morse, Printers, 14 La Salle Street, Chicago.

STATE OF ILLINOIS,

IN THE SUPREME COURT,

THIRD GRAND DIVISION,

PETER AMBS \
8.
IIENRY II. ITONORE, Appedl from Cook County Cireuit Court.
BENJAMIN F. BRADLEY
axp EDWIN G. FERRIS.

ABSTRACT.

This was an action of Replevin brought by appellant again$t appel-
lees.  Declaration filed 18th September, 1858.

Declaration contains only one count. Plaintift alleges that the de-
fendants on or about the 3d day ot May, A 1. 1858, took certain liquors
and office furniture therein described, the property of the plaintiff, and
of the value of two thousand dollars, and unjustly detained the same, &e.

Preas 1st, Non cepit.

2d, Special plea; denying the property to said goods and chattels in
plaintitt, and averring the same to have been the property of one John
Ambs, at the time, where, &e., and praying return.

3d, Special plea by defendants Ionore and Bradley, well avowing
the taking of the said goods and chattels by defendant, and justly, &e.,
because one John Ambs, on the 1st May, 1858, was justly indebted to
said Ilonore & Bradley, eight hundred and seventy-five dollars as rent,
for which sum said Ilonore & Bradley, on the 3d May, 1858, issued
their warrant of distress against the goods and chattels of John Ambs,
which was placed in the hands of the defendant Ferris, and which dis-
tress warrant was on the 3d May, 1858, levied by said IFerris upon the
goods and chattels mentioned in the plaintifi’s declaration, the same be-
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ing found upon the demised premises, as the property of John Ambs.
Also, avers that the said goods and chattels were then and there the
property of John Ambs, and not of Peter Ambs, prays return, &e.

4th, Plea by E. G. Ferris. Acknowledges the taking of said goods
and chattels, and justly, &e. Sets up a levy under the distress warrant
mentioned in 3d plea upon the goods and chattels mentioned in declara-
tion, as the property of John Ambs, contains an averment to that effect,
and denies that the same were the property of Peter Ambs, praysreturn, &e.

Issue joined upon first plea.

Replication to 2d, 3d and 4th pleas, that the property of said goods
and chattels at the time when, &ec., was in Peter Ambs and not in John
Ambs, upon which issue joined.

It was then agreed between the parties that the cause should be
tried by the court without the intervention of a jury. On trial, the fol-
lowing testimony was submitted, viz:

The plaintift first introduced as a witness Emile Ambs, who having
been duly sworn, said and testified, viz:

I know the pl.aiutiﬁ'. I know the store of John Ambs. John sold

" out to Peter Ambs in November, 1857, the liquors and goods in the store.

The plaintiff was in possession of the same when the same were taken
by Ferris. Ferris took possession of the same as the property of John
Ambs upon a distress for rent due defendants Honore & Bradley. Ierris
did not remove the goods, but made a memorandum of them.

Cross-examined, viz: I was, at the time of the distress, a clerk in
the store. My father, John Ambs, was also, at that time in the store, as
a clerk, at one hundred dollars per month. There were four or five
hands employed in the store, myself, my father, a porter at thirty-five
dollars per month, and two clerks. Peter Ambs resides at St. Louis; he
came down here when the sale was made, and remained one or two
weeks ; he has not been here since. He is my father’s cousin. My

- father used to buy liquors of Peter Ambs in St. Louis—all he used in his

business, except whiskey. TFather continued to do business as before;
no change, except he was a clerk. I was present when the store was
sold to plaintiff. Plaintiff took the key from me at the time of sale.
The next day he gave the key again to me. I do not know what Peter
gave John for the stock of goods. All the goods were bought of Peter,
except a few barrels of whiskey got here in the city, and which could
not be got of Peter. Next morning after sale, Peter asked me if I want-
.ed to be-hired, and hired me at twenty dollars per month. I was not pre-



35

sent at the sale. T received pay from the book-keeper after plaintiff left.
Plaintift’ paid me one month before he left. Goods remained in store
until the warrant was levied.

The plaintiff then called Lawrence J. J. Nissen, on his behalf, who,
after having been duly sworn, testified : This is the bill of sale from John
to Peter Ambs. I am a subscribing witness to it.

The bill of sale and exhibits threto attached were there read in evi-

“dence.

36 Witness continued to testify. The goods were at No. 76 South

Wells street, Chicago. John Ambs and Frederick Weigle were in my
office at the time it was drawn. They then constituted the firm of John
Ambs & Co. Peter Ambs and Frederick Du Barry of New York,
were also there. The consideration was a debt due from John Ambs
& Co. to Peter Ambs, and also a debt due from John Ambs & Co. to
Du Barry, which Peter assumed to pay, and Dbesides that, there
were then two or three other debts which plaintiff assumed to pay. After
bill was drawn, we went to the store where possession of the goods, and
the key of the store and safe, were delivered to Peter Ambs by John
Ambs & Co. I was in the store frequently thereafter. A few days after the
sale, the sign of “John Ambs & Co.,” over the door, was changed, and
window curtains with the name of it were taken away. Another sign,
with ¢ Wines and Liquors” on it, was painted. The amount assumed by
Peter Ambs was $2,000 or $3,000; the agreement was drawn up
at the same time. Peter carried on the business there afterwards.
ITe staid here two or three days, till one of his partners from St. Louis
came here and took charge of the store. Ile staid here about a weck.
Then came a young man from New York, Mr. Ohlenschlager, whom
TFrederick Du Barry sent, and he took charge of the store till May; and
was still in charge when the goods were taken by Ferris.

36 & 37 The said plaintiff then called on his behalf Edward Zimmerman,

who having been duly sworn, testified. as follows, viz:

I know the plaintiff. I have been in the employ of John Ambs &
Co. Frederick Weigle was a member of the firm from February, 1856,
to January, 1858. John Ambs & Co. sold the whole business to Peter
Ambs. The business place was in 76 South Wells street, Chicago. Pe-
ter Ambs took possession November 18th, 1857, about 6 o’clock P. M.
John Ambs gave him possession. P Ambs took the key, and engaged
me as book-keeper. Mr. Ollenschlager, was sent from New York, who
became chief manager. Before the sale “John Ambs & Co.” was paint-
ed over the door of the store, afterwards, “ Wines and Liquors” was paint-
ed. After the sale, business was carried on in the name of Peter Ambs.



John Ambs & Co. owed to Peter Ambs, in St. Louis, for Wines and Li-
quors, at the time of sale, about two thousand dollars.

37 The said plaintiff then introduced as a witness in his behalf, August
Rettig, who having been sworn, testified and said :

I know the premises and store spoken about, the same were kept by
John Ambs & Co., up to November 18th, 1857. I was in the store al-
most every day up to that time, and also after the sale from John Ambs
& Co. to Peter Ambs. The business was then carried on by Peter Ambs
himself. The sign of John Ambs & Co. was taken down or crased a
couple of days after the sale, and “Wines & Liquors” painted in its place.
The goods taken under the distress warrant belonged to Peter Ambs.
Ollenschlager was the manager in the concern, and book-keeper. John
Ambs was acting as clerk.  Peter Ambs came back after the sale many
times.

38 The plaintiff then introduced as a witness in his behalf, John Ambs,
who testified, having been sworn, as follows, viz :

Iam a member of the firm of John Ambs & Co., which firm was
composed of myself and Frederick Weigle. We sold out to Peter Ambs,
as set forth in the bill of sale. The consideration of said sale was a
debt of about one thousand dollars, due to Peter Ambs from us, and
about twenty-one hundred dollars due to Du Barry, bought by Peter
Ambs. I gave possession to Peter Ambs of the store on the day of sale,
about six o’clock P. M. Peter Ambs made no addition to the goods af-
ter the sale. About two weeks after the sale, I had a conversation with
the defendants Ilonore & Bradley, and told them I had sold out, that he,
Bradley, said it made no difference I will take the other man. That wit-
ness was employed by Peter Ambs, as clerk, at one hundred dollars per
month. Peter Ambs assumed to pay some other debts of ours, one to a
man in Peoria, another to Jacob Ambs. Peter took all the property,
nothing has ever come back to me from Peter Ambs. Only few of the
debts due us and purchased by Peter Ambs have been collected, they

were mostly bad.

Cross-examzned. Thatthe goodsbought by plaintiff were worth about
three thousand dollars, five hundred dollars more orless. That the whole
debt agreed to be paid by Peter Ambs for John Ambs & Co., amounted
to about three thousand dollars. That the debts due by John Ambs &
Co. did not amount to ten thousand dollars, but only to about three thou-
sand; that the debts for which the goods were sold to Peter Ambs, were
the debt due to Peter Ambs, and that to Du Barry purchased by Peter
Ambs, the debt to a man in Peoria, and the debt to Jacob Ambs. That
these were all the debts owed by John Ambs & Co. When Peter Ambs

38 & 39



took possession, he remained a week or ten days in Chicago, and when
he went away, he left a clerk in the store to manage for him. After the
goods were distrained npon, they were removed to a cellar under the
Briggs House. That Peter Ambs afterwards sold his stock to Emile
Ambs, and took his notes for $500 and $600. That said Emile is now
carrying on the liquor business in his own name, in a cellar on Randolph
street, in Chicago. I was employed by Peter Ambs as a clerk, at $100
per month. Emile was also employed. So was a porter, at $30 or $35
per month, and two other clerks.

39 to 48 The plaintiff then read in evidence the deposition of IFrederick Du
Barry, who testified, in substance:

My name is Frederick Du Barry. Am 45 years of age; merchant
in Brooklyn, New York. I knew Peter Ambs for about 5 years. Does
¢ not know defendants.

Has known John Ambs & Co. about five years, until about October,
1857, when they failed and sold out to Peter Ambs. About November,
1857, I was in Chicago, on their premises, where I saw a stock of goods
worth about $500. They then sold out their whole stock and claims to
Peter Ambs. Sale was made in the store and papers drawn in a lawyer’s
office named Nissen. The consideration of sale was a debt due from
John Ambs & Co. to Peter Ambs. Do not know amount, nor do I know
of any other consideration, cr whether any cash was paid. I know in-
debtedness from John Ambs & Co. to Peter Ambs was more than §2000,
having previously sold my claim against John Ambs & Co. to Peter
Ambs, for $2244.87 and interest from January, 1857. DPeter had other
claims against John Ambs; do not know amount. The debt to me was
for wines and_liquors sold them in 1855 and 1856. The amount was
settled, and I then sold the claim to Peter Ambs previously to sale of
John Ambs & Co. to him. I made the bargain with Peter at St. Louis,
previous to our going to Chicago. Peter Ambs has since paid me at
different times, $519.30-100 in cash. Besides that, he gave me notes to
the amount ot about $1200, none of which arc paid. Peter Ambs car-
ried on the business at the old place in Chicago after the sale. He en-
gaged a clerk named Ohlenschlager, who had a power of attorney and
managed the business, and who staid some 7 or 8 months.

48 & 52 .  Cross-examined. John Ambs and Mr. Weigle were the members
of the firm of John Ambs & Co. Knows nothing else about partnership,
nor about the management of their business. The sale spoken of was
made on the premises of John Ambs & Co., and the papers signed in
the office of Lawyer Nissen. John Ambs, Weigle, Peter Ambs and
myself, also the lawyer, were present at the sale. At Peter Ambs’ re-
quest, I engaged Ohlenschlager for him, who was previously in my

employ.
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Defendants then admitted the goods levied upon to ha.\e been the
same goods which were replevied.

Here plaintiff rested his case.

Defendants then introduced as a witness, ———— Lambier, who
beingz sworn, testified that he served distress warrant. There was a sign
inside the door and near it, painted on wall on left hand of door, near
window, “Whiskey for Sale,” under it “John Ambs & Co.” which might
be read from street, and was the only sign about the House. = Was in
large painted letters.

Cross-examined. The writing on wall was partly rubbed out, but
could be distinctly seen. “John Ambs & Co.” looked as having been
scribbled. “Wholesale Whiskey” was in large letters.

Here the plaintiff called John Ambs and Emile Ambs, who testified
that the words had been painted by clerks for amusement, that “John
Ambs & Co.” could hardly be read, and could not be scen from the
street. It was no sign at all, but mere scribbling.

The defendants then gave in evidence a lease from Henry H. Hon-
ore, and B. F. Bradley to John Ambs, also the distress warrant under
which the levy was made, and the return thereon by Ferris; andit was
admitted by plaintiff that a judgment had been rendered for the amount
of rent specified in warrant.

The plaintiff also introduced John Ambs again, who testified, “that
at the time of the sale John Ambs & Co. owed about $7,000 and that
about $3000 of the debts of John Ambs & Co. have been collected. That
Peter Ambs has paid to the party in Peoria $210, to Jacob Ambs $190,
to Hoffman & Gelpcke $900, to some other creditor $50, to Koeftler & Co.
$900, all of these parties being creditors of John Ambs & Co. Thathe
had received in wages, about $600, Emile $115, Olenschlager 700, trav-
eling expenses, and costs of collecting, about $500. Olenschlager’s sal-
ary was $1000.

Cross-examined. John Atbs & Co. owed about $10,000, altogether.

This was all the evidence heard and offered at the trial of this case.

The Court then gave judgment for the defendants, and awarded
writ of 2etwrno habendo.

To which judgment and decision the plaintiff’s counsel excepted,
for the reason that said judgment.and decision is contrary to the law and
evidence of said cause.



ERRORS ASSIGNED.

1. That the Court erred in rendering judgment against the plain-
tiff, and that said judgment is against the law and evidence of the case.

2. That the Court erred in awarding a writ of return of the pro-
perty.
DAYVIS & NISSEN,
Fer Appellant.

APPELLANT’S POINTS AND AUTHORITIES.

1. The sale from John Ambs to Peter Ambs was dona fide, and
for a sufficient consideration. Possession was given to the vendee. It
is therefore valid to pass title against all creditors not having a lien upon
the property at the time of the sale.

Brown v. Riley, 22 I1l. 52.
Trwing v. Runkle, 20 111, 457.

9. The employment of John Ambs about the business does not
avoid the sale; he having been employed as clerk, under the superinten-
dence of the vendee or his agent.

Brown v. Liley, ub. sup.-
Warner v. Carlton, 224 1il. 415.

3. If the sale was bone fide when made, the legal title to so much
of the property as Peter Ambs reduced to possession, (being that dis-
trained on,) passed to him, and no distress levied by the appellees could
avoid it.

Fwing v. Runlkle, ub. sup.

4. Nothing stigmatizes the transaction as within the statute of
frauds. The debt from John to Peter was really due. The deed was
not made in secret, but in consultation with at least one other creditor
(Du Barry). ;
Fwing v. Runkle, ub. sup.

And see testimony of Nissen and Du Barry.

5. The appellees could have no lien till the levy of their distress
warrant. ‘Till then they could set up no right over those of other cred-
itors. ‘

Frisby v. Thayer, 25 Wend. 896.
Hastings ». Belknap, 1 Denzo, 190. -
Coles v. Marguand, 2 Hill 447.
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STATE OF ILLINOIS—THIRD GRAND DIVISION,

Supreme Court thereof, April term, 1860.

HONORE, et aliz
ads. Appeal from Cook Circuit Court.
PETER AMBS.

1st. The appellees for answer to appellant’s points say, that the sn.lo:
from John Ambs and Frederick Weigle to Peter ‘Ambs, was not
bona fide, as abundantly appears from the testimony. N

9d. TItis not assumed that the employment of the seller to manage
the business sold, is sufficient per se, all else being fair to pronounce
it fraudulent; but it is assumed that where the question before the- -
court or Jury trying the - cause was fraud or no Sfraud (as:in this
case) and there was evidence conducing to sustain the finding ; this
Court will not disturb the finding though they might have found .-
differently if they had been the original triers.

Sece Powers vs. Green, 14 Illinois 386,
8d. The hypothetical case in this point may te correct,

4th. It is contended that the deed in this case was made in seoret,
nor was it made in consultation with one other creditor (Du Barry).
Tt is not, however; denied but,that Du Barry was present, and that
he might have been consulted; as he was trying to save a debt upon
what he says was a failing concern ; but Du Barry swears he had
previously sold his claim to said Peter Awmbs: (see his deposition
beginning on tenth line from top of +4th page of record, and read
five lines; then again commencing on the Tth line from top of 45th
page of record, and read three lines).

5th: The position assumed in this point is not questioned.

sitoss 'The appellees most respectfully request the court to look at the
lease from the defendants Honore & Bradley to John Ambs, for
store room and cellar in Chicago, dated August 1855, to commence
November 1st, 1855, and to continue to November 1st, 1860, at the
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rent of “$1,500 per annum, payable in equal instalments, monthly
in advance.”

Then the warrant of defendants’, Honore & Bradley as landlords
distraining upon John Ambs for $875, rent due from Nov. 1st 1857
to May, 1858 inclusive, and constable’s return thereon.

mioas Then the bill of sale of John Ambs and Frederick Weigle to

Peter Ambs, dated Nov. 18th 1857, consideration $3230.21, “and
for other good and valuable consideration”’ conveys all the property
on rented premises to said Peter Ambs, also one-horse wagon and
harness, also all the book accounts, debts and demands mentioned
in “Schedule A ”’ made part of said bill of sule.

sstoss  Then said ¢ Schedule A.,” it being a list of debt amounting to

33ta 85

18-

$15.703 18.

Then the writing obligatory of Peter Auwbs, to John Ambs and
Frederick Weigle, dated Nov, 18th, 1857, acknowledging the bill
of-sale of goods and debts, and covenanting that he ¢ will faithful-
ly and truly in the best manner possible, and with the greatest dis-
patch, convert the said goods and chattels into money, and collect
all and singular the book accounts and debts, so as above tv me sold;’”
he ds first to pay himself $3230 21 and costs and expenses of col-
lection; he is then to pay the debts of said John Ambs and Fred-
erick Weigle, as partners, and the-overplus, if any, he is to divide
first to said Weigle $3079 and balance to said John Ambs. That
he would keep true and correct books of accounts, of all receipts,
expenditures, payments, and doings in the premises, and said John
Ambs and Frederick Weible were at any time to be at liberty to.
inspect his books. :

On the Tth day of May, 1859, a jury was waived, and the law
and facts submitted to the Court, and the testimony was then heard

" *. though the record does not show that the testimony was then heard;

60

80

o1

but the clerk’s entry beginning. on the last line on page 60 of tho
record proves it, *that gaid cause was adjourned until the 21st day
of May following, and being again called up for hearing, the plain-

'i’.ﬁ"s'cou'nsel recalled John Ambs, &c.” When John A mbs was

first examined, he swore “ that the whole debt agreed to be paid by

Peter Ambs for John Ambs & Co,, amounted to about $3000 ; that

the debts due by John Ambs & Co. did not amount to ten thousand
dollars, but only to about three thousand ; that the debt for which
the goods weare sold to Peter Ambs, were the debt due to Peter

" Ambs, and that to Du Barry purchased by Peter Ambs, the debt

to  man in Peoria and the debt to Jacob Ambs, that those were
all ‘the debts owed by John Ambs & Co.”

That on the 21st day of May, 1859, said John Ambs was recalled
a8 o Witness, the Court overruling the objection of defendants there-
to.~ He then swore that when the sale was made the indebtedness
of John Ambs & Co. was about $7000, and upon his cross-examina-
tion at the same time, he stated that John Ambs & Co. owed, alto-
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gether, ten thousand dollars ; that Peter Ambs had paid to the party
in Peoria, $210; to Jacob Ambs, $190; to Hoffman & Gelpke,
$900; to party in Chicago, $50; to Krefler & Co., $900; that all
these parties were creditors of John Ambs & Co.

The appellees make the following points:

1st. That the sale of goods in controversy from John Ambs and Freder-

ick Weigle to Peter Ambs, was not made in good faith, but was
intended by all the parties thereto to cheat and defraud the said
appellees, Honore and Bradley, out of their rents accruing upon
their said lease to said John Ambs. There is no proof that {any-
thing was done to notify the public of a change of owners. The
bill of sale and accompanying papers were not recorded ; there was
no advertisement in the newspapers; Peter Ambs’ name does not
appear in or about the house, neither on sign, bill heads or account
books. ¢ Father continued to do business as before, no change, ex-
cept he was clerk.” See Emele Ambs’ testimony, 4th line from
bottom of the 21st page of the record. Now as there was really
no change of possession, the bill of sale is fraudulent.

Thornton vs. Davenport and others, 1st Scam., 206;

Kitchell vs. Bratton, 1st Scam., 300.

9nd. That the bill of sale from Ambs & Weigle to Peter Ambs being
absolute upon its face, and the writing obligatory from said PeteT
Ambs to said John Ambs and Frederick Weigle of the same date, '
conditioned that said Peter should first pay himself his debt due
from John Ambs & Co., then the other creditors of said John Ambs
& Co., and then the surplus, if any, to go to said Weigle and John
Ambs, neither being recorded or explained by evidence aliunde,
are of themselves evidence of fraud.

3rd. That said bill of salo creates a secret trust in favor of said John
Ambs, one of the makers thereof, giving him a residuary interest
without providing for the payment of his individual debts, and is
therefore void, being against the statute of frauds.

4th. That the issue on the trial below being fraud or no fraud, and that
being an issue of fact properly triable in the inferior court, this
court will not disturb the finding in the court beloy, unless the court
below has misapprehended the law in the case.

5th. That the rule of evidence, false in one thing false in everything,
applies with peculiar force to John Ambs, a witness for the plaintiff
in this case, and his testimony should be rejectad.
W. P. & N. THOMASSON,
Att'ys for Appellees.
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