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ABSRACT OF RECORD.

ANDREW M. LUITT, JOUN W. HITT,
and ROBERT S. HITY, Execcutors of } APPELLANTS,
the estate of Samnrel M. Hitt, deceased,

Us.
HENRY SHARER, + APPELLEE.
Action of Assumpsit commenced by Appellee, in Ogle County
(lourt, upon the following account :

Bsrare or SAMUEL M. HiTT, To HENRY SHARER, Dr.
To mouney paid for kis use to A. Quimby Allen, $300 00
Lo goods and chattels sold and delivered, 15 00

$315 00

Pleas—€encral issue and statute of limilations.

Submitted to Court for trial, June term 1861.

Jaly 15, 1861—Judgment for plaintiff (appellec) $200.

Appealed to the Circuit Court of Ogle Ceunty, July 17, 1861,
by appellants.

March 25, 1862—Causec tried by jury; verdict for plaintiff (ap-
pellee) $299.68.

Defendants (appellants) mov-d in arrest of judgment, and for @
new trial.

March 27, 1862—Plaintiff (appellee) rewits $39.68.

Motion in arrest and for new trial overruled.

Judgment for plaintiff (appellee) $260.

BILL OF EXCEPTIONS :

James B, McCoy testified: Was at Winnebago County when suit
was settled. Saw no money paid. Did not see Sharer and Hitt to-
gether.  Shaver acted as mediator between Hitt and Allen. Hitt said
the matter was getting along satisfactory to him. Never saw note.—
[itt said nothing to me about settlement ; was in Rockford when note

1

1 Iy ot Alapor have niece of land reserved




)

from sale, and worth $20 per acre. Iitt said in first conversation that
they were getting along very well, except costs ; suit in Rockford sect-
tled before Hitt conveyed land to Thowpson. Ilitt contended that
Allen’s claim was not his debt; that he had paid Allen his share, and
the amount Allen claimed belonged to Captain Swingley to pay. 1litt
said he was going to let Henry have the land; he did not say for what
purpose or objret; it was in conversation about settlement at Rock-
ford ; he simply said it was for Sharer; It was ten acves and was not
conveyed to Thompson.

Aaron Q. Allen testified.—1 commenced suit in this county, for
my services as a teacher, against Hitt and Swingley ; change of venue
to Winnebago county ; it was there settled by my receiving from IHen-
vy Sharer, his note for $200.00, duc in 6 or 12 months; Sharer paid
the note to me—the last of it in the fall of 1855 or 18506 ; note may
be at home among my papers,—don’t know ;, Sharer got my notes and
wave them for his; he paid it all in that way, except $7.00; I zave
him up his note at that time ; the 87 remained inaccount, which he
subsequently paid me in flour; think settlement was in fall of 1855
or summer of 1856, though it may have been in 1856; settlement be-
tween Sharer and me was some time after note ,duc—cannot say how
Jong ; if the suit was dismissed in the tall of 1854, the scttlement was
in the fall of 1855; if the suit was settled in 1855, Sharer and I ad-
justed in fall of 1850. Ko

Nathaniel Swingley.—Mr. Hitt came to sce me in spring of
1853 or 1854, to borrow money. I refused. Wanted I should pay
the Allen matter; I replied it was right for me to pay part of it ; Hitt
«aid he did not owe the debt, and ought not to pay it, but he had got
Sharer to give his note for it, and he (Hitt) had to pay it, and wanted
me to let him have the money ; Hitt said the $200 was coming to him;
he had settled the matter with Sharer, in the sale of land he had
made. I paid him the $200.

Cross Ezamined—I returned from Cal., in 1853 or 1854 ; Hitt
said nothing about what land ; Sharer had given his note for it; did
not say what he wanted money for; I went to Cal., in spring of 1850 ;
came home in November 1852 ; it was two or three mouths after I got
home before I had the above conversation, which was after the suit was
settled at Rockford ; 1 don’t know when suit was settled at Rockford.

Defendants read in evidence deposition of Thowss J. Turner —
Was present at a scttlement of a suit in Winncbago Circuit Court,
wherein A. Q. Allen was plaintiff, and Samuel M. 1litt and Nathanicl
Swingley were defendants ; Swingley was absent ; suit had been liti-
wited for a long time ; Henry Sharer, of Ogle County, Martin Iey-
nolds, of laSalle County, and many others had frequently attended as
witnesses 3 do not know who made the propositien fur settlement [

15
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was attornty for A. Q. Allen; Sharer told me they had settled the
snit ; that Hitt was stubborn, and would do nothing about it, but his
friends had scttled and would pay Allen—some onca; cnnnot,tell who
paid Allen some money and gave him some obligations, but Ienry
Sharer appeared to ‘be the active man in settling the matter ; Samuel
M. Ilitt was present during a portion of the conversation.about scttle-
ment ; said he would not pay a dollar, for he did not owe Allen ; if
his friends settled, they did it upon their own responsibility ; he was
not present when the money wus paid and obligation made out ; the
settlement was made’in the City Hotel at Rockford, at the time the
suit was disposed of on the-docket of the Winnebago Circuit’ Court.
Defendants introduced in cvidence a transcript of record of an
order bearing date Séptember 27th 1854, as follows :
AARON Q. ALLEN, l
vs. :
SAMULEL M. HITT, IMPLEADED WITH
NATHHANIEL SWINGLEY. J? :

By agreement of parties herein, as per stipulation filed, it is or:
dered that this cause be dismissed, and that the plaintiff pay one-third
of the costs herein, and that the defendant pay two-thirds of the costs
herein. It is thercfore ordercd and considered by the said -plaintiffs
have and recover of the said defendant two-thirds of the’costs herein,
and that he have execcution therefor. vy

The above was all the evidence introduced on the trial.

The following instruction was given for plaintiff:

[

i

1

Detendant excepted to the giving of said instruction.

The following instruction were given for defendant :

In order to maintain this action, the plaintiff must prove to the
satisfaction of the jury, either that he became liable to Allen for the
amount agreed upon in scttlement of the suit in Winnebago county,
at the express request or agreement of S. M. Hitt, or that said Iitt
expressly agreed or promised to pay said note, given by the plaintiff,
or to indemnify him against the same.

9. If the jury find from the evidence that the plaintiff gave his
note for the settlement of the suit in Winncbago county, voluatarily,
without the request of 1itt, then the giving of such note created no
legal liability against said S. M. 1Iitt, and unless the proof shows 2




promise or agreement of said IIitt, to pay the same the jury will find
for the defendant. .

3. That, if the jury find that the plaintif cver had a legal claim
against said S. M. Hitt, arising oat of the transaction, given in cvi-
dence by the plaintiff, it accrued when said plaintiff took up and paid
his note, given to Allen, and if the jury find that said note was taken
up five years prior to February 5, I861, then the jury will find for the
defendants.

4. If the jury find from the evidence that the friends of S. M.
Iitt scttled said suit at Rockford, as stated in the deposition of 1\ J.
Turncr, and that said plaintiff gave this note to perfect said scttle-
went, then the defendants are not liable for the same, unless the plain-
tiff has also proved a promise or agreement of said 8. M. Hitt, made
within five years prior to February 5, 1861, to pay said note.

The fourth instruction was refused, to which defendants (appel-
lants) excepted.

ERRORS ASSIGNED ARE :—
- Admitting improper testimony.
. Excluding proper testimony.
. Giving improper instructions asked by plaintiff.
- Repressing instructions asked by defendants.
. Overruling motion in arrest and for new trial,

Ot H QO 1O =




THE SUPREME COURT

OF TIIE

STATE OF ILLINOIS;

THIRD GRAND DIVISION, APRIL TERM, A. D. 1863..

-+ o>+

ANDREW M. HITT, ET. AL, ]
ExzecuTors oF SAMUEL M. HITT, ApPELLANTS, ! APPEAL FROM OGLE.

vs.
HENRY SHARER, APPELLEE.

BRIEF OF THE APPELLANTS.

With no other means of arriving at the truth, except from the meagre, loose
and disjointed evidence in this record, it seems to us that this is one of those un-
just and fictitious claims, which are tco frequently trumped up to defraud the es-
tate of the departed.

We thiok it is fairly to be inferred from the cvidence, that Sharer received
the consideration for giving the note to Allen for Hitt, at, or about the time it was
given, and that the consideration Sharer reccived, was a deed or contract for ten
acres of land at $20 per acre.

The deceased, Hitt, as appears by the evidence of McCoy, (Record p 15) had
reserved from the contemplated sale of a tract of land to one I'hompson, ten
acres for Sharer, letting Thompson have the tract minus the ten acres, and Sharer
the ten acres: McCoy says Hiti did not say for what purpose or object he was
goipg to let Sharer have the land; he mentioned the land in conversation about
the Ro¢kford settlement ; and McCoy says he inferred it was for this matter. By
this. matter, he evidently means, that Hitt let Sharer have the ten acres, because
Sharer had given his note to Allen for the $200.

It also appears from McCoy’s evidence that Hitt claimed that he had paid Al-
len his hare of the amount due Allen for teaching scliool, and that the balance
which Allen claimed belonged to Swingley to pay.

The facts appear to us clearly to be, that Hitt and Swingley were to pay Al-
len for teaching a school. Hitt had paid half, and Hitt and Swingley were sued
by Allen for the other half. By the evidence of Swingley, it appears that Hity
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ealted upon him for the $200, (the Swingley share, because Hitt had paid his paré
before suit,) and that Hitt then and there told him that he, Hitt, had to pay the
note, and thut he had settled the matter with Sharer, in the sale of land, and that
the money was coming to him, Hitt. The expression, ¢ had to pay the note,”’
when construed by the light of the context, clearly means that fitt had paid the
note by the ten acres of land, which he had let Sharer have. By changing the
expression to the fivst person, it would be substantially this : I got Sharer to give
the note to Allen; I had to pay it; Isettled the note with Sharer in the sale of
land ; now, Swingley you ought to pay me the $200 I thus paid for you'! Swiog-
ley says that he therefore did pay Hitt the $200, and that the latter manifested no
further interest in his healtn, &e.

Would this claim of a security for cash paid for a princpal, have been left
standing five years and more ? No! The death of the principal rendered it safe
to try t) gct a second payment of it. Why did Sharer give his individual note to
Allen? Why did not Hitt give hisown note? We are not disposed to adopt the
theory of the defence in the court below. Sharer did not volunteer to give Allen
a note for §200, without a quid pro quo. The quid pro quo, wasa deed of ten
acres of land, or a contract for a dec% of it, or some other quid pro quo growing
out of the sale by Hitt to Thompson, and the reservation of ten acres for Sharer.
If Hitt gave Sharer a contract to convey him lazd, in consideration that he should
give his note to Allen for his debt, this would substitute the remedy of Sharer
upon the contract for that of one to collect the money of Hitt, what Sharer should
pay for him on the note to Allen, and this would be an answer to the claim for the
money paid for Hitt.

Let us now admit, for the sake of the argument, that Sharer never did receive
any consideration for giving his note for $200 to Allen, and that he really had a
claim againss Hitt, for money paid to Allen for him. We think our clients have
the legal and woral right to urge that the case was barred by the statute of limi-
tatious. They occupy the position of fiduciaries, whose duty requires it. They
believe the claim to be unjust, and it was for a shield in just such cases, as they
believed this to be, that the statute was made. There is no doubt as to the timo
when Sharer took up the note. Allen says distinctly, that if the suit was diswis-
se.l in the fall of 1854, the settlement with Sharer, when the note wes taken up,
was in the fall of 1855, (Record p. 16.), The time when the suit was dismissed is
fixed clearly by the date of the order of dismissal, on the 27th of September
1854, (Record p. 21.) This suit for money paid by Sharer far the deceased, was
commenced in February, 1861—the summons bears date on the 5th, and it was.
scrved on the 8th, (Record p. 2.) The bar is clearly five years—(Purple’s stat-
utes p. 781). The causc of action accrued when Sharer took up the note in the
fall of 1855, and the five ycars clapsed in the fall of 1860. e suppose it may
be said upon the other side, that though the note was taken up in the fall of 1850
that there was an amount of $7 which was permitted to remain in the form of an
account as Allen calls it, and which was subsequently paid in flour. Whatever
might be the effect of the balance of $7 remaining unpaid till within the five
years, if the payment had been endorsed and Allen still retained the note, with
seven dollars due upon 1t, it is, we think, exceedingly plain that a cause of action.
agerued against Hitt in favor of Sharer for the whele amount due on the note, the
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moment the latter took up the note from Allen. The fact that Allen took a parole
or written promise of Sharer to pay the $7 at a future time, as part of the pay-

ment of the note, would be of no consequence, as between Allen and Sharer, and
of course, as betwcen Hitt and Sharer. Sharer had paid and taken up the note,

and it would have been no defense as to the $7, in an action by the latter against

Hitt, before Sharer had paid Allen the $7, for Hitt to say that Sharer had not yet

paid the $7, and therefore, he could not recover it. Allen could not have recov-

ercd the $7 in an action against Sharer, on the note, after Sharer had taken it up,

and Sharer could have sued Hitt and recovered the whole amount of the note im-

mediately after the note was so taken up by Sharer. Sharer’s cause of action

therefore accrued in the fall of 1855, and it was barred in the fall of 1860. Sup-
pose Sharer had ncver paid Allen the $T7, could he never have recovered of Hitt,
neither the sum he.actually did pay Allen, nor the amount due according to the
tenor of the note. It must bethat he could have recovered the whole of the note
of Hitt, whether he had or had not paid the $7, and that his cause of action for
the whole acerued the day he took up the $200 note. If Sharer could have a
cause of action against Hitt for money paid on the note, for each item of cush
paid, then the law is well settled that the items paid within the five years would
not be barred and those paid before the five yeurs would be barred. In case of
mutual running accounts, the items within the five years would drag within the
five years the other items. When they are not mutual aceounts, or in other words
when the account s all on one side, those only within the five years can be recov-
ever—(Angell on Limitations, 185, sec 6.) Therefore, the whole claim, or all of
it older than five years was barred.

A word as to the evidence about the $7 item, and we have done: All the
evidence on the subject of the $7 being paid within the five years, is as follows :
Phe witness, Allen, was asked ¢if he did not see, on the trial below, on Sharer’s
books, charges of flour delivered in the summer of 1856. He does not even say
that he saw such charges. He says: “if so, it was the flour delivered on the 87
balance charged in account.”” The account of the plaintiff itself containing sucl
charges, would not prove the fact. How can the ““if so” of Allen amount to
proof of the fact that the flour was delivered within the five years. Fherefore,-as
the cause of action of Sharer for all, or a large part of the amount of the note,
(and wo think for all,) accrued before the five years, the judgment should be re-
versed. 'The first instruction of the plintiff is wrong, because it may all be true,
and yet if Hitt actually paid Sharer in land, or by a contract for land, he canuot
recover, and there is evidence tending to establish this hypotuesis. The part of
the instraction in the words ¢ or any part thereof,’” was calculated to mislead the
jury. This payment of the $7 after the note had been paid and taken
up was not a payment of part of the note, and there is no evidence
upon which to basc that part of the instruction. This instruction con-
flicts with the third instruetion of the defendunts, which is right. Though we
do not adopt the theory that the giving the note by Sharer was without expecta-
sion on the part of Sharer, to be repaid if he paid it, it may well be that Sharer
gave the note for Swingley, not for Hitt, for the reason before stated, and that Hite
uever did expect to pay it, except he did it for Swingley, and get the amount of
him asle did.  Whether Sharer got the land or the vontract fur it at the tiwe e
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gave the note, or afterwards is not clear, but it is clear that he received a consid-
—eration for giving the note, either at the time, or aftcrwards. The fourth instruc-
tion asked for defendants, and refused, may be objectionable, on account of its
reference to the evidence of Turner, instead of stating the fact in it. We tried
unsuccessfully, in the case of Schoonover vs. Myers, at the last term, to convince
the Court that a refercnce to the declaration for facts, was not proper in an in-
struction. We do not readily see why a reference to a deposition, is any more im-
proper. The facts in Turner’s deposition are that Hitt absolutely refused to ac-
quiesce in the settlement; that he did not consider that he owed Allen and would
not give a dollar ; that if his friends did it, they did it on their own responsibili-
ty, &e. If this was so, Hitt was not liable, unless he promised, or agreed within
five years, to pay the amount of the note, which Swingley ought to pay, if any-
body. H. A. MIX, anD
LELAND & BLANCHARD,
For Appellants.
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THE SUPREME COURT

OF THE

STATE OF ILLINOIS;

THIRD GRAND DIVISION, APRIL TERM, A. D, 1863,

ANDREW M. HITT, ET. AL, ]
Execurors oF SAMUEL M. HITT, APPELLANTS, | APPEAL FROM OGLE

vS.
HENRY SHARER, APPELLEE,

BRIEF OF THE APPELLANTS.

With no other means of arriving at the truth, except from the meagre, loose
and disjointed evidence in this record, it seems to us that this is one of those un-
just and fictitious claims, which are too frequently trumped up to defraud the es-
tate of the departed.

We think it is fairly to be inferred from the evidence, that Sharer received
the consideration for giving the note to Allen for Hitt, at, or about the time it was
given, and that the consideration Sharer received, was a deed or contract for ten
acres of land at $20 per acre.

The deceased, Hitt, as appears by the evidence of McCoy, (Record p 15) had
reserved from the contemplated salé of a tract of land to one Thompson, ten
acres for Sharer, letting Thompson have the tract minus the ten acres, and Sharer
the ten acres. McCoy says Hitt did not say for what purpose or object he was
going to let Sharer have the land; he mentioned the land in conversation about
the Rockford settlement ; and McCoy says he inferred it was for this matter. By
this matter, he evidently means, that Hitt let Sharer have the ten acres, because
‘Sharer had given his note to Allen for the $200.

It also appears from McCoy’s evidence that Hitt claimed that he had paid Al
~len his share of the amount due Allen for teaching sthool, and that the balance
which Allen claimed belonged to Swingley to pay.

The facts appear to us clearly to be, that Hitt and Swingley were to pay Al-
len for teaching a school. Hitt had paid half, and Hitt and Swingley were sued
by Allen for the other half. By the. evidence of Swingley, it appears that Hite
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galled upon him for the $200, (the Swingley share, because Hitt had paid his partr
before suit,) and that Hitt then and there told him that he, Hitt, had to pay the:
note, and thut he had settled the matter with Sharer, in the sale of land, and that
the money was coming to him, Hitt. The expression, “had to pay the note,”

when construed by the light of the context, clearly means that Hitt had paid the

note by the ten acres of land, which he had let Sharer have. By changing the

expression to the first person, it would be substantially this: I got Sharer to give:
the note to Allen; I had to pay it; Isettled the note with Sharer in the sale of

land ; now, Swingley you ought to pay me the $200 I thus paid for you! Swing:

ley says that he therefore did pay Hitt the $200, and that the latter manifested no

further interest.in his healtn, &e.

Would this claim of a security for cagh paid for a princpal, have been left
standing five years and more ? No! The death of the principal rendered it safo
to try t) gct a second payment of it. Why did Sharer give his individual note to
Allen? Why did not Hitt give hisown note? We are not disposed to adopt the
theory of the defence in the court below. Sharer did not volunteer to give Allen
a note for 200, without a quid pro quo. The quid pro quo, was a deed of ten
acres of land, or a contract for a deed of it, or some other quid pro quo growing
out of the sale by Hitt to Thompson, and the reservation of ten acres for Sharer.
If Hitt gave Sharer a contract to convey him lazd; in consideration that he should
give his note to Allen for his deht, this would substitute the remedy of Sharer
upon the sontract for that of one to collect the money of Hitt, what Sharer should
pay for him on the note to Allen, and this would be an answer to the claim for the
wmoney paid for Hitt.

Let us naw admit, for the sake of the argument, that Sharer never did receive:
uny consideration for giving his note for $200 to Allen, and that he really had 2
claim againsc Hitt, for money paid to Allen for him. We think our clients have
the legal and moral right to urge that the case was barred by the statute of limi-
tations. They occupy the position of fiduciaries, whose duty requires it. They
belicve the claim to be unjust, and it was for a shield in just such cases,.as they
believed this.to be, that the statute was made. There is no doubt as to the time
when Sharer took up the note. Allen says distinetly, that if the suit was dismis-
sed in the fall of 1854, the settlement with Sharer, when the note wes taken up,
was in the fall of 1855, (Record p. 16.) The time when the suit was diswissed is
fixed clearly \by the date of the order of dismissal, on the 27th of September
1854, (Record p. 21.) This suit for money paid by Sharer for the deceased, was
commenced in Fehruary, 1861—the summons bears date on the 5th, and it was
served on the 8th, (Record p. 2.) The bar is olearly five ycars—(Purple’s stat-
utes p. 781). The cause of action accrued when Sharer took up the note in the
fall of 1835, and the five years clapsed in the full of 1860. We supposc it may
be said upon the other side, that though the note was taken up in the full of 1860
that there was an amouut of $7 which was permitted to remain in the form of an
account as Allen calls it, and which was subsequently paid in flour. Whatever
might be the effect of the balance of $7 remaining unpaid till within the five
years, if the payment had been endorsed and Allen still retained the note, with
.seven dollars due upon it, it is, we think, exceedingly plain that a cause of action
agerued against Hitt in favor of Sharer for the whole amount due on the note, the
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moment the latter took up the note from Allen. The fact that Allen took a parole
or written promise of Sharer to pay the $7 at a future time, as part of the pay-
ment of the note, would be of no consequence, as between Allen and Sharer, and
of course, as between Hitt and Sharer. Sharer had paid and taken up the note,
and it would have beea no defense as to the $7, in an action by the latter against
Hitt, before Sharer had paid Allen the 87, for Hitt to say that Sharer had not yet
paid the 87, and therefore, he could not recover it. Allen could not have recov-
ered the $7 in an action against Sharer, on the note, after Sharer had taken it up,
and Sharer could have sued Hitt and recovered the whole amount of the note im-
mediately after the note was so taken up by Sharer. Sharer’s cause of action
therefore accrued in the fall of 1855, and it was barred in the fall of 1860. Sup-
pose Sharer had never paid Allen the $7, could he never have recovered of Hitt,
neither the sum he actually did pay Allen, nor the amount due according to the
tenor of the note. It must bethat he could have recovered the whole of the note
of Hitt, whether he had or had not paid the $7, and that his cause of action for
the whole accrued the day he took up the $200 note. If Sharer could bhave a
cause of action against Hitt for money paid on the note, for each item of cash
paid, then the law is well settled that the items paid within the five years would
not be barred and those paid before the five years would be barred. In case of
mutual running accounts, the items within the five years would drag within the
five years the other items. When they are not mutual accounts, or in other words
when the account s all on one side, those only within the five ;years can be recov-
ever—(Angell on Limitations, 135, sec 6.) Therefore, the whole claim, or all of
it older than five years was barred.

A word as to the evidence about the $7 item, and we have done: All the
evidence on the subject of the $7 being paid within the five years, is as follows ;
The witness, Allen, was asked ¢if he did not sec, on the trial below, on Sharer’s
books, charges of flour delivered in the summer of 1856. He does not even say
that he saw such charges. He says: ¢if so, it was the flour delivered on the $7
.balance charged in account.” The agcount of the plaintiff itself containing such
charges, would not prove the fact. How can the ¢if so’’ of Allen amount ta
proof of the fact that the flour was delivered within the five years. Therefore, as
the cause of action of Shurer for all, or'a large part of the amount of the note,
(and we think for all)) accrued before the five years, the judgment should be re-
versed. The first instruction of the plaintiff is wrong, because it may all be true,
and yet if IHitt actually paid Sharer in land, or by a contract for land, he cannos
recover, and there is evidence tending to establish this hypotnesis. The part of
the instruction in the words ¢ or any part thereof,” was calculated to mislead tho
jury. This payment of the $7 after the note had been paid and taken
up was not a payment of part of the note, and there is no evidenco
upon which to basc that part of the instruotion. This instruction con-
flicts with the third instruction of the defendants, which is right. Though we
do not adopt the theory that the giving the note by Sharer was without expecta~
tion on the part of Sharer, to be repaid if he paid it, it may well be that Sharer
gave the note for Swingley, not for Hitt, for the reason before stated, and that Hitt
never did expect to pay it, except he did it for Swingley, and get the amount of
him as ke did. Whecher Sharer got the land ar the contract for it at the tiwe he
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gave the note, or afterwards is not clear, but it is clear that he received a consid-
eration for giving the note, either at the time, or afterwards. The fourth instruc-
tion asked for defendants, and refused, may be objectionable, on account of its
reference to the evidence of Turner, instead of stating the fact in it. We tried
unsuccessfully, in the case of Schoonover »s. Myers, at the last term, to convince
the Court that a reference to the declaration for facts, was not proper in an in-
struction. We do not readily see why a reference to a deposition, is any more im-
proper. The facts in Turner’s deposition are that Hitt absolutely refused to ac-
quiesce in the settlement; that he did not consider that he owed Allen and would
not give a dollar; that if his friends did it, they did it on their own responsibili-
ty, &e. If this was so, Hitt was not liable, unless he promised, or agreed within
five years, to pay the amount of the note, which Swingley ought to pay, if any-
‘body. ; H. A. MIX, AND

LELAND & BLANCEARD,

: For Appellants.
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THE SUPREME COURT

OF THE

STATE OF ILLINOIS:

THIRD GRAND DIVISION, APRIL TERM, A. D. 1863.

ANDBEW M. HITT, ET. AL., \‘
Execurors of SAMUEL M. HITT, ApPELLANTS, APPEAL FROM OGLE

vs.
HENRY SHARER, APPELLEE.

BRIEF OF THE APPELLANTS.

With no other means of arriving at the truth, escept from the meagre, loose
and disjointed evidence in this record, it seems to us that this is one of those un-
Just and fictitious claiiwcs, which are tso frequently trumped up to defraud the es-
tate of the departed.

We think it is fairly to be inferred from the evidence, that Sharer received
the consideration for giving the note to Allen for Hitt, at, or about the time it was
given, and that the consideration Sharer received, was a deed or contract for ten
acres of land at $20 per acre.

The deceased, Hitt, as appears by the evidence of McCoy, (Record p 15) had
reserved from the contemplated sale of-a tract of land to one Thompson, ten
acres for Sharer, letting Thompson have the tract minus the ten acres, and Sharer
the ten acres. M¢Coy says Hitt did not say for what purpose o object he was
going to let Sharer have the land; he mentioned the land in ‘conversation about
the Rockford settlement ; and McCoy says he inferred it was for this matter. By
this matter, h'g evidently means, that Hitt let Sharer have the ten acres, because
Sharer had giveh hig note to Allen for the $200.

It also appears from McCoy’s evidence that Hitt claimed that he had paid Al-
len his share of the amount due Allen for teaching school, and that the balance
which Allen claimed belonged to Swingley to pay.,

The facts appear to us clearly to be, that Hitt and Swingley were to pay Al-
len for teaching a school. Hitt had paid half, and Hitt and Swingley were sued
‘Sy,A\llen for the other half. By the cvidence of Swingley, it appears that Hitt
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galled upon him for the $200, (the Swingley share, because Hitt had paid his pars -
befure suit,) and that Hitt then and there told him that he, Hitt, had to pay the
note, and that he had, scttled the matter with Sharer, in the sule of land, and that
the money was coming to him, Hitt, The expression, ‘“ had to pay the note,”
when construed by the Tight of the context, ¢learly means that fIitt had paid the
note by the ten acres of land, ‘which he had let Sharer have. By changing the
expression to the fixst person, it would be substantially this: I got Sharer to give
the note to Alien; I had to pay it; Lscitled the note with Sharer in the sale of. .
Jand ; now, Swingley you ought to pay me the §200 I thus paid for you! Swing-
ley says that he therefore did pay Hitt the $200, and that the latter manifested no
further interest iu his healtn, Le.

Would this claim of a sccurity for cash paid for a prinepal, have been left
standing five years and more ? No! The death of the principul rendered it safe
fo try t) et a second payment of it. Why did Sharer give his individual note to
Allen?  Why did not Hitt give hisown note? We are not disposed to adopt the
theory of the defenge in the court below. Sharer did not volunteer to give Allen
a note for §200, without a quid pro quo. The quid pro quo, was a deed of ten
acres of land, or a contract for a decd of it, or some other quid pro quo growing
out of the sale by Hitt to Thompson, and the reservation of ten acres for Sharer.
If IIitt gave Sharer,a contrast to convey him lazd, in consideration that he should
give his nate to Allen for his debt, this would, substitute the remedy of Sharer
upon the zontract for that of one to collect the money of Hite, what Sharershould
pay for hiw on the note to Allen, and this would be an answer to the claim for the
woney paid for ITite.

Let us now udwiit, for the sake of the arzument, that Sharer never did regeive.
any consideration for giving his note for $200 to Allen, and that he really had a
claim againse ITitt, for wmoney paid to Allen for him. We think our clients have.
the legal and woral right to urae that the. case was barred by the statute of limi-
tations.  They oscupy the position of fiduziaries, whose duty requires it. They
believe the claim to ke unjust, and it was for a shield in Just such cascs, as they
helieved this to be, that the statute was made. There is no doubt as to the tiwe
when Sharer took up the note. Allen says distinctly, that if thesuit was diswmis-
se Lin the fall of 1854, the sctrlement with Sharer, when the note wes taken up,
was in the fall of 1853, (Reeord p. 16.)  T'ha time when the suit was dismissed is
Gixed clearly by the date of the order of dismissal, on the 27th of September
1854, (Lecord p 21.) This suit for money paid by Sharer for the deceased, was
commenced, iy February, 1861—the spmmons bears date on the 5th, and it was
served on the 8th, (Record p. 2.) The bar is clearly five years—(Purple’s stat;
utes p. 731).  The cause of uction secrued when Sharer tovk up the note,in the.
fall of 183%, and the five years elapsed in the fall of 1860. We suppose it may
be said upon the other side, that though the note was taken up in the fall of 186t
that there' was an amount of 87 which was permitted to rcmain in the form of an
account us Allen calls it, and which was snbsequently paid in flonr. Whatever
might be the effect of the balance of ST remgining unpaid till within the five
years, if the payment had been endorsed and. Allen still retained the note, with
=cven dollurs due npon at, it is, we think, excegdingly plaiy that a cause of acticn
::'.;cl'l'\qd against [itt in fuxor of Shaver for the whele amount due oo the notg, tha.
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wmoment the latter took upithe noté'from Allen. The fact that Allen took a parote.
or- written promise of Sharer to pay the $7-at a future time, as part of the pay-
ment of the note, would be of no consequence, as between Allen and Sharer, and,
of course, as between Hitt and Sharer.  Sharer had paid and taken up the note,
and it would have been no defense as to the $7, in an action by the latter against
Hitt, before Sharer had paid-Allen the $7, for Hitt to say that Sharer had not yet
paid the $7, and therefore, he could not recover it. Allen could'not have recov-
ercd the $7 in an action against Sharer, on the note, after Sharer had taken it up,
and Sharer could have swed Hitt and rcoovered the whole amount of the note im-
mediately after the note was;s0 taken up by Sharer. Sharer’s cduse of action
therefore accrued in the fall of 1855, and it was barred.in the fall of 1860. Sup-
pose Sharer had never paid Allen the $7, could he never have recovered of Hitt,
neither the sym he actually did pay Allen, nor the amount due according to the
teoor of the note. It must bethat he could have recovered the whole of the note
of Hitt, whether he had or had pot paid the $7, and that-his cause of action for
the whole accrued the day he took up the $200 note. If Sharer could have a
cause of action against Hitt for mouey paid on the note, for each item of cush
paid, then the law is well settled that the items paid within the five years would
not be barred and those paid before the five years would be barred. In case of
mutual running accounts, the items within the five years would drag within the
five years the other items. When they are not mutual aggounts, or in other words
when the account 75 all oy one side, those only within the five years can be recov-
ever—(Angell on Limitations, 135, sec 6.) Therefore, the whole ¢laim, or all of
it older than five, years was barred.

A word as to the evidence about the $7 item, and' we have done: All the
evidence on the subjegt of the ST being paid within the five years, is as follows :
THe witness, Allen, was asked ¢if he did not see, on the trial below, on Sharer’s
books, charges of flour delivered in the summer of 1856; He docs not even say
that he saw sych charges. He says: €if so, it was the flour delivered on the ST
balance charged in account.” The account of the plaintiff itself containing such
charges, would: not prove the fact. How can the “if so’’ of Allen-amount ta
proof of the fact that the flour was delivered within the five years. Therefore, as
the causec of action of Sharer for all, or a large part of the amount of the note,
(and wa think for all,) acerued before the five years, the judgment should be re-
versed.  'The first instruction of the plaintiff is wrong, because it may all be true,
and yet if Hitt actually paid Sharer in land, or by & contract for land, he canuot
recover, and there is evidence tending to e tablish this hypotiesis. The part ot
the instrugtion in the words “ or any part thereof,” was culculuted to mislead the
jury. This payment of the $7 after the note had been paid and taken
up was not a payment of part of the note, and there is no eviderca
upon which to base that part of the instruction. This instrugtion con-
flicts with the third instruction of the defendants, whicgh is.right. "Thourh we
do not adppt the theory that the giving the note by Sharer was without expeetas
tion on the part of Sharer, to be repaid if' he paid it, it may well be that Shaver
gave the note for Swingley, not for Hitt, for the reason before stated, and that Hity
uever did expect to pay it, except he didis for Swingley, and get the amonnt of'
Lim asho did, Wheshor Sharer got the land ar the contraot for it atthe tiwe g
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gave the note, or afterwards is not clear, but it is clear that he received a consid-
eration for giving the note, either at the time, or afterwards. The fourth instruc-
tion asked for'defendants, and refused, may be objectionable, on aceount of its
reference to the evidence of Turner, instead of stating the fact in it. We tried
unsuccessfully, in the case of Schoonover vs. Myers, at the last term, to convince
the Court that a reference to the declaration for facts, was not proper in an in-
struction. We do not readily see why a reference to a deposition, is any more im-
proper. The facts in Turner’s deposition are that Hitt absolutely refused to ac-
quiesce in the scttlement; that he did not consider that he owed Allen and would
not give a dollar ; that if his friends did it, they did it on their own responsibili-
ty, &o. If this was so, Hitt was not liable, unless he promised, or agreed within
five years, to pay the amount of the note, which Swingley ought to pay, if any-
body. H. A. MIX, aAnD

T LELAND & BLANCHARD,

Lor Appellants.
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ABSRACT OFF ]?ECORD.

*

ANDREW M. HITT, JOHN W. HITT,
and ROBERT 8. HITY, Executors of APPELLANTS,
the estate of Sammel M. Hitt, deccased,

VS,
HENRY SHARER, t APPELLEE.
Action of Assumpsit commenced by Appellce, in Ogle County
Court, upon the following account :

EsTATE oF SAMUEL M. Hirr, To HENRY SHARER, Dr.
To money paid for Lis use to A. Quimby Allen, $300 00
To goods and chattels sold and delivered, 15 00

$315 00

Pleas—General issue and statute of limitations.

Submitted to Court for trial, June term 1861.

July 15, 1861~—Judgment for plaintiff (appellee) 8200.

Appealed to the Circuit Court of Ogle County, July 17, 1861,
by appellants.

March 25, 1862—Cause tried by jury; verdict for plaintiff (ap-
pellee) $299.68.

Defendants (appellants) moved in arrest of judgment, and for a
new trial,

March 27, 1862—Plaintiff (appellee) remits $39.68.

Motien in arrest and for new trial overruled.

Judgment for plaintiff (appellee) $260.

BILL OF EXCEPTIONS :

James B, McCoy testified: Was at Winnebago County when suit
was settled. Saw no money paid. Did not see Sharer and Hitt to-
gether. Sharer acted as mediator between Hitt and Allen, Hitt said
the matter was getting along satisfactory to him. Never saw note.—
Hitt said nothing to me about settlement ; was in Rockford when note
given; said h¢ was going to let Sharer haye piece of land reserved
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from sale, and worth $20 per acre. ITitt said in fivst conversation that
they were getting along very well, except costs ; suit in Rockford set-
tled before Hitt conveyed land to Thowpson. Ilitt contended . that
Allen’s claim was not his debt; that he had paid Allen his share, and
the amount Allen claimed belonged to Captain Swingley to pay. 1litt
said he was going to let Henry have the land ; he did uotsay for what
purpose or obj ct; it was in conversation about settlement at Rock-
tord ; he simply said it was for Sharer; 1t was ten acres and was not
conveyed to Thompson.

Aaron Q. Allen testified.—1 commenced suit in this county, for
my services as a teacher, ajainst Hitt and Swingley ; change of venue
o Winnebago county ; it was there settled by my receiving from Hen-
'y Sharer, his note for $200.00, duc in 6 or 12 months; Sharer paid
the note to me—the last of it in the fall of 1855 or 18506 ; note may
be at home among iy papers,—don’t know ; Sharer got my notes and
aave them for his; he paid it all in that way, except $7.00; I gave
him up his note at that time; the S7 remained in account, which he
subsequently paid me in flour; think settlement was in fall of 1855
or summer of 1856, thoush it may have been in 1856 ; scttlement be-
tween Sharer and me was some time after note due—canuot say how
long; if the suit was dismissed iu the fall of 1854, the settlement was
in the full of 1855; if the suit was scttled in 1855, Sharer and I ad-
justed in fall of 1856.

Nathaniel Swingley.—Mr. Hitt came to see me in spring of
1853 or 1854, to borrow money. I refused. Wanted I should pay
the Allen matter; I replied it was right for me to pay part of it ; Hite
said he did not owe the debt, und ought not to pay it, but he had zot
Sharer to give his note for it, and he (Hitt) had to p:y it, and wanted
me to let him have the money; Hitt s-id the $200 was coming to him;
le had settled the matter with Sh .r, in tke sule of land he had
made. I paid him the $200.

Cross xamined—1I returned from Cal., in 1853 or 1854 ; Hitt
suid nothing about what land ; Sharer had given his note for it; did
not sny what he wanted money for; I went to Cal., in spring of 1850 ;
came home in November 1852 ; it was two or three mouths after J got
liome before I had the above conversation, which was after the suit was
settled at Rockford ; 1 don’t know when suit was settled at Rockford.

Defendante read in cvidence deposition of Thomas J. Turner —
Was present at a settlement of a suit in Winnebago Circuit Court,
wherein A. Q. Allen was plaintiff, and Samuel M. Hitt and Nathanicl
Swingley were defendants ; Swingley was absent ; suit had been liti-
gated for a long time ; Ilenry Sharer, of Ogle County, Martin Rey-
nolds, of LaSalle County, and many others had frequentiy attenaed as
witnesses @ do not kaow whe made the propositicn for cnttlopion- -

1D
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was attorncy for A. Q. Allen; Sharer told me they had settled the
suit ; that Hitt was stubborn, and would do nothing about it, but his
friends had settled and would pay Allen—some one; cannot tell who
paid Allen some moncy oud gave him some obligations, but Henry
Sharer appeared to be the active man in settling the matter ; Samueb
M. Hitt was present during a portion of the conversation about settle-
ment; said he would not pay a dollar, for he did not owe All¢n ; if
his friends scttled, they did it upon their own responsibilityy; -he was
not present when the'money was paid and obligation made out ;. the
scttlement was made in the-City Hotel at Rockford, at the time the
suit was disposed of on the docket of the Winnebago Circuit Jourt.

Defendants introduced in evidence a transcript of record of an
order bearing date September 27th 1854, as follows :

AARON Q. ALLEN, ]

T8s.
SAMUEL M. HITT, 1IMPLEADED WITI r
NATHANIEL SWINGLEY. J

By agreement of parties herein, as per stipulation filed, it is or-:-
dered that this cause be dismissed, and that the plaintiff pay one-third:
of the costs herein, and that the defendant pay ixo-thirds of tlie costs
lherein. It is. therefore ordered and considered by the said plaintiff§
have and recover of the said defendant two-thirds of the costs herdid,
and-that he have execution therefor.

The above was all the evidence introduced on the trial.’

The following instruction was given for plaintiff: - .

If the jury believe from the evidence that Sharer sigsied'said'
note, in fact, as security to Allen for the bénefit of Hitt, and:that Ilitt
was to pay the same, Sharer is entitled to recover the amount of Hitt
or his estate, if the jury belicve that said: Sharer paid said note or any
part thereof, within five years next precceding the filing of said claim
in the Probate Court, Ifebruary 6, 1861.

Defendant excepted to the giving of saidinstruction.

The following instruction were given for deféndant :-

In order to maintain this action, the plaintiff must prove to the
satisfaction of the jury, either that he became liable to Allen for the
amount agreed upon in scttlement of the suit in Winnebago county)
at the express request or agreement of S. M. Hitt, or that said Hitt
expressly agreed or promised to pay said note, given by the plaintiff,
or to indemnify him against the same.

2. If the jury find from the evidence that the plaintiff gave his
note for the settlement of the suit in Winnebago county, voluuntarily.
without the request of Iitt, then the giving of such note ereated
leeal linhility acainst said S. M. Hitt, and un'ess the proof shos <
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promise or agreement of said Hitt, to pay the same the jury will find
for the defendant. i : )

3. That, if the jury find that the plaintiff ever had a'legal_ c]nu_u
against said S. M. Hitt, arising out of the transaction, given in cvi-
dence by the plaintiff, it accrued whgn said plaintiff _took up and paid
his note, given to Allen, and if the jury find that' said note was taken
up five years prior to February 5, 1861, then the jury will find for the
defendants. ’ .

4. If the jury find from the evidence that the friends of S. M.
Hitt settled said suit at Rockford, as stated in the deposition of T. J.
Turner, and that said plaintiff gave this note to perfect said settle-
ment, then the defendants are not liakle for the same, unless the plain-
$iff has also proved a promise or agreement of said S. M. Hitt, made
within five years prior to February 5, 1861, to pay said note.

The fourth instruction was refused, to which defendants (appel-
lants) excepted. _

{ERRORS ASSIGNED ARE :—

1. Admitting improper testimony.

2. Excluding proper.testimony.

3. Giving improper instructions asked by plaintiff.

4. Repressing instructions asked by defendants.

5, Overruling motion in arrest and for new trial.

6. Judgment is-againgt the law and the evidence.

H. A. MIX,
AND
- . LELAND & BLANCHARD,
For Appellants.
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ANDREW M. HITT, JOUN W. H [TT,
and ROBERT S. HITT, Exccutors of APPELLANTS,
the estate of Sammel M, Hitt, deceased,

s,
HENRY SHARER, r APPELLEE.
Action of Assumpsit commenced by Appellee, in Ogle County

Court, upon the following account :

LsTATE OF SAMUEL AL Hirr, To HENRY SHARER, Dr.
To money paid for Lis use to A. Quimby Allen, 8300 00
To goods and chattels sold and delivered, 15 00

§315 00

Pleas—General issue and statute of limitations.

Submitted to Court for trial, June term 1861.

July 15, 1861—Judgment for plaintiff (appellec) 8200.

Appealed to the Circuit Court of Ogle Ceunty, July 17, 1861,
by appellanis. A

March 25, 1862—Cause tried by jury; verdict for plaintiff (ap-
pellee) $299.68.

Defendants: (appellants) moved in arrest of Judgment, and for a
new trial.

March 27, 1862—Plaintift (appellee) remits 889.68.

Motion in arrest and for new trial overruled.

Judgwent for plaintiff (appellee) $260.

BILL OF EXCEPTIONS :

Juames B, McCoy testified: Was at Winnebago County when suit
was scttled.  Saw no money paid. Did not sce Sharer and Hitt to-
gether.  Sharer acted as mediator between Hitt and Allen. Hitt said
the matter was getting along satisfactory to him. Never saw note.—
ITitt said nothing to me about settlement ; was in Rockford when note
given; said he was going to let Sharer have piece of land reserved
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from sule, and worth $20 per acre. Iitt said in first conversation that
they were getting along very well, except costs ; suit in Rockford set-
tled before Hitt conveyed land to Thompson. Ilitt contended that
Allen’s claim was not his debt; that he hud paid Allen his share, and
the amount Allen claimed belonged to Captain Swingley to pay. 1litt
suid he was going to let 1lenry have the land ; he did not say for what
purpose or obj-ct; it was in conversation about settlement at Rock-
ford ; he simply said it was for Sharer; 1t was ten acres and was not
conveyed to Thompson.

Aaron Q. Allen testified.—1 commenced suit in this county, for
my services as a teacher, against Hitt and Swingley ; change of venue
to Winnebago county ; it was there settled by my receiving from IHen-
ry Sharer, his note for $200.00, due in 6 or 12 months; Sharer paid
the note to me—the last of it in the full of 1855 or 1856 ; note may
be at home among ey papers,—don’t know ; Sharer got my notes and
wave them for his; he paid it all in that way, except $7.00; I gave
him up his note at that time ; the $7 remained in account, which he
subsequently paid me in flour; think scttlement was in fall of 1855
or summer of 1856, though it may have been in 1856 ; scttlement be-
tween Sharer and me was some time after note due—cannot say how
long ; if the suit was dismissed in the fall of 1854, the scttlement was
in the fall of 1855; if the suit was scttled in 1855, Sharer and I ad-
justed in fall of 1856.

Nathaniel Swingley.—Mr. Hitt came to seec me in spring of
1853 or 1854, to borrow money. I refused. Wanted I should pay
the Allen matter; I replied it was right for me to pay part of it ; Iitt
suid he did not owe the debt, and ought not to pay it, but he had got
Sharer to give his note for it, and he (Hitt) had to pay it, and wanted
me to let him have the money; Hitt said the 8200 was coming to him;
he had settled the matter with Sharer, in the sale of land he had
made. I paid him the $200.

Cross Examined—1I recturned from Cal., in 1853 or 1854 ; Hitt
said nothing about what land ; Sharer had given his note for it; did
not say what he wanted money for; I went to Cul., in spring of 1850 ;
came home in November 1852 ; it was two or three months after I got
home before I had the above conversation, which was after the suit was
scttled at Rockford ; 1 don’t know when suit was settled at Rockford.

Defendants read in evidence deposition of Thomas J. Turner —
Was present at a settlement of a suit in Winnebago Circuit Court,
wherein A. Q. Allen was plaintiff, and Samuel M. Hitt and Nathanicl
Swingley were defendants; Swingley was absent ; suit had been liti-
eated for a long time ; Ilenry Sharer, of Ogle County, Martin Rey-
nolds, of LaSalle County, and many others had frequently attended s
witnesses; do not know who made the propositien for sottlement; I
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was attorn:y for . Q. Allen; Sharer told me they had settled the
suit ; that Iitt was stubborn, and would do nothing about it, but his
friends had settled and would pay Allen—some one; cannot tell who
paid Allen some moncy and gave him some obligations, but Heory
Sharer appeared to be the active man in scttling the matter ; Samuel
M. Hitt was present during a portion of the conversation about settle-
ment; said he would not pay a dollar, for he did not owe Allen ; if
his friends settled, they did it upon their own responsibility ; he was
not present when the money was paid and obligation made out ; the
scttlement was wade in the City ‘Hotel at Rockford, at the time the
suit was disposed of on the docket of the Winnebago Circuit Court.

Defendants introduced in evidence a transeript of record of an
order bearing date September 27th 1854, as follows :

AARON Q. ALLEN,

Us.
SAMUEL M. ITITT, IMPLEADED WITH
NATHANIEL SWINGLEY.

By agreement of parties hereip, as per stipulation filed, it is or-
dered that this cause be dismissed, and that the plaintiff pay one-third
of the costs herein, and that the defendant pay two-thirds of the costs
herein. It is therefore ordercd and considered by the said plaintifly
have and recover of the said defendant two-thirds of the costs herein,
and that he have execution therefor.

The above was all the evidence introduced on the trial.

The following-instruction was given for plaintiff:

If the jury believe from the evidence that Sharer.signed said
note, in fact, as sccurity to Allen for the benefit of Hitt, and that Ilitt
was to pay the same, Sharer is entitled to recover the amount of Mitt
or his estate, if the jury believe that said Sharer paid said note or any
part thereof, within five years next proceeding the filing of said claiw
in the Probate Court, I'ebruary 6, 1861.

Defendant excepted to the giving of said instruction.

The following instruction were given for deferdant:

In order to maintain this action, the plaintiff must prove to the
satisfaction of the jury, either that he became liable to Allen for the
amount agreed upon in scttlement of the suit in Winnebago county,
at the express request or agreement of S. M. IIitt, or that said Hitt
expressly agreed or promised to pay said note, given by the plaintiff,
or to indemnify him against the same.

2. If the jury find from the evidence that the plaintiff gave his
note for the settlement of the suit in Winnebago county, voluntarily,
without the request of Hitt, then the giving of such note created no
legal liability agninst said 8. M. II tt, and wzoless the proof shows a
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promise or agreement of said Hitt, to pay. the same the jury will find
for the defendant, e b !

3. That, if the jury find that the plaintiff- ever had a legal claim
against said S. M. Hitt, arising out of the transaction, given in evi-
dence by the plaintiff, it accrued when said plaintiff took up and paid
his note, given to Allen, and if the jury find that said note was taken
up five years prior to February 5, 1861, then the jury will find for the
defendants. {

4. If the jury find from the evidence that the friends of S. M.
Hitt settled said suit at Rockford, as stated in the deposition of T. J.
Turner, and. that said plaintiff gave this note to perfect said settle-
ment, then the defendants are not liable for the same, unless'the plain-
tiff has also proved a promise or agrecment of said 3. M. Hitt, made
within five years prior to February 5, 1861, to pay said note.

The fourth instruction was refused, to which defendants (appel-
lants). excepted.

ERRORS ASSIGNED ARE :—
Admitting improper testimony.
Ixcluding proper testimony.
Giving improper instructions asked by plaintiff.
Repressing instructions asked by defendants.
.. Overruling motion in arrest and for'new trial.
6. Judgment is against the law.and the evidence.
o, A. MIX,
.~ AND
LELAND & BLANCIIARD,
For Appellants.
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ABSRACT OF RIECORD.

———— O~ —— e

ANDREW M. HITT, JOON W. HITT,
and ROBERT S. HITYT, Exccutors of APPELLANTS,
the estate of Samuel M. Hitt, deccased,

8.
HENRY SHARER,  APPELLEE.
Action of Assumpsit commenced by Appellee, in Ogle County
Court, upon the following account :

IsTATE oF SAMuEL M. Hirt, To HENRY SIARER, Dr.
To money paid for Lis use to A. Quimby Allen, $300 00
To goods and chattels sold and delivered, 15 00

8315 00

Pleas—General issue and statute of limitations.

Submitted to Court for trial, June term 1861.

July 15, 1861—Judgment for plaintiff (appellec) 8200.

Appealed to the Circuit Court of Ogle County, July 17, 1861,
by appellants.

Mareh 25, 1862—Causc tried by Jury; verdict for plaintiff (ap-
pellee) $299.68.

Defendants (appellants) moved in arrest of Judgment, and for a
new trial.

March 27, 1862—Plaintiff (appellee) remits $39.68.

Motion in arrest and for new trial overruled.

Judgment for plaintiff (appellee) $260.

BILL OF EXCEPTIONS :

James B, McCoy testified: Was at Winnebago County when suit
was settled. Saw no money paid. Did not see Sharer and Hitt to-
gether. -Sharer acted as mediator between Hitt and Allen. Hitt said
the matter was getting along satisfactory to him. Never saw note.—
Hitt said nothing to me about settlement ; was in Rockford when note
given; said he was going to let Sharer haye piece of land reserved
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from sale, and worth 320 per acre. Hitt said in first conversation that
they were getting along very well, except costs ; suit in Rockford set-
tled before tlitt conveyed land to Thompson. Ilitt contended that
Allen’s claim was not his debt; that he had paid Allen his share, and
the amount Allen claimed belonged to Captain Swingley to pay. 1litt
said he was going to let Henry have the land ; he did not say for what
purpose or objcct; it wasin conversation about scttlement at Rock-
ford ; he simply said it was for Sharer; It was ten acres and was not
conveyed to Thompson.

Aaron Q. Allen testified.—1 commenced suit in this county, for
my services as a teacher, against Hitt and Swingley ; change of venue
to Winnebago county ; it was there settled by my receiving from Ilen-
ry Sharer, his note for $200.00, due in 6 or 12 months; Sharer paid
the note to me—the last of it in the fall of 1855 or 1850 ; note may
be at home among 1y papers,—don’t know ; Sharer got my notes and
srave them for his; he paid it all in that way, except $7.00; I gave
him up his note at that time; the $7 remained in account, which he
subsequently paid me in flour; think scttlement was in fall of 1855
or summer of 1856, though it may have been in 18506 ; settlement be-
tween Sharer and me was some time after note duc—canunot say how
Jong ; if the suit was dismissed in the fall of 1854, the scttlement was
in the fall of 1855; if the suit was scttled in 1855, Sharer and I ad-
justedin fall of 1856.

Nathaniel Swingley.—Mr. Hitt came to see me in spring of
1853 or 1854, to borrow money. I refused. Wanted I should pay
the Allen matter; I replied it was right for me to pay part of it ; Iite
said he did not owe the debt, and ought not to pay it, but he had got
Sharer to give his note for it, and he (Hitt) had to pay it, and wanted
me to let him have the money ; Hitt said the $200 was coming to him;
he had settled the matter with Sharer, in the sale of land he had
made. I paid him the $200.

Cross Examined—1I returned from Cal., in 1853 or 1854 ; Hitt
said nothing about what land ; Sharer had given his note for it; did
not sny what he wanted money for; I went to Cal., in spring of 1850 ;
came home in November 1852 ; it was two or three months after I got
home before I had the above conversation, which was after the suit was
settled at Rockford ; 1 don’t know when suit was settled at RRockford.

Defendants read in evidence deposition of Thomas J. Turner —
Was present at a settlement of a suit in Winnebago Circuit Court,
wherein A. Q. Allen was plaintiff, and Samuel M. Ilitt and Nathanicl
Swingley were defendants ; Swingley was absent ; suit had been liti-
gated for a long time ; Henry Sharer, of Ogle County, Martin Rey-
nolds, of LaSalle County, and many others had frequeutly attended as
witneszes 3 do not know who made the propositian for settlement; T
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was attorn:cy for A. Q. Allen; Sharer told me they had settled the
suit ; that Hitt was stubborn, and would do nothing about it, but his
friends had scttled and would pay Allen—some one; cannot tell who
paid Allen some money and gave him some obligations, but Henry
Sharer appeared to be the active man in settling the matter ; Samuel
M. Iitt was present during a portion of the conversation about settle-
ment; said he would not pay a dollar, for he did not owe Allen ; if
his friends scttled, they did it upon their own responsibility ; he was
not present when the money was paid and obligation -made out ; the
settlement was made in the City ITotel at Rockford, at the time the
suit was disposed of on the docket of the Winnebago Circuit Court.

Defendants introduced in evidence a transeript of record of an
order bearing date Scptember 27th 1854, as follows:

AARON Q. ALLEN,

rs.
SAMUEL M. HITT, IMPLEADED WITII
NATHANIEL SWINGLEY.

By agreement of parties herein, as per stipulation filed, it is or-
dered that this cause be dismissed, and that the plaintiff pay one-third
of the costs hercin, and that the defendant pay two-thirds of the costs
herein. Tt is therefore ordered and considered by the said plaintiffs
have and recover of the said defendant two-thirds of the costs herein,
and that he have execution therefor.

The above was all the evidence introduced on the trial.

The following instruction was given for plaintiff:

If the jury believe from the evidence that Sharer signed said
note, in fact, as security to Allen for the benefit of Hitt, and that Ilitt
was to pay the same, Sharer is entitled to recover the amount of Hitt
or his estate, if the jury believe that said Sharer paid said note or any
part thereof, within five years next preceeding the filing of said claim
in the Probate Court, I'ebruary 6, 1861.

Defendant excepted to the giving of said instruction.

The following instruction were given for defendant:

In order to maintain this action, the plaintiff must prove to the
satisfaction of the jury, either that he became liable to Allen for the
amount agreed upon in settlement of the suit in Winnebago county,
at the express request or agreement of S. M. Hitt, or that said Hitt
expressly agreed or promised to pay said note, given by the plaintiff,
or to indemnify him against the same. :

2. If the jury find from the evidence that the plaintiff gave his
note for the settlement of the suit in Winncbago county, voluntarily,
without the request of IIitt, then the giving of such pote created no
legal liability against said 8. M. Hitt, and unless the proof shows 2

B
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promise or agreement of said Ilitt, to pay the same the jury will find
for the defendant. b ) :
3. That, if the jury find that the plaintiff ever had a Tegal claim
against said ‘S. M. Hitt, arising out of the transaction, given b evi-
dence by the plaintiff, it accrued when said plaintiff took up and paid
his note, given to Allen, and if the jury find that said note was taken
up five Years prior to February 5, 1861, then the jury will find for the
defendants. .
4. If the jury find from the evidence that the friends of S. M.
Hitt settled said suit at Rockford, as stated in the deposition of T. J.
Turner, and that said plaintiff gave this note to perfect said scttle-
ment, then the defendants are not liable for the same, unless the plain-
‘3iff has algo proved a promise or agrecment of said 8. M. Hitt, made
within five years prior to February 5, 1861, to pay said note.
The fourth instruction was refused, to which defendants (appel-
“lants) excepted.

ERRORS ASSIGNED ARE:—

. Admitting improper testimony.
. Excluding proper testimony.
. Giving improper instructions asked by plaintiff.
. Repressing instructions asked by defendants.
. Overruling motion in arrest and for new trial.
. Judgment is against the law and the evidence.

H. A. MIX,

AND
LELAND & BLANCHARD,
Lor Appellants.
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’ THE SUPREME COURT

OF THE

STATE OF ILLINOIS:

THIRD GRAND DIVISION, APRIL TERM, A. D. 1863.

ANDREW M. HITT, ET7 AL., ]
Execurors oF SAMUEL M. HITT, APPELLANTS,
vs.

HENRY SHARER, APPELLEE,

BRIEF OF THE APPELLANTS.

With no other means of arriving at the truth, except from the meagre, loose
and disjointod evidence in this record, it seems to ws that this is one of those un-
just and fictitious claims, which are tao frequently trumped up to defraud the es-
tate of the departed. | . :

We think it is fairly to be inferred from the evidence, that Sharer received
the consideration for giving the note to Allen for Hitt, at, or about the time it was
given, and that the consideration Sharer received, was a deed or contract for ten
acres of land at $20 per acre.

The deceased, Hitt, as appears by the evidence of McCoy, (Record p 15) had
reserved from the contemplated sale of a tract of land to one Thompson, ten
acres for Sharer, letting Thompson have the tract minus the ten acres, and Sharer
the ten acres. McCoy says Hitt did not say for what plrpose “or object he was
going to let Sharer have the land; he mentioned the land in conversation about
the Rockford settlement ; and McCoy says he inferred it was for this matter. By
this matter, he evidently means, that Hitt let Sharer have the ten acres, because
Sharer had given his note to Allen for the $200. > ;

It also appears from McCoy’s evidence that Hitt claimed that he had paid Al-
len his share of the amount due: Allen for teaching scliool, and that the balance
which Allen claimed belonged to;Swingley to pay. ‘ :

The facts appear to us clearly to be, that Hitt and Swingl
len for, teaching a school. Hitt -had paid half, and Hitt and Swingley were sued
by Allen for the other half. By theevidence of ‘Swingley, it appears that Hitt

APPEAL FROM OGLE.

ey were to pay Al-
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called upon him for the $200, (the Swingley share, because Hitt had paid his part

*béfdre suit,) and that Hitt then dnd ‘there told him that he, Hitt, had to pay the
note, and thut he had settled the matter with Sharer, in'the sale of land, and that
the money was coming to him, Hitt. “The expression, * had‘to"pay the note,”
when construed by the light of the context, clearly means that Fitt had paid the
note by the ten acres of land, which he had let Sharer have. By changing the
expression to the first person, it would be substantially this: I got Sharer to give
the note to Allen; I had to pay it; Isettled the note with Sharer in the sale of
land ; now, Swingley you ought, to pay me the $200 I thus paid for you! Swing-
ley says that he therefore did pay Hijtt the $200, and that the latter manifested no
further interest in his healtn, &e.

Would this claim of a sccurity for cash paid for a princpal, have been left
standing five years and more? No! The death of the principal rendered it safc
to try t) gct a second payment of it. Why did Sharer give his individual note to
Allen? Why did not Hitt give hisown note? We are not disposed to adopt the
theory of the defence in the court below. Sharer did not volunteer to give Allen
a note for $200, without a guid pro quo. The quid pro quo, was a deed of ten
acres of land, or a contract for a deed of it, or some other quid pro quo growing
ou&of the sale by Hitt to Thompson, and the reservation of ten acres for Sharer.
If Hijtt gave Sharer a contract to convey him lazd, in consideration that he should
give his note to Allen for his debt, this would substitute the remedy of Sharer.
upon the contract for that of one to collect the money of Hits, what Sharer should
pay for him on the note to Allen, and this would be an answer to the claim for the
money paid for Hitt.

Let us now admit, for the sake of the argument, that Sharer never did recgive
uny consideration for giving his note for $200 to Allen, and that he really had a
claim against Hitt, for money paid to Allen for him. We think our clients have
the legal and woral right to urge that the case was barred by the statute of limi-
tations. They ocgupy the position of fiduziaries, whose duty requires it. They,
believe the claim to be unjust, and it was for a shield in just such cases, as they
believed this to be, that the statute was made. There is no doubt as to the time
when Sharer took up the note. Allen says distinctly, that if thesuit was dismis:
sed in the fall of 1834, the settlement with Sharer, when the note was taken up,
was in the fall of 1855, (Record p-16.) The time when the suit was dismisged is
fixed clearly by the date of the order of djsmissal, on the 27th of September
1854, (Record p- 21.) This suit for money paid by Sharer for the deceased, was
commenced in February, 1861—the summons bears date on the 5th, and it was
served on the 8th, (Record p. 2.) The bar is clearly five years—(Purple’s stat-
utes p. 731). The cause of action accrued when Sharer took up the note in the
fall of 1855, ‘and the five years clapsed in the fall of 1860. We suppose it may .
bg said upon the, other side, that though the note was taken up in the fall of 1360
that there was an amount of $7 which was permitted to remaiu in the form of an
accoupt,as Allen ealls it, and which was subsequently paid in flour. Whatever
might be the, effect of the balance of $7 remaining unpaid till within the five
years, if. thg payment had been endorsed and Allen still retained the note, with
seven dollars due upon 1t, it is, we think, exceedingly plain that a cause of action
agerued against Hitt in favor of Sharer for the whole amount due on the note, the.
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moment the latter took up the note from Allen. The faat that Allen took a parole.
or written promise of Sharer to pay the $7 at a future time, as part of the pay-
ment of the note, would be of no consequence, as between Allen and Sharer, and
of course, as betwcen Hitt and Sharer. Sharer had paid and taken up the note,
and it would have been no defense as to the $7, in an aqtion by the latter against
Hitt, before Sharer had paid Allen the $7, for Hitt to say that Sharer had not yet
puid the $7, and therefore, he could not recover it. Allen could nat have recov-
ered the $7 in an action against Sharer, on the note, aftar. Sharer had taken it up,
and Sharer could have sued Hitt and recovered the whole amount of the note im-
mediately after the note was so taken up by Sharer. Sharer’s cause of action
therefore accrued in the fall of 1855, and it was barred in the fall of 1860. Sup-
pose Sharer had never paid Allen the $7, could he never have recovered of Hitt,
neither the sum he actually did pay Allen, nor the amount due according to tho
tenor of the note. It must bethat he could have recovered the whole of the note
of Hitt, whether he had or had not paid the $7, and that his cause of action for
the whole accrued the day he took up the $200 note. If Sharer could bave a
cause of action against Hitt for money paid on the note, for each item of cush
paid, then the law is well settled that the items paid within the five years would
not be barred and those paid before the five years would be barred.- In case of
mutual running accounts, the items within the five years would drag within the
five years the other items. When they are not mutual accounts, or in other words
when the account s all on one side, those only within the five years can be recov-
ever—(Angell on Limitations, 185, sec 6.) Therefore, the whole claim, or all of
it older than five years was barred.

A word as to the evidence about the S7 item, and we have done: All the
evidence on the subject of the S7, being paid within the five years, is as follows :
The witness, Allen, was asked “if he did not see, on the trial below, on Sharer’s
books, charges of flour delivered in tke summer of 1856: He does: not even say
that he saw such charges. He sayss “if so, it was the flour delivered on the $T
balance charged in account.”” The account of the plaintiff itself containing such
cliarges, would not prove the fact. How can the ¢if su” of Allen amount to
proof of the fact that the flour was delivered within the five years. Therefore, as
the causo of action of Sharer for all, or a large part of the amount of the note,
(and we think for all,) accrued before the five years, the judgment should be Te-
versed. 'The first instruction of the plaintiff is wrong, because it may all be true,
and yet-if Hitt actually paid Sharer in land, or by a contract for land, he canoot
recover, and.there is evidence tending to establish this hypothesis. The part of
the instruction in the words ¢ or any part thereof,” was oalculated to mislead tho
jury. This. payment of the $7 after the note had been paid and taken
up was not a payment of part of the note, and there is no evidenco
upon which to basc that part of the instruction. This instruction con-
flicts with the third instruction of the dofendunts, which is right. Thouvgli wo
do uot-adopt the theory that the giving the note by Sharer was without expeceta-
tion on the part of Sharer, to be repaid it he paid it, it:may well be that Sharer
gave the note for Swingley, not for Hitt, for the reason before stated, and that Hite
never did expect to pay it, except he didit for Swingley, and get the amount of
him as e did:  Whether Sharer got the land .ox the contract fur it at the tiwe e
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gave the note, or afterwards is not clear, but it is clear that he received a consid-
eration for giving the note, either at the time, or afterwards. The fourth instruc-
tion asked for defendants, and refused, may be objeotionable, on account of its
reference to the evidence of Turner, instead of stating the fact in it. We tried
unsuccessfully, in the case of Schoonover vs. Myers, at thetlast term, to convince
the Court that a reference to the declaration for facts, was not proper in an in-
struction. We do not readily see why a reference to a deposition, is any more im-
- proper. The facts in Turner’s deposition are that Hitt absolutely refused to ac-
quiesce in the scttlement; that he did not consider that he owed Allen and would
not give a dollar; that if his friends did it, they did it on their own responsibili-
ty, &e. If this was so, Hitt was not liable, unless he promised, or agreed within
five years, to pay the amount of the note, which Swingley otght to pay, if any-
body. H. A. MIX, anp
LELAND & BLANCHARD,
For Appellants.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. . 1864.

ANDREW M. HITT, et. al.

8. Appeal from Ogle,
HENRY SHARER.

The bill of exceptions presents this case in a very loose and unsatisfac-
factory way. We propese to examine the errors assigned in their order.

1. Admitting improper testimony and excluding proper testimony.

To these assignments there is this complete answer. There are noexcop-
tions in the record either to the admission or exclusion of any testimony.

3. Giving improper instructions asked by plaintiff. But one instruction
was given to plaintiff, and it was as follows:

If the jury believe from the evidence that Sharer signed said note in fact
ag security for Allen for the benefit, and that Hitt was to pay the same,
Sharer is entitled to recover the amount of Hitt or his estate, if the jury
believe that said Sharer paid said note or any part thercof within five
years next preceding the filing of said claim in the Probate Court, Feb.
5th, 1861.

No objection is stated to this instruction by appellant in his brief, and
we submit that none can be stated, if Sharer gave his noto for Hitt's debt
and as security for Hitt, and Hitt was to pay the debt. Then Sharer, if
he was compelled to pay the amount, had a cause of action against Hitt or
his estate until it should be barred by the statute of limitations.

The only instruction asked by defendant and refused was the 4th,
which is—

If the jury find from the evidence that the funds of said S. M, Hitt set
tled said suit at Rockford as stated in the depositioa of I. I. Turner, and
that said plaintiff gave his note to perfect said settlement, then the defend-
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ants are not liahle for the same unless the plaintiff has also proven & promise
or agreement of said 8. M. Hitt, made within five years prior to Feh. 5th,
1861, to-pay:said note. : :

This can’t be the law, if Hitt's friends settled the suit at Rockford with
Allen, and Sharer gave his note to Allen for $200, with the knowledge of
Hitt and his assent, express or implied, or a promise on Hitt's part to pay
the note, either express or implied. Then Sharer might recover the amount
at any time within five years, not from the time he gave the note and Hitt
gave the promise, but within five years from the time when he, Sharer, had
the note to pay.

If it be contended that the instruction is based upon the assumption
that Sharer gave the note on his own responsibility, then the instruction
was properly refused because tho same had been already given for the 2d
instruction which was given covers the point exactly.

Montag v. Linn, 23d Ill. 551.

4th. In overruling motion for new trial. This assignment of error
can not be considered by the court, because there is in the record no
exception preserved to the overruling of the motion for a new trial, and it
can not be presented here, and this answer is conclusive upon this assign-
ment of error,

Boyle v. Levings, 28 Tll. 316.

But the verdict was in accordance with the testimony. It i3 clear from
the testimony of Allen that Sharer gave his vote for $-00 to him, Allen,
for the debt of Hitt and secured the cluim of Allen vs. Hitt, and to settle
the suit between them.

2. The testimony of Sevingly shows that Hitt got Sharer to give the note,
.and that he was to pay it.

8. It is claimed that Hitt had paid Sharer in land. Where is the evi-
dence? Whatland? It would have been easy to huve shown that Hitt
‘had conveyed to Shaver any land, if he had no such evidence was given.
There is proof by McCoy, the first witness, that Hitt said that he was going
to let Sharer have a certain piece of land, bur there is no proof that he
ever did let him haveit. The jury could not have found that Hitt had
paid Sharer.

4. The statute of limitations did not begin to run as against Sharer until
he had paid the whole note, but these questions can not be here considered
because there is no exception by which the question is preserved.

GLOVER, COOK & CAMPBELL.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D. 1864.

ANDREW M. HITT, et. al.

8. Appeal from Ogle,
HENRY SHARER.

The bill of exceptions presents this case in a very loose and unsatisfac- el
factory way- We propose to examine the errors assigned in their order. ol

v

' 4

1. Admitting improper testimony and excluding proper testimony.

To these assignments there is this complete answer. There are no excep-
tions in the record either to the admission or exclusion of any testimony.

3. Giving improper instructions asked by plaintiff. But one instruction
was given to plaintiff, and it wss as follows:

If the jury believe from the evidence that Sharer signed said note in fact
as security for Allen for the benefit, and that Hitt was to pay the same,
Sharer is entitled to recover the amount of Hitt or his estate, if the jury
believe that said Sharer paid said note or any part thercof within five
years next preceding the filing of said claim in the Probate Court, Feb.
5th, 1861.

No objection is stated to this instruction by appellant in his brief, and
we submit that none can be stated, if Sharer gave his noto for Hitt's debt
and as security for Hitt, and Hitt was to pay the debt. Then Sharer, if
he was compelled to pay the amount, had a cause of action against Hitt or
his estate until it should be barred by the statute of limitations.

The only instruction asked by defendant and refused was the <th,
which is—

If the jury find from the evidence that the funds of said S. M, IHitt set
tled said suit at Rockford as stated in the deposition of I. I. Turner, and
that said plaintiff gave his note to perfect said settlement, then the defend-
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atits are not liable for the same unless the plaintiff has also proven a promise
or agreement of said 8. M. Hitt, made within five years prior to Feb. 5th,
1861, to pay said note.

This can’t be the law, if Hitt’s friends gettled the suit at Rockford with
Allen, and Sharer gave his note to Allen for $200, with the knowledge of
Hitt and his assent, axpress or implied, or a promise on Hitt's part to pay
the note, either express or implied. Then Sharer might recover the amount
at any time. within five years, not from the time he gave the note and Hitt f
gave the promise, but within five years from the time when he, Sharer, had :

the note to pay-.

If it be contended that the instruction is based upon the assumption J
that Sharer gave the note on his own responsibility, then the instruction ‘
was properly refused because the same had been already given for the 2d
instruction which was given covers the point exactly.

S :‘_;Montag v. Linn, 23d Ill. 561. ¥l :-f{;achffsf

Ath. In oveiruling motion for new trial. This assignment of error ';;,;/.,23'14—\'/

can not be considered by the court, because there is in the record no

exception preserved to the overruling of the motion for a new trial, and it 1
can not be presented here, and this answer is conclusive upon this assign-

ment of error,
Boyle v. Levings, 28 Tll. 316.  *

But the verdict was in accordance with the testimony. It i3 clear from
the testimony of Allen that Sharer gave his vote for $-00 to him, Allen,
for the debt of Hitt and secured the claim of Allen vs. Hitt, and to settle
the suit between them.

2. The testimony of Sevingly shows that Hitt got Sharer to give the note,
and that he was to pay it.

8. It is claimed that Hitt had paid Sharer in land. Where is the evi-
dence? Whatland? It would have been easy to have shown that Hite
had conveyed to Sharer any land, if he had no such evidence was given.
There is proof by McCoy, the first witness, that Hitt said that he was going
to let Sharer have u certain piece of land, bur there is no proof that he
ever did let him haveit. The jury could not have found that Hitt had

paid Sharer.

4. The statute of limitations did not begin to run as against Sharer until
he had paid the whole note, but these questions can not be here considered
because there is no exception by which the question is preserved.

GLOVER, COOK & CAMPBELL.
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ANDREW M. HITT, et. al.

SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. I. 1864.

8. Appeal from Ogle,
HENRY SHARER.

The bill of exceptions presents this case in a very loose and unsatisfac-
factory way: We propose to examine the errors assigned in their order.

1. Admitting improper testimony and excluding proper testimony.

To these assignments there is this complete answer. There are no excop-
tions in the record either to the admission or exclusion of any testimony.

3. Giving improper instructions asked by plaintiff. But one instruction
was given to plaintiff, and it w=s as follows:

If the jury believe from the evidence that Sharer signed said note in fact
as security for Allen for the benefit, and that Hitt was to pay the same,
Sharer is entitled to recover the amount of Hitt or his estate, if the jury
believe that said Sharer paid said note or any part thercof within five

years next preceding the filing of said claim in the Probate Court, Feb.
5th, 1861.

No objection is stated to this instruction by appellant in his brief, and
we submit that none can be stated, if Sharer gave his note for Hitt's debt
and as security for Hitt, and Hitt was to pay the debt. Then Sharer, if
he was compelled to pay the amount, had a cause of action against Hitt or
his estate until it should be barred by the statute of limitations.

The only instruction asked by defendant and refused was the th,
which is—

If the jury find from the evidence that the funds of said S. M, Hitt set
tled said suit at Rockford as stated in the depositioa of I. I. Turner, and
. that said plaintiff gave his note to perfect said settlement, then the defend-
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ahts are not liable for the same unless the plaintiff has also proven a promise
or agreement of said S. M. Hitt, made within five years prior to Feb. 5th,
1861, to pay said note.

This can’t be the law, if Hitt’s friends settled the suit at Rockford with ¢
Allen, and Sharer gave his note to Allen for $200, with the knowledge of : e
Hitt and his assent, express or implied, or a promise on Hitt's part to pay {
the note, either express or implied. Then Sharer might recover the amount { j
at any time within five years, not from the time he gave the note and Hitt ; B
gave the promise, but within five years from the time when he, Sharer, had ‘
the note to pay.

If it be contended that the instruction is based upon the assumption e
that Sharer gave the note on his own responsibility, then the instruction by
was properly refused because the same had been already given for the 2:1 o -
instruction which was given covers the pomt exactly. ‘if T T f' i ‘7’,:”
DAL 61

NS
4th. In overruling motion for ne\ al. This assignment of error
can not be considered by the court, because there is in the record no
exception preserved to the overruling of the motion for a new trial, and it
¢an not be presented here, and this answer is conclusive upon this assign-
ment of error,

Boyle v. Levings, 28 Tl. 816.

But the verdict was in accordance with the testimony. It is clear from
the testimony of Allen that Sharer gave his voto for $-00 to him, Allen,.
for the debt of Hitt and secured the claim of Allen vs., Hitt, and to settle
the suit between them.

2. The testimony of Sevingly shows that Hitt got Sharer to give the note,
and that he was to pay it.

3. It is claimed that Hitt had paid Sharer in land. Where is the evi-
dence? What land? It would have been easy to huve shown that Hitt
had conveyed to Sharer any land, if he bad no such evidence was given.
There is proof by McCoy, the first witness, that Hitc said that he was going
to let Sharer have a certain piece of land, buv there is no proof that he
ever did let him have it. The jury could not have found that Hitt had
paid Sharer.

4. The statute of limitations did not begin to run as against Sharer until
he had paid the whole note, but these questions can not be here considered
because there is no exception by which the question is preserved.

GLOVER, COOK & CAMPBELL.
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ANDREW M. HITT, et. al.

SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. . 1864.

8. Appeal from Ogle,
HENRY SHARER.

The bill of exceptions presents this case in a very loose and unsatisfac-
factory way: We propose to examine the errors assigned in their order.

1. Admitting improper testimony and excluding proper testimony.

To these assignments there is this complete answer. There are no excop-
tions in the record either to the admission or exclusion of any testimony.

8. Giving improper instructions asked by plaintiff. But one instruction
was given to plaintiff, and it was as follows:

If the jury believe from the evidence that Sharer signed said note in fact
a8 security for Allen for the benefit, and that Hitt was to pay the same,
Sharer is entitled to recover the amount of Hitt or his estate, if the jury
believe that said Sharer paid said note or any part thereof within five
years next preceding the filing of said claim in the Probate Court, Feb.
5th, 1861.

NO objection is stated to this instruction by appellant in his brief, and
we submit that none can be stated, if Sharer gave his noto for Hitt's debt
and as security for Hitt, and Hitt was to pay the debt. Then Sharer, if
he was compelled to pay the amount, had a cause of action against Hitt or
his estate until it should be barred by the statute of limitations.

The only instruction asked by defendant and refused was the 4th,
which is—
If the jury find from the evidence that the funds of said S. M, Hitt set

tled said suit at Rockford as stated in the depositioa of I. I. Turner, and
that said plaintiff gave his note to perfect said settlement, then the defend-
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ants are not liable for the same unless the plaintiff has also proven a promise
or agreement of said 8. M. Hitt, made within five years prior to Feb. 5th,
1861, to pay said note.

This can’t be the law, if Hitt's friends settled the suit at Rockford with
Allen, and Sharer gave his note to Allen for $200, with the knowledge of
Hitt and his assent, express or implied, or a promise on Hitt's part to pay
the note, either express or implied. Then Sharer might recover the amount
at any time within five years, not from the time he gave the note and Hitt
gave the promise, but within five years from the time when he, Sharer, had
the note to pay.

If it be contended that the instruction is based upon the assumption
that Sharer gave the note on his own responsibility, then the instruction
was properly refused because the same had been already given for the 2d
insn‘ion which was given covers actly.

- ; ~ %" Montag v. Linn, 284 Ill. 561,

4th. In overruling motion for new trial. This assignment of error
can not be considered by the court, because there is in the record no
exception preserved to the overruling of the motion for a new trial, and it
can not be presented here, and this answer is conclusive upon this assign-
ment of error,

Boyle v. Levings, 28 Ill. 316.

But the verdict was in accordance with the testimony. It is clear from
the testimony of Allen that Sharer gave his vote for $-00 to him, Allen,
for the debt of Hitt and secured the claim of Allen vs. Hitt, and to settle
the suit between them.

2. The testimony of Sevingly shows that Hitt got Sharer to give the note,
and that he was to pay it.

3. It is claimed that Hatt had paid Sharer in land. Where is the evi-
dence? What land? It would have been easy to huve shown that Hitt
had conveyed to Sharer any land, if he bad no such evidence was given.
There is proof by McCoy, the first witness, that Hitt said that he was going
to let Sharer have a certain piece of land, buv there is no proof that he
ever did let him haveit. The jury could not have found that Hitt had
paid Sharer.

4. The statute of limitations did not begin to run as against Sharer uatil
he had paid the whole note, but these questions can not be here considercd
because there is no exception by which the question is preserved.

GLOVER, COOK & CAMPBELL.
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THE SUPREME COURT

_OF THE

STATE OF ILLINOIS;

THIRD GRAND DIVISION, APRIL TERM, A. D. 1863.

ANDREW M. HITT, ET. AL, 1
EXECUTORS ox;‘ SAMUEL M. HITT, APPELLANTS, | APPEAL FROM OGLE.

HENRY SHARER, APPELLEE. J

BRIEF OF THE APPELLANTS.

With no other means of arriving at the truth, except from the meagre, loose
and disjointed evidence in this record, it seems to us that this is one of those un-
just and fictitious claims, which are too frequently trumped up to defraud the es-
tate of the departed.

We think it is fairly to be inferred from the evidence, that Sharer received
the consideration for giving the note to Allen for Hitt, at, or about the time it was
given, and that the consideration Sharer received, was a deed or contract for ten
acres of land at $20 per acre. '

The deceated, Hitt, as appears by the evidence of McCoy, (Record p 15) had
reserved from the contemplated sale of a tract of land to one Thompson, ten
acres for Sharer, letting Thompson have the tract minus the ten acres, and Sharer
the ten acres. . MeCoy says Hitt did not say for what piirpose or object he was
‘going to let Sharer have the land; he mentioned the land in conversation about
the Rockford settlement ; and McCoy says he inferred it was for this matter. By
this matter, he evidently means, that Hitt let Sharer have the ten acres, because
.Sharer had given his note to Allen for the $200.

It also appears from McCoy’s evidence that Hitt claimed that he had paid Al-
len his share of the amount due Allen for teaching scliool, and that tho balance
which Allen ¢laimed belonged t¢ Swingley to pay.

The fadts appear to us cleatly to be, that Hitt and Swingley were to pay Al-
len for teaching a school. Hitt had paid half, and Hitt and Swingley were sued
By Allen for the other half. By the evidence of Swingley, it--appears that Hity
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.cated upon him for the'§200, (the Swingley share, because Hitt had paid bis park
before suit,) and that Hitt then and there told him that he, Hitt, had to pay the.
note, and thut he had settled the matter with Sharer, in the sale of land, and that
the money was coming to him, Hitt. The expression, “ had to pay the note,”’
when construed by the light of the context, clearly means that Hitt had paid the.
note by the ten acres of land, which he had let Sharer have. By changing the
expression to the fixst person, it would be substantially this: I got Sharer to give
the note to Allen; I had to pay it; Iscttled the note with Sharer in the sale of
land ; now, Swingley you ought to pay me the $200 I thus paid for you! Swing-
ley says that he therefore did pay Hitt the $200, and that the latter manifested no
further interest in his health, &e.

Would this claim of a security for cash paid for a princpal, have been left
standing five years and more ? No! The death of the principal rendered it safe
to try t) get a,second payment of it. Why did Sharer give his individual note to
Allen? Why did not Hitt give hisown note? We are not disposed to adopt the
theory of the defence in the court below. Sharer did not volunteer to give Allen
a note for $200, without a quid pro quo. The quid pro quo, was a deed of ten
acres of land, or a contract for a'deed of it, or some other quid pro quo growing
out of the sale by Hitt to Thompson, and the reservation of ten acres for Sharer.
If Hitt gave Sharer a contrast to convey him lazd, in consideration that he should
give his npte to Allen for his debt, this would substitute the remedy of Sharer

upon the contract for that of one to collect the money of Hitt, wimt Sharershould /7

pay for him on the note to Allen, and this would be an answer to the claim for the
money paid for Hitt.

Let us now admit, for the sake of the argument, that Sharer never did receive
any consideration for giving his note for 8200 to Allen, and that he really had a
claim against Hitt, for money paid to Allen for him. We think our clients have
the legal and woral right to urge that the case was barred by the statute of limi-
tations. They occupy the position of fiduciaries, whose duty requires it. They
pelicve the claim to be unjust, and it was for a shield in just such cases, as they
believed this to be, that the statute was made. There is no doubt as to the time
when Sharer took up the note. Allen says distinctly, that if thesuit was dismis-
sed in the fall of 1854, the settlement with Sharer, when the note was taken up,
was in the fal] of 1855, (Record p. 16.) The time when the suit was dismigsed is
fixed clearly by the date of the order of dismissal, on the 27th of September
1854, (Record p. 21.) This suit for money paid by Sharer for the deceased, was
commenced in February, 1861—the summons bears date on the bth, and it was
served, on the 8th, (Record p. 2.)- The bar is clearly five years—(Purple’s stat-
ates. . 781). - The cause of action accrued when Sharer took up the note in the
full of 1855, and the five years clapsed in the fall of 1860. We suppose it may
be said upon the other side, that though the note was taken up in the fall of 1860
that there was an amouut of $7 which was permitted to remain in the form of an
account ag Allen calls it, and which was subsequently paid in flour. hatever
might be the cffect of the balance of $7 remaining unpaid till within the five
years, if the payment had; been endorsed and Allen still retained the note, with
seven dollars due upon it, it is, we think, exceedingly plain that a cause of action
geerued, ngainst Higt in fayor of Sharer for the whole amount due on the pote, tho

ok
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moment the latter took up the note from Allen. The fact that Allen took a pazole
or written promise of Sharer to pay the $7 at a future time, as part of the pay-
ment of the note, would be of no consequence, as between Allen and Sharer, and
of course, as betwcen Hitt and Sharer.  Sharer had paid and taken up the note,
and it would have been no defense as to the $7, in an action by the latter against
Hitt, before Sharer had paid Allen the 87, for Hitt to say that Sharer had not yet
paid the 87, and therefore, he could not recover it. Allen could not have recov-

orcd the $7 in an action against Sharer, on the mnote, after Sharer had taken it up,

and Sharer could have sued Hitt and recovered the whole amount of the note im-

mediately ofter the note wasso taken up by Sharer. Sharer’s cause of action

therefore acerued in the fall of 1855, and it was barred in the fall of 1860. Sup-
pose Sharer had never paid Allen the $7, could he never have recovered of Hitt,
neither the sum he actually did pay Allen, nor the amount due according to the
tenor of the note. It must be that he could have recovered the whole of the note
of Hitt, whether he had or had not paid the $7, and that his cause of action for
the whole accrued the day he took up the $200 note. If Sharer could have 2
cause of agtion against Hitt for money paid on the note, for each item of cash
paid, then the law is well settled that the items paid within the five years would
not be barred and those paid before the five yeurs would be barred. In case of
mutual running accounts, the items within the five years would drag within the
five years the other items. When they are not mutual accounts, or in other wordx
when the account 7s all on one side, those only within the five years can be recov-
ever—(Angoll on Limitations, 135, sec 6.) Therefore, the whole claim, or all of
it older than five years was barred. _

A word as to the evidence about the $7 item,-and we have done: All the
evidence on the subject of the ST being paid within the five years, is as follows :
The witness, Allen, was asked «if he did not see, on the trial below, on Sharer’s
books, charges of flour delivered in the summer of 1856. He does not even say
that he saw such charges. He says: “if so, it was the flour delivered on the ST
balance charged in account.”” The account of the plaintiff itself containing such
charges, would not prove the fact. How can the “if so”’ of Allen amount to
proof of the fact that the flour was delivered within the five years. Therefore, as
the cause of action of Sharer for all, or a large part of the amount of the note,
(and wo think for all,) acorued before the five years, the judgment should be re-
versed. 'The first instruction of the plaintiff is wrong, because it may all be true,
and yet if Hitt actually paid Sharer in land, or by o contract for land, he cannot
recover, and there is evidence tending to establish this hypothesis. The part of
the instruction in the words: ¢‘ or any part thereof,” was cnlculated to mislead the
jury. This payment of the S7 after the note had been paid and taken
up was not a payment of part of the note, and there is no evidenco
upon which to basc that part of the instruction. This instruction con-
flicts with the third instruction of the dofendants, which is right. Though wo
do not adopt the theory that the giving the note by Sharer was without expects-
tion on the part of Sharer, to be repaid it he paid it, it may well be that Sharer
gave the note for Swingley, not for Hitt, for the reason before stated, and that Hits
Jever did expect to pay it, except he did it for Swingley, and get the amount of
hjw as he did.  Whether Sharer got the laad or the contract for it ut the tiwme b
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gave the note, or afterwards is not clear, but it is clear that he received a consid-
eration for giving the note, either at the time, or afterwards. The fourth instruc-

tion asked for defendants, and refused, may be objectionable, on account of its
reference to the evidence of Turner, instead of stating the fact in it. We tried

“unsuccessfully, in the case of Schoonover vs. Myers, at the last term, to convince

the Court that a reference to the declaration for facts, was not proper in an in-
struction. We do not readily see why a reference to a deposition, is any more im-
proper. The facts in Turner’s deposition are that Hitt absolutely refused to ac-
quiesce in the scttlement; that he did not consider that he owed Allen and would
not give a dollar; that.if his friends did it, they did it on their own responsibili-
ty, &e. If this was so, Hitt was not liable, unless he promised, or agreed within
five years, to pay the amount of the note, which Swingley ought to pay, if any
body. H. A. MIX, AnND :
LELAND & BLANCHARD,
Lor Appellants.
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