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Printed by Beacn & BARNARD, 14 S, Clark St.

STTIPREME COURTE

THIRD GRAND DIVISION,)
APRIL TERM, A. D. 1861. |

Eber B. Ward,

Avppellant,
Vs.

) APPEAL FROM THE SUPERIOR
Joseph H. Williams, Pres., Courr or Crrcaco.

Jor the use of the Southern Bank of

Indiana,

Appellee. J

ABSTRACT OF RECORD.

—_—te —

This suit was AssuarsiT, commenced by Arracmyent, to the April
Term'A. D. 1859 of the Cook County Court of Common Pleas, by Jo-
seph IL. Williams, President and who'sued for the use of the- Southern
Bank of Indiana, against Eber B. Ward.

The DecLARATION contains two special counts and the common money
counts.

The Sererarn Couxts aver the passage of an act of the General Assem-
bly of the State of New York, April 14th, 1857, whereby it is provided,
among other things, that all bills of exchange or drafts appearing upon
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their face to have been drawn on any bank or banking association, &e.,
which are on their face payable on any specitied day or in any number
of days after date or sight, shall be deemed due and payable on the day
mentioned for payment, without grace, and it shall not be necessary to

protest the same for non-acceptance.

And it is further in substance averred, that — said act being in force
in the State of New York on the 28th day of January, 1858 — at Terre
Haute, in the State of Indiana, one Gleason F. Lewis made his certain
bill of exchange, bearing that date, and directed the same to the Metro-
politan Bank of New York, at and in the City of New York in the State
of New York, and thereby requested the Cashier of said Bank three
months after date to pay to the order of the defendant the sum of three
thousand dollars (acceptance waived) for value received ; that the defend-
ant endorsed the same at Terre Haute, Indiana, and delivered it to plain-
tiff for the use of the Southern Bank of Indiana ; that the same was
not paid by the Metropolitan Bank — protest and notice.

The Secoxn Counr is upon the same bill of exchange, and sets forth
the laws of Indiana, and provisions as to damages upon dishonor of bills
drawn in said-State upon persons out of that State but within the United
States.

The defendant plead the general issue, with stipulation that it should
give the defendant the same right as if' verified.

On the 18th day of April, A. D. 1860, the case was tried before the
Court and a jury.

The Brur or Excrrrioxs shows, that, upon the trial, the plaintift read

in evidence the statute of New York set out in the first special count of
his declaration as aforesaid.

The plaintiff then read in evidence the statute of the State of
Indiana set out in the second special count of said declaration, which

provides for damages on the dishonor of bills of exchange in certain
cases.
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The plaintiff, further to maintain the issue on his part, offered in evi-
25 dence a paper with certain erasures, as follows :

| €$3000.00. Trrrre Havre, Inp., Jax'y 28th, 1858.
[ “Three months atter date (promise to) pay to the order of E. B.

“ Ward, Esq., three thousand dollars, (at) acceptance waived, value
“received. G. F. LEWIS. g
“To Cash. Metropolitan Bank, New York City.”

[ The words enclosed in parentheses were erased by pen-strokes. ]

25 Endorsed as follows : “Paid at date, on the within bill, one thou-

sand dollars. §1000.” Also endorsed : “E. B. WarD.”

25 To the introduction of said bill the defendant objected that alterations
appeared on the face of the instrument. The Court overruled the objec-
tion, and the defendant excepted.

27 Iraxors 8. Wirtiams was introduced as a witness for plaintiff, and,
being sworn, testified as follows :

‘ * I reside at Terre Haute, Indiana ; am son of plaintiff, and Cashier
of Southern Bank of Indiana; was Cashier January 28th, 1858, and
have been ever since ; George C. Day was Cashier prior to that time.”

The instrument above mentioned being shown to witness, who, after
stating about the notices of protest, &ec., proceeded :

28 “I had a conversation with detendant August 16th, 1858 ; presented

the Dbill to him, and he told me he had securities in his hands of M.
Lewis; I asked him it he would arrange it, and he answered that /.
Lewis had served notice on lim not to arrange it. 1 presented to him the
bill offered in evidence. He said he did not know what Mr, Lewis in-
tended to do, but ke had notified him not to pay i. e made no objec-
tion that it was in the form of a bill; said he would arrange to pay it
then, ¢f Lewis had not told him not to do so. e said he. wanted it

brought to trial, and if judgment went against him, he should realize on
the securities he had, and pay it up. IIe said he should give no trouble

whatever, accept service, and make no defence.”

Cross-Examination. — “ 1 do not know that Mr. Ward read the bill ; he
looked at it, and appeared to read it; I do not know that T called his
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attention to the fact that it was a dratt. He said he did not know what
Lewis’ defence was— only that he had received notice not to pay it.
He told me distinctly that he should not pay 4t then. He did not tell me
what securities he had, or when he received them, but simply that he had
some securities, and should give us no trouble.”

Direct Examination resumed by plaintiff.— “1 transmitted the bill to
C. A. Macy, Cashier of the Park Bank, New York ; sent it as Cashier of
the Southern Bank of Indiana; it was sent for collection in the regular
course of business; Macy is Cashier of the Park Bank.

“Mr. Ward, on the 16th August, 1858, told me that he endorsed the
paper and gave it to Mr. Lewis to raise money for him ; and that the
first notice he had of the use of the paper, was from the Southern Bank
of Indiana that the Bank had discounted it. IHe said that out of the
note or bill which the Bank had before of Mr. Lewis, endorsed by him,
he had $2,000, which he had paid, and that ke had given Mr. Lewis is
endorsement on this paper to raise money for himself.”

A letter shown to the witness was identified as a letter” written by
himself, as Cashier of the Southern Bank of Indiana, and given in evi-
dence by plaintiff, as follows:

“J. H. WiLLians, Pres’t.
 SouTHERN BANK oF INDIANA, [
“ Terrr HavTE, Jan’y 28th, 1858. }
“E. B. Warp, Esq., Detroit, Mich. :
“Dear Sir— We received your favor Jan’y 25th this morning,
“with check for $§2000, which amount we have endorsed on G. F.
¢« Lewis’ bill for $3000 due Dec. 8, 1857. Mr. Lewis was here to-
‘ day, and took up the bill, and we cincelled it and ga\'e it up to
“him. It was in one bill, and not in three as you mentioned. We
“then discounted for Mr. Lewis his bill endorsed by you for 33,000,
‘¢ at three months tfrom this date, with one thousand endorsed paid
“on the back, which leaves balance due $2000).
“ Yours respectfully,

“ . S, WILLIAMS, Cash.”

Cross- Examination by Defendant resumed.—* At the date of my letter
to Mr. Ward of the 28th Jan’y, 1858, there was a paper in the Bank to
which Lewis and Ward were parties. The paper referred to in that let-
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ter as a bill may have been a note or a bill. The paper shown me, dated
Sept. 5th, 1857, signed by G. F. Lewis, is the same one. At the conver-
sation of August 16th, 1858, Mr. Ward did not tell me that at the time
e endorsed the paper in controversy he intended $2000 of it to be ap-
plied on the note in the Bank ; he did not say he intended it to be so
applied ; but that he had since paid the money. He said he had since
paid the money — the $2000 —and did not feel bound to pay this paper
on that account. 1 think he said that if the 3000 note had not been ar-
ranged, he should have felt bound to take it up. The note was taken up
by Ward’s paying $2000 of it, and when Lewis discounted the note in
controversy, one thousand and wpwards were applied in paymént of
balance of that note. 1 think it likely that costs of protest, &e., were
taken out of the bill. The Southern Bank of Indiana was the owner of
the paper in controversy ; the Bank discounted it for Lewis. The paper
was not in its present form when it was presented to the Bank. Mr. Ward
was not there at the time. Mr. Lewis, myself, and the plaintift in this
suit (the President of the Bank), and perhaps a clerk, were present.
When the paper was presented, it was blank, except. the check mark
€$3000° on the upper left hand corner, and had Mr. Ward’s name on
the back ; the words ¢ promise to,” now erased, were then in it. M.
Lewis brought it to the Bank. The President and I saw it in its #hen
condition. Lewis and the President had some conversation about it,
which I did not hear. After they had made their arrangements, they
called me back where they were, and Mr. Lewis handed me the paper
and directed me to fill it up to suit the form used by the Bank, or words
to that effect. I took it away to my desk and filled it up in the form it
now is, and took it back, and Lewis signed it. Lewis told me to direct
it to the Cashier of the Metropolitan Bank, New York. I erased the
words ‘promise to’ and ‘at’ Mr. Ward was not there, and was never
at the Bank to my knowledge. I do not know what was paid to Lewis
at that time; I think money was paid at that time ; that was settled be-
tween him and the President. The letter shown me, dated Sept. 5th,
1857, to Mr. Lewis, and the other, dated Oct. 3d, 1857, to E. B. Ward,
are in the hand-writing of' Mr. Day, Cashier of the Southern Bank of'
Indiana at those dates. The note for $3000, dated Sept. 5th, 1857, signed
by Lewis and endorsed by Ward, is the only one of that amount and date
the Bank held at that time. I think the Bank had had other paper of
the same parties.

“The Southern Bank of Indiana has been in operation since January,

1853, and has been issuing bills since that time.” (The plaintift




(6)

here admitted that the Southern Bank of Indiana was organized and
doing business under the general banking law of the State of Indiana.)
“The Bank owns the bill in controversy now. The rate of interest at
that time was six per cent. on bills; I don’t know what rate of interest
was taken on this bill.  Z'%e object of getting the bill payable in New York
was to get the exchange. At the date of the bill, exchange was five to sie
per cent. ; at the time the bill matured, it was three per cent. at least.
The bill payable in New York was preferred because of the exchange.
That was why the bill was so drawn— to get the exchange.”

Re-Framination by plaintiff.—* The letter shown me dated January
25th, 1858, is the one enclosing the $2000 paid by Mr. Ward on the
$3000 note, and is the one to which I replied on the 28th of the same
month.”

Said letter was then given in evidence, as follows:

¢ Derroir, JAN’y 25th, 1858.
y
“Gro. C. Day, Cash’r, Terre Haute :

“Dr. Sir—1 believe your Bank holds G. I. Lewis’ notes, my
“ endorsement, amounting to $3100. I now enclose you herewith
“my dratt No. 4 on J. M. Forbes, Esq., Boston, payable to your
“'order, for $3000, the proceeds of which you will please apply in
“ payment of the two notes for $1000 each, and return the same to me
¢ cancelled. Should there be any interest on these notes, you will
“please send me a statement ot the same, and I will remit you the
‘“ amount.

“ Yours respecttully,

“E. B. WARD.”

The witness continued —  There were no $1000 notes to which Ward
was a party then in the Bank. At the conversation with Mr. Ward in
August, 1858, he said he had securities, and it a judgment went against
him he should realize on them and arrange it ; but he did not say how or
Jor what purpose he held the securities.”

Cross-Eeamination reswmed.

“At the date of the letter of Mr. Ward
the only note held by the Bank, to which he was a party, was the note
for $3000 above referred to.”
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36, 37 The plaintiff then gave in evidence the notice of non-payment and

protest. ’

The plaintiff gave in evidence to the jury the following letter froin the
37 defendant to him :

“ Derrorr, May 17th, 1858.
“J. H. WiLLiams:

“ Dear Sir— Yours of the 12th is at hand. Myr. Lewis notifies

“me not to negotiate with the Bank for an adjustment. I am not

38 « fully aware of his position or intentions. I will write to him about
“it. My impression is that you will not be able to close with him

“without a suit; and I do not desire to delay or interrupt any pro-

“ ceedings you may have in contemplation. I regret that I am in

‘“any way connected with his affairs, but shall feel perfectly satistied

“with any proceedings you may see fit to take, as I have no doubt
“he justly owes you.

‘ Resply, E. B. WARD.”

The plaintiff then gave in evidence the 20th section of the general
38 banking law of Indiana, as follows :

“ Such associations shall have power to carry on the business of bank-
“ing, by discounting notes, bills and other evidences of debt ; by receiv-
“ing deposits ; by buying and selling gold and silver bullion, foreign
“ coins, and bills of exchange, in the manner specified in their articles of
¢ association for the purposes authorized in the act; by loaning money
“ on personal security, and by exercising such incidental powers as shall
“De neeessary to carry on such business ; to choose one of their number
| ¢ as President of such association, and to appoint a Cashier and such
“ other officers and agents, at pleasure, and appoint others in their places.
“Such association shall be entitled to charge and receive, for moneys

l " “loaned, inferest at a rate not evceeding six per centum per annum, and
“the same may, according to Bank rules, be discounted and taken
in advance out of the sum loaned.”

The plaintift also read in evidence sec. 6, on page 378, of the 1st vol.
of the Laws of Indiana, as follows:
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“ Notes payable to order, or bearer, in a Bank in this State, shall be
“mnegotiable as inland bills of exchange, and the payees and endorsers

“may recover as in case of such bills.”

Also sections 1, 3 and 4, on pages 67 and 68 of 3d vol. of Revised
Statutes of New York, as follows :

“Sectrox 1. All notes in writing, made and signed by any person,
“whereby he shall promise to pay to any other person or his order,
“or to the order of any other person, or to the bearer, any sum of money
“therein mentioned, shall be due and payable as therein expressed, and
“sghall have the same effect and be negotiable in like manner as inland
“bills of exchange, according to the custom of merchants.”

“§ 8. The word ‘person,’ in the two last preceding sections, shall be
¢ construed to extend to every corporation capable by law of making
Y Y g

¢ contracts.

“§4. The payees and endorsers of every such note payable to them
“or their order, and the holders of every such note payable to bearer,
“may maintain actions for the sums of money therein mentioned against
‘“the makers and endorsers of the same respectively, in like manner as
““in cases of inland bills of exchange.”

The plaintift’ here rested his cause.

The defendant then read from the deposition of said witness Fraxors
S. WirLraxs, taken before a United States Commissioner at Detroit on
the 29th day of October, 1858, as follows :

T reside in Terre Haute; am Cashier of the Southern Bank of Indi-
¢ ana, a corporation under the general banking law of that State.”

(Being shown the bill of exchange in suit, said:) “G. F. Lewis, the
maker of said bill, brought it to our Bank in blank, the only excep-
tion being the €§3000,” and the signature of the detfendant on the back,
being the only writing on the paper. I filled it up at Mr. Lewis’ re-
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quest ; the writing in the body of ihe draft, except the signature to the
same, is my hand-w ‘iting ; after it was filled up, I made an endorsement
of one thousand dollars in order to reduce it to two thousand dollars, and
Lewis signed it; the Bank then discounted it. I advised M. Ward, the
same day, that we had discounted his noie for two thousand dollars;
notice was given by letter (which is the same above set out). The plaintiff
received a notice of protest of said bill by mail on 8d of May, 1858;
letter was addressed to Cashier ; in same envelope was notice for Lewis ;
I sent the notice of protest to detendant by mail the same day, directed
to Detroit, Michigan; I had a conversation about this matter at Detroit
on the 16th Au@ust, 1858 ; had the draft with me ; showed it to defend-
ant and tried to get him to make some secttlement of the matter. IHe
said that as far as he was concerned, he was willing to settle <t, but Mpr.

Lewis had given him legal notice not to do so. Ile said he gave Mr.
Lewis this draft to raise money upon for him. By this draft I mean
the paper I showed him, which is the dratt in evidence. He said the
first he knew the paper had been used, was the receipt of notice that he
got from me, that the draft had been discounted. Defendant took the

49 paper and opened it ; I supposed he read it ; he looked at it. Asked de-
fendant what ground Lewis took for not paying the draft; defendant
replied that he did not know. Defendant made no other objection to the i
payment of the paper.”

Cross- Leamined.—“1 erased the printed words ¢ promise to,” and also
the word ‘at,’ on the face of that bill. This paper, when brought to the
Bank, was in the form of a blank note, filled only as to the amount in f
figures. Lewis had some conversation with the President before he
handed the paper to me. At this time the Bank held a note, or bill of
exchange, made by Lewis and endorsed by Mr. Ward, defendant, for {
three thousand dollars, upon which payment had been made that morn- -
ing with money received from Ward, of two thousand dollars. Ze
thousand dollars due on that piece of paper, the interest, and costs of pro-
test, formed a part of the consideration of the bill in suit ; and the balance

of’ the two thousand dollars for which the bill was discounted was paid
or sent to Mr. Lewis in money ; 1 think a portion of it was paid to khim at

that time, and a part sent to him by express.

«T became Cashier of the Bank the 1st of January, 1858; George C.
43 Day was Cashier prior to that time. The three thousand dollar note,
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so taken up by Lewis at this time, had matured before I became Cashier ;

I don’t know its date— only know it was for three thousand dollars.

Don’t know what kind of money was paid Lewis upon discounting the

bill in suit, nor what rate of discount was reserved. We were discount-
ing at that time at the rate of six per cent., the legal rate of interest in
Indiana. We wniformly charged or discounted at that rate. LEzchange
on New York, at Terre Haute, was at that time from five to eight per
cent. premium. In April, 1858, exchange had declined from one and a
half to two per cent. The object of plaintiff in taking bills on New York
was to provide themselves with exchange. A note or bill payable in
New York, at that time, was more valuable than one payable at our
Bank, by the amount of the premium. The letter now produced, and
marked ¢ Exhibit B, is in the handwriting of George C. Day, who, at
the time of its date was Cashier of the Southern Bank of Indiana.

« Never saw the Bank have any paper made by Lewis that was not
endorsed by Mr. Ward.

«“The conversation with Mr. Ward (as referred to in my direct exam-
ination) on 16th August, 1858, was at defendant’s oftice in Detroit ; no
one was present but Ward and myself; I introduced myself to Mr.
Ward, told him what I had come to see him about, and showed him the
bill or draft in controversy. Don’t know that I used the words ¢bill’
or ¢ draft’ when I presented it to him. I suppose Mr. Ward read it, but
don’t know ; he opened and looked at it; was talking with me at the
time he held it in his hand. Don’t know that the word ¢ bill’ or ¢draft’
was mentioned in that conversation by either of us. Mr. Ward said he
would like to see the matter settled. He spoke of the nofe or draft in
controversy, and also of a nofe to another Bank ; said he would be wil-
ling to settle them, but Mr. Lewis had given him legal notice not to do
so. In a further conversation he said ke did not want to see the Bank
lose the money, nor did he want to lose @t limself ; but if ke setiled i, he
should hawve to lose i¢; and he had no doubt Lewis justly owed the Bank
the money.

¢« My, Ward said further that he had paid the two thousand dollars which

‘he had out of the proceeds of the prior note, and should have ielt bound
to pay the balance if Lewis had not arranged it.

« My, Ward said in that conversation, that he had securities from Lewis,
and if the Bank got judgment against him he would turn out those se-

curities and pay it off.
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«He did not say at what time, nor for what purpose, Lewis had given
him these securities. Ward was not present at the time I filled up the

bill sued on.”

The defendant’s counsel then read in evidence to the jury the letter
of G. C. Day, former Cashier of said Bank, respecting the discount of

the prior note referred to, which is as follows :

« J. H. WiLLians, Pres. G. C. Dax, Cashier.

« SournERN BANK OoF INDIANA,
“Terre Haute, September 5, 18517.

«@. F. Lewis, Esq., Cleveland, O.:

“Dear Sir : We this day discount your bill, 3 m..... $3000.00

“and deducting discount 70.50

‘Jeave to your credit $2929.50

«T hand you with this, against above, Land Warrants

amounting, as per agreement 600.00

“and our currency 329.50

- e TG R E M S TN 1 R T £929 .50

« Tor the balance, $2000, we will forward you in our notes

for good cireulation, on the 15th inst....... .$1000
« <« 95th inst 1000—$2000 00

“ Resply, GEO. C. DAY, Cashr.”

The defendant then read in evidence another deposition of said Fraxors
S. Witiaxs, taken on the 11th day of October, 1858, before Judge

Huntington, in substance as follows :

¢« The blank note number A is substantially a copy of the note sued
on, as originally presented at the Bank for discount. Lewis handed it
to me and l'equested meoe to make it into the form of a bill ot exchange
and address it to the Cashier of the Metropolitan Bank, New York. I
therefore erased the words ¢ promise to,” filled it for the amount, and

addressed it as requested. On the 16th of August last, I showed M.

Ward the bill now sued on ; it was then due. IIe then told me that
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$2000 of the first note was for his benefit ; that he received that amount,
and had paid it, leaving Lewis to pay the balance—it Lewis had not ar-
ranged it. e further stated that we had informed him that we had
discounted $2000 of the bill sued on, which was the first knowledge he
had that Lewis had used the paper ; that when ke endorsed the paper sued

on, it was with the understanding that Lewis was to raise some money on
it for him.”’

The defendant then gave in evidence the note of G. F. Lewis referred
to and identified by witness Williams, as follows :

€ $3000. . CreveLanD, O., September 5th, 1857.

“Three months after date I promise to pay to the order of E. B.
“Ward, Esq., three thousand dollars, at the office of Winslow,
¢ Lanier & Co., 52 Wall street, New York, value received.

“G. F. LEWIS.”

Endorsed “E. B. Ward.” Also as follows: “Paid on within, by
“E. B. Ward, two thousand dollars, $2000, and by G. I. Lewis one
“thousand dollars, $1000, Jan’y 28, 1858.”

The defendant then read to the jury, as evidence, from pages 12 and
13 of the Revised Statutes of the State of New York, the first and fifth
sections of the act of May 15th, 1837, entitled “ An act to prevent
Usury,” as follows :

“Seomron 1. The rate of interest upon any loan or forbearance of any
money, goods, or things in action shall continue to be seven dollars upon
one hundred dollars for one year, and after that rate for a greater or less
sum, or for a longer or shorter time.”

“§ 5. All bonds, bills, notes, assurances, conveyances, all other con-
tracts or securities whatsoever ( except bottomry and respondentia bonds
and contracts) and all deposits of goods or other things whatsoever,
whereupon or whereby there shall be reserved, or taken, or secured, or
agreed to be reserved or taken, any greater sum or greater value for the
loan or forbearance of any money, goods or other things in action than

el
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is above prescribed, shall be void. But this act shall not affect such pa-

per as has been made and transferred previous to the time it shall take
effect.”

The defendant rested his case, and the foregoing is all the evidence
given on said trial.

At the request of the plaintift’s counsel, the Court gave to the jury,
among others, the following instructions :

3. If, in making the note and bill which have been given in evidence,
they were made payable in New York, for the purpose of allowing a
rate of interest exceeding what was legal in Indiana, the parties under-
standing that the money was not to be paid in New York, but in Indi-
ana, the usury law of New York, which has been given in evidence, has
no application to the case, and will be disregarded by the jury.

12. If the defendant delivered the paper in question to Lewis, the
drawer, blank, with his endorsement upon it, for the purpose of enabling
him to raise money to pay the paper,and if the words ¢ promise to”
were erased and the paper discounted in the form of a bill of exchange,
and if the defendant was immediately notified thereof, it was his duty,
if he intended to disaffivm the transaction and deny his liability, to give
notice to the holder of such disaftirmance, and if he failed to do so, the
jury may infer therefrom his acquiescence in and ratification of the act.
This is the law, if his attention was particularly called to the alteration
in such a way that the jury are satisfied, from the evidence, that he must
have known of the alteration at the time.

To the giving of which said several instructions, the defendant’s coun-
sel then and there excepted.

‘The defendant’s counsel requested the Court to instruct the jury as
follows :

1. That if the jury believe, from the evidence, that the bill of ex-
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change, upon which a recovery is sought in this action, was nade to be
discounted by the Soutliern Bank of Indiana, and that in making such
discount, said Bank contracted for or knowingly and intentionally re-
served or received to itself, directly or indirectly, a greater rate of in-
terest than seven per cent. per annum in advance (being the rate ot in-
terest authorized by the laws of the State of New York where such bill
was made payable) said bill is void, and their verdict must be for defend-
ant.

2. If the jury believe, from the evidence, that the note of September
5th, 1857, given in evidence by defendant, was discounted for the maker
by the Southern Bank of Indiana, and that said Bank, in making - such
discount, contracted for and knowingly and intentionally received or
reserved to itself, directly or indirectly, a greater rate of interest than
seven per cent. per annum taken in advance (being the rate of interest
authorized by the laws of the State of New York, where said note was
made payable), said note was void ; and if the jury believe, from the evi-
dence, that the bill of exchange, upon which a recovery is sought in this
action, was given in whole or in part consideration of said note, or in re-
newal or extension thereot in whole or in part, then said bill is void, and
they must find their verdict for the defendant.

8. That by the laws of Indiana, the legal rate of interest for the loan
of money is six pex cent. per annum, and by the laws of New York, the
legal rate of interest is seven per cent. perannum. If the jury believe,
from the evidence, that the note given in evidence, bearing date the 5th
day of September, A. D. 1857, was made and endorsed for the purpose
of having the same discounted at a rate of interest exceeding seven per
cent. (the legal rate in New York) and the same was made payable in
the State of New York and with reference to the laws of New York,
and that the Southern Bank of Indiana, by its officers and agents, cor-
ruptly and usuriously discounted the said note at a rate of interest ex-
ceeding seven per cent. per annum, then the said note was governed by
the laws of New York, and by the statute of that State given in evidence
was void from the time it was so discounted; and it the jury further
believe, from the evidence, that the said note so discounted was the con-
sideration in whole or in part of the bill sued on in this cause, then such
consideration is illegal, and said bill sued upon in this cause is, for that
reason, wholly void, and the jury will find for the defendant.
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&. That although the jury may believe, from the evidence, that after
the time for the maturity of the bill sued on, the said defendant Ward
had a conversation with the Cashier of the said Southern Bank of Indi-
ana, and in that conversation, the said Ward told the said Cashier that
he would admit service of process to commence a suit against him on
said bill, and that he would not make any defence to such suit, except
what he made through Lewis ; but at the same time stated to said Cashier,
that he had been notified by Lewis not to settle it, and that Lewis was
going to defend the action on the bill, such statements should be con-
sidered together by the jury, and are not sufficient in law to amount to
a ratification of the alteration of said paper into a bill of exchange.

6. That the taking of security by Ward from Lewis, to indemnify
him against liability upon the bill of exchange, upon which a recovery is
sought in this action, would not render him liable upon the same or au-
thorize a recovery against him for it, if he were not liable thereon before

taking such security.

8. That if the jury believe, from the evidence, that the bill of ex-
change, upon which a recovery is sought in this action, was discounted
by the Southern Bank of Indiana and was made payable in the City of
New York at the instance of said Bank for the purpose and with the
intention of enabling it to receive the difference in exchange between
Terre Haute and New York, by way of payment for the loan or use of
the money loaned upon said bill, over and above the legal rate of interest
which it was authorized to receive by the laws of Indiana, under which
it existed, then said bill is void, and their verdict must be for defendant.

But the said Court refused to give any or either of the said instruc-
tions so asked on behalf of defendant, and defendant’s counsel then and

there excepted.

The jury found a verdict for the plaintiff, and assessed his damages at
$2237.67.

Whereupon the defendant made a motion to set aside the said verdict

and for a new trial, and for cause showed :
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1. That said verdict is contrary to the evidence in the case.
2, Said verdict is contrary to the instructions of the Court.

2. Said verdict is contrary to the law and the evidence in the case.

Which motion the Court overruled, and the defendant’s counsel then

and there excepted.

Judgment was rendered on the verdict, and the defendant appealed to

this Court, and assigns for error the following, viz :

I.

The Court erred in admitting improper evidence and excluding proper
evidence.

II.

The Court erred in giving the instructions aforesaid on behalf of the
plaintiff.

ITI.

The Court erred in refusing the instructions aforesaid asked on behalf

of appellant.

IV.

The Court erred in overruling the motion made by appellant to set
aside the verdict and for a new trial.

SCATES, McALLISTER & JEWETT,
Attorneys for Appellant.
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SUPREME COURT,

THIRD GRANI)DIYISIONJ
APRIL TERM, A. D. 1861. )

HEber B. Wanrd,
Appellant,

VS.
" ¢ APPEAL FROM THI SupPERIOR
Joseph H. Williams, Pres., Courr or CHICAGO.

Jor the use of the Southern Bank of

Indiana,
Appellee.

ABSTRACT OF RECORD.

This suit was Assuaesir, commenced by Arracuvent, to the April
Term A. D. 1859 of the Cook County Court of Common Pleas, by Jo-
seph . Williams, President and who sued for the use of the Southern
Bank of Indiana, against Eber B. Ward.

The DecrLarATION contains two special counts and the common money

counts.

The Serciar Counts aver the passage of an act of the General Assem-
bly of the State of New York, April 14th, 1857, whereby it is provided,
among other things, that all bills of exchange or drafts appearing upon
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their face to have been drawn on any bank or banking association, &e.,
which are on their face payable on any specified day or in any number
of days after date or sight, shall be deemed due and payable on the day
mentioned for payment, without grace, and it shall not be necessary to

protest the same for non-acceptance.

And it is further in substance averred, that —said act being in force
in the State of New York on the 28th day of January, 1858 — at Terre
Haute, in the State of Indiana, one Gleason I'. Lewis made his certain
bill of exchange, bearing that date, and directed the same to the Metro-
politan Bank of New York, at and in the City of New York in the State.
of New York, and thereby requested the Cashier of said Bank three
months after date to pay to the order of the defendant the sum of three

thousand dollars (acceptance waived) for value received ; that the defend-

ant endorsed the same at Terre Haute, Indiana, and delivered it to plain-
tift for the use of the Southern Bank of Indiana; that the same was
not paid by the Metropolitan Bank — protest and notice.

The Secoxn Count is upon the same bill of exchange, and sets forth
the laws of Indiana, and provisions as to damages upon dishonor of bills
drawn in said State upon persons out of that State but within the United
States.

The defendant plead the general issue, with stipulation that it should

give the defendant the same right as if' verified.

On the 18th day of April, A. D. 1860, the case was tried before the
Court and a jury.

The Birr or Exceprions shows, that, upon the trial, the plaintift read
in evidence the statute of New York set out in the first special count of

his declaration as aforesaid.

The plaintiff then read in evidence the statute of the State of
Indiana set out in the second special count of said declaration, which
provides for damages on the dishonor of bills of exchange in certain

cases.,
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The plaintiff, turther to maintain the issue on his part, offered in evi-
dence a paper with certain erasures, as follows :

¢$3000.00. Terre Havre, INp., JAX Y 28th, 1858.
¢ Three months after date (promise to) pay to the order of E. B.
« Ward, Esq., three thousand dollars, (at) acceptance waived, value
“received. G. F. LEWIS.
«“To Cash. Metropolitan Bank, New York City.”

[ The words enclosed in parentheses were erased by pen-strokes. ]

Endorsed as follows : ¢ Paid at date, on the within bill, one thou-
sand dollars. $1000.” Also endorsed: “ E. B. Warp.”

To the introduction of said bill the defendant objected that alterations
appeared on the face of the instrument. The Court overruled the objec-
tion, and the defendant excepted.

Fraxors S. WitLiams was introduced as a witness for plaintiff, and,
being sworn, testified as follows :

¢ I reside at Terre Ilaute, Indiana ; am son of plaintift, and Cashier
of Southern Bank of Indiana; was Cashier January 28th, 1858, and

have been ever since ; George C. Day was Cashier prior to that time.”

The instrument above mentioned being shown to witness, who, after
stating about the notices of protest, &e., proceeded :

“T had a conversation with defendant August 16th, 1858 ; presented
the bill to him, and he told me he had securities in his hands of Mr.
Lewis ; I asked him it he would arrange it, and he answered that /7.
Lewis had served notice on lim not to arrange it. 1 presented to him the
bill oftered in evidence. He said he did not know what Mr. Lewis in-
tended to do, but ke had notified him not to pay it. Ile made no objec-
tion that it was in the form of a bill ; said he would arrange to pay it
then, if' Lewis had not told him not to do so. Ie said he wanted it
brought to trial, and it judgment went against him, he should realize on
the securities he had, and pay it up. e said he should give no trouble
whatever, accept service, and make no detence.”

Cross-Laamination.— T do not know that Mr. Ward read the bill ; he
looked at it, and appeared to read it; I do not know that I called his
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attention to the fact that it was a dratt. He said he did not know what
Lewis’ defence was — only that he had received notice not to pay it.
He told me distinctly that he should not pay it then. He did not tell me
what securities he had, or when he received them, but simply that he had

some securities, and should give us no trouble.”

Direct Exvamination resumed by plaintiff— “1 transmitted the bill to
C. A. Macy, Cashier of the Park Bank, New York ; sent it as Cashier of
the Southern Bank of Indiana; it was sent for collection in the regular
course of business; Macy is Cashier of the Park Bank.

“Mr. Ward, on the 16th August, 1858, .told me that ke endorsed the
paper and gave <t to Mr. Lewis to raise money for him ; and that the
first notice he had of the use of the paper, was from the Southern Bank
of Indiana that the Bank had discounted it. He said that out of the
note or bill which the Bank had before of Mr. Lews, endorsed by him,
he had $2,000, which he had paid, and that he had given Mr. Lewss lis
endorsement on this paper to raise money for himself.”

A letter shown to the witness was identitied as a letter written by
himself, as Cashier of the Southern Bank of Indiana, and given in evi-
dence by plaintiff; as follows :

“J. H. WiLLians, Pres’t.

 SournEry BANK oF INDIANA, [
“ Terre Havre, Jan’y 28th, 1858.

“E. B. Warp, Esq., Detroit, Mich. :

“Dear Sir— We received your tfavor Jan’y 25th this morning,

“with check tor $§2000, which amount we have endorsed on G. F.
¢ Lewis’ bill for $3000 due Dec. 8, 1857. Mr. Lewis was here to-
¢ day, and took up the bill, and we cancelled it and gave it up to
“him. It was in one bill, and not in three as you mentioned. We
¢ then discounted for Mr. Lewis his bill endorsed by you for $3,000,
‘“at three months from this date, with one thousand endorsed paid
‘on the back, which leaves balance due $2000.
* Yonrs respecttully,
“ IS, WILLIAMS, (ash.”

Cross- Ewamination by Defendant reswmed.— At the date of my letter
to Mr, Ward of the 28th Jan’y, 1858, there was a paper in the Bank to
which Lewis and Ward were parties. The paper referred to in that let-
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ter as a 00l may have been a nofe or a bill. The paper shown me, dated
Sept. 5th, 1857, signed by G. F. Lewis, is the same one. At the conver-
sation of August 16th, 1858, Mr. Ward did not tell me that at the time
he endorsed the paper in controversy he intended $2000 of it to be ap-
plied on the note in the Bank ; he did not say he intended it to be so
applied ; but that he had since paid the money. He said he had since
paid the money — the §2000 —and did not feel bound to pay this paper
on that account. 1 think he said that if the $3000 note had not been ar-
ranged, he should have felt bound to take it up. The note was taken up
by Ward’s paying $2000 of it, and when Lewis discounted the note in
controversy, one thousand and wpwards were applied in payment of
balance of that note. 1 think it likely that costs of protest, &c., were

taken out of the bill. The Southern Bank of Indiana was the owner of

the paper in controversy ; the Bank discounted it for Lewis. The paper
was not in its present form when it was presented to the Bank. Mr. Ward
was not there at the time. Mr. Lewis, myself, and the plaintiff in this
suit (the President of the Bank), and perhaps a clerk, were present.
‘When the paper was presented, it was blank, except the check mark
£$3000” on the upper left hand corner, and had Mr. Ward’s name on
the back ; the words ¢ promise to,” now erased, weré then in it. M.
Lewis brought it to the Bank. The President and I saw it in its then
condition. Lewis and the President had some conversation about it,
which I did not hear. After they had made their arrangements, they
called me back where they were, and Mr. Lewis handed me the paper
and directed me to fill it up to suit the form used by the Bank, or words
to that effect. I took it away to my desk and filled it up in the form it
now is, and took it back, and Lewis signed it. Lewis told me to direct
it to the Cashier of the Metropolitan Bank, New York. I erased the
words ‘promise to’ and ‘@z’ Mr. Ward was not there, and was never
at the Bank to my knowledge. I do not know what was paid to Lewis
at that time ; I think money was paid at that time ; that was settled be-
tween him and the President. The letter shown me, dated Sept. 5th,
1857, to Mr. Lewis, and the other, dated Oct. 3d, 1857, to E. B. Ward,
are in the hand-writing oif Mr. Day, Cashier of the Southern Bank of
Indiana at those dates. The note for $3000, dated Sept. 5th, 1857, signed
by Lewis and endorsed by Ward, is the only one of that amount and date
the Bank held at that time. I think the Bank had had other paper of
the same parties.

¢ The Southern Bank of Indiana has been in operation since January,
1853, and has been issuing bills since that time.” (The plaintift
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here admitted that the Southern Bank of Indiana was organized and

doing business under the general banking law of the State of Indiana.)

¢ The Bank owns the bill in controversy now. The rate of interest at
that time was six per cent. on bills; T don’t know what rate of interest
was taken on this bill.  Z%e object of getting the bill payable in. New York
was to get the evchange. At the date of the bill, exchange was five to siw
per cent. ; at the time the bill matured, it was three per cent. at least.
The bill payable in New York was preferred because of the exchange.

That was why the bill was so drawn— to get the exchange.”

Re-Lranination by plaintiff.—* The letter shown me dated January
25th, 1858, is the one enclosing the $2000 paid by Mr. Ward on the
$3000 note, and is the one to which I replied on'the 28th of the same

month.”

Said letter was then given in evidence, as follows :

o
¢ Derrorr, JaN’y 25th, 1858.
¢ Gro. C. Day, Cash’r, Terre Haute :

“Dr. Sir—1 believe your Bank holds G. I. Lewis’ notes, my
¢ endorsement, amounting to $3100. I now enclose you herewith
“my draft No. 4 on J. M. Forbes, Esq., Boston, payable to your
“order, for $3000, the proceeds of which you will please apply in
“ payment of the two notes for $1000 each, and return the same to me
¢“cancelled. Should there be any interest on these notes, you will
“ please send me a statement of the same, and I will remit you the
¢amount.

“ Yours respectfully,

“E. B. WARD.”

The witness continued — ¢ There were no $1000 notes to which Ward
was a party then in the Bank. At the conversation with Mr. Ward in
Angust, 1858, he said he had securities, and it a judgment went against
him he should realize on them and arrange it ; but he did not say how or
Jor what purpose he held. the securities.”

Cross-Keamination reswmed —<At the date of the letter off Mr. Ward
the only note held by the Bank, to which he was a party, was the note
for $3000 above referred to.”
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36, 37 The plaintiff then gave in evidence the notice of non-payment and
protest.

The plaintiff gave in evidence to the jury the following letter froin the
37 defendant to him :

“ Derrorr, May 17th, 1858.
«J. H. WiLLiams:

« Dear Sir— Yours of the 12th is at hand. Mr. Lewis notifies
“me not to negotiate with the Bank for an adjustment. I am not
38 “ fully aware of his position or intentions. I will write to him about
“it. My impression is that you will not be able to close with him
“yyithout a suit; and I do not desire to delay or interrupt any pro-
¢ ceedings you may have in contemplation. I regret that I am in
“any way connected with his affairs, but shall feel perfectly satistied
¢ with any proceedings you may see fit to take, as I have no doubt
“he justly owes you.
¢ Resply, E. B. WARD.”

The plaintiff then gave in evidence the 20th section of the general
38 banking law of Indiana, as follows :

¢ Such associations shall have power to carry on the business of bank-
“ing, by discounting notes, bills and other evidences of debt ; by receiv-
“ing deposits ; by buying and selling gold and silver bullion, foreign
“ coins, and bills of exchange, in the manner specified in their articles of
¢ association for the purposes authorized in the act; by loaning money
“on personal security, and by exercising such incidental powers as shall
““ be necessary to carry on such business ; to choose one of their number
“ as President of such association, and to appoint a Cashier and such
“other officers and agents, at pleasure, and appoint others in their places.
“ Such assoeiation shall be entitled to charge and receive, for moneys
“loaned, inferest at a rate not exceeding siw per centwin per annwm, and
“the same may, according to Bank rules, be discounted and taken
“in advance out of the sum loaned.”

The plaintift’ also read in evidence sec. 6, on page 378, of the 1st vol.
of the Laws of Indiana, as follows :
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“ Notes payable to order, or bearer, in a Bank in this State, shall be
“negotiable as inland bills of exchange, and the payees and endorsers
‘“may recover as in case of such bills.”

Also sections 1, 3 and 4, on pages 67 and 68 of 8d vol. of Revised

Statutes of New York, as follows :

“ Seerron 1. All notes in writing, made and signed by any person,
“whereby he shall promise to pay to any other person or his order,
“or to the order of any other person, or to the bearer, any sum of money
“therein mentioned, shall be due and payable as therein expressed, and
¢ ghall have the same effect and be negotiable in like manner as inland
“Dbills of exchange, according to the custom of merchants.”

«8 3. The word ¢person,’ in the two last preceding sections, shall be
¢« construed to extend to every corporation capable by law of making

¢ contracts.

“84. The payees and endorsers of every such note payable to them
¢ or their order, and the holders of every such note payable to bearer,
“may maintain actions for the sums of money therein mentioned against
¢ the makers and endorsers of the same respectively, in like manner as
“in cases of inland bills of exchange.”

The plaintiff' here rested his cause.

The defendant then read from the deposition of said witness FraNors
S. WirLians, taken before a United States Commissioner at Detroit on
the 29th day of October, 1858, as follows:

«T reside in Terre Haute; am Cashier of the Southern Bank of Indi-

“ ana, a corporation under the general banking law of that State.”

(Being shown the bill of exchange in suit, said:) “ G. F. Lewis, the
maker of said bill, brought it to our Bank in blank, the only excep-
tion being the ¢ $8000,” and the signature of the defendant on the back,
being the only writing on the paper. I filled it up at Mr. Lewis’ re-
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quest ; the writing in the body of ihe draft, except the signature to the
same, is my hand-w ‘iting ; after it was filled up, I made an endorsement
of one thousand dollars in order to reduce it to two thousand dollars, and
Lewis signed it; the Bank then discounted it. I advised Mr. Ward, the
same day, that we had discounted his nole for two thousand dollars;
notice was given by letter (which is the same above set out). The plaintift
received a notice of protest of said bill by mail on 3d of May, 1858;
letter was addressed to Cashier ; in same envelope was notice for Lewis;
I sent the notice of protest to defendant by mail the same day, directed
to Detroit, Michigan ; I had a conversation about this matter at Detroit
on the 16th August, 1858 ; had the draft with me ; showed it to defend-
ant and tried to get him to make some settlement of the matter. Ie
said that as far as he was concerned, he was willing to settle it, but Mor.
Lewis had given lim legal notice not to do so. e said he gave Mr.

Lewis this draft to raise money upon for him. By this draft I mean

the paper I showed him, which is the draft in evidence. Ie said the
first he knew the paper had been used, was the receipt of notice that he
got from me, that the draft had been discounted. Defendant took the
paper and opened it ; I supposed he read it ; he looked at it. Asked de-
fendant what ground Lewis took for not paying the- dratt; defendant
replied that he did not know. Defendant made no other objection to the

payment of the paper.”

Cross- Examined.—*1 erased the printed words ¢ promise to,’ and also
the word ‘at,” on the face of that bill. This paper, when brought to the
Bank, was in the form of a blank note, filled only as to the amount in
figures. Lewis had some conversation with the President before he
handed the paper to me. At this time the Bank held a note, or bill of
exchange, made by Lewis and endorsed- by Mr. Ward, defendant, for
three thousand dollars, upon which payment had been made that morn-
ing with money received from Ward, of two thousand dollars. Z%e
thousand dollars due on that piece of paper, the interest, and costs of pro-
test, formed a part of the consideration of the bill in suit ; and the balance
oi’ the two thousand dollars for which the bill was discounted was paid
or sent to Mr. Lewis in money ; I think a portion of it was paid to kim at
that time, and a part sent to him by express.

“T became Cashier of the Bank the 1st of January, 1858; George C.
Day was Cashier prior to that time. The three thousand dollar note,




(10)

so taken up by Lewis at this time, had matured before I became Cashier ;

I don’t know its date—only know it was for three thousand dollars.

Don’t know what kind of money was paid Lewis upon discounting the

bill in suit, nor what rate of discount was reserved. We were discount-
ing at that time at the rate of six per cent., the legal rate of interest in
Indiana. We wniformly charged or discounted at that rate. Ezchange
on New York, at Terre Haute, was at that time trom five to eight per
cent. premium. In April, 1858, exchange had declined from one and a
half to two per cent. The object of plaintiff in taking bills on New York
was to provide themselves with exchange. A note or bill payable in
New York, at that time, was more valuable than one payable at our
Bank, by the amount of the premium. The letter now produced, and
marked ¢ Exhibit B, is in the handwriting of George C. Day, who, at
the time of its date was Cashier of the Southern Bank ot Indiana.

« Never saw the Bank have any paper made by Lewis that was not
endorsed by Mr. Ward.

“The conversation with Mr. Ward (as referred to in my direct exam-

ination) on 16th August, 1858, was at defendant’s oftice in Detroit; no
one was present but Ward and myself; I introduced myself to Mr.
Ward, told him what I had come to see him about, and showed him the
bill or draft in controversy. Don’t know that I used the words ¢bill’
or “draft’ when I presented it to him. I suppose Mr. Ward read it, but
don’t know ; he opened and looked at it; was talking with me at the
time he held it in his hand. Don’t know that the word ¢ bill* or ¢draft’
was mentioned in that conversation by either of us. Mr. Ward said he
would like to see the matter settled. He spoke of the nofe or dratt in
controversy, and also of a note to another Bank ; said he would be wil-
ling to settle them, but Mr. Lewis had given him legal notice not to do
so. In a further conversation he said ke did not want to see the Bank
lose the money, nor did he want to lose it himself ; but if' he setiled it, he
should hawe to lose <t; and he had no doubt Lewis justly owed the Bank
the money.

¢ Mr.Ward said further that he had paid the two thousand dollars which
he had out of the proceeds of the prior note, and should have ielt bound
to pay the balance if' Lewis had not arranged it.

¢« Mr.Ward said in that conversation, that he had securities from Lewis,
and if the Bank got- judgment against him he would turn out those se-

curities and pay it off.
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““THe did not say at what time, nor for what purpose, Lewis had given
him these securities. Ward was not present at the time I filled up the

bill sued on.”

The defendant’s counsel then read in evidence to the jury the letter
of G. C. Day, former Cashier of said Bank, respecting the discount of

the prior note referred to, which is as follows :

« J. H. WiLLians, Pres. G. C. Day, Caslier.

“ SouTHERN BANK OF INDIANA, |
< Terre Haute, September 5, 1857. |

“@&. F. Lewis, Esq., Cleveland, O.:

“Dear Sir : We this day discount your bill, 3 m.. ... $3000.00
“and deducting discount..........ooiiiiiiiiinn 70.50
‘“Jeave to your credit . I S b e $2929.50
T hand you with this, against above, Land Warrants

amounting, as per agreement................oon.nn 600.00
“and QUL CUITEINCY . .vvvvnvnnenaenneonnesescecsosenns 329.50
(S o it 500 B0 OB 0S B05 65 0R SO S B8 0 JE S K9 UDB IO $929.50
« Tor the balance, $2000, we will forward you in our notes

for good circulation, on the 15th inst........ $1000

€8 no5th anst. d. e 1000—82000 00
¢« Resply, GEO. C. DAY, Cashr.”

The defendant then read in evidence another deposition of said Francrs
S. Wrrians, taken on the 11th day of October, 1858, before Judge

Huntington, in substance as follows :

"« The blank note number A is substantially a copy of the note sued
on, as originally presented at the Bank for discount. Lewis handed it
to me and requested me to make it into the form of a bill of exchange
and address it to the Cashier of the Metropolitan Bank, New York. I
therefore erased the words ¢ promise to,” filled it for the amount, and
-addressed it as requested. On the 16th of August last, I showed Mr.
Ward the bill now sued on ; it was then due. Ie then told me that
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$2000 of the first note was for his benefit ; that he received that amount,
and had paid it, leaving Lewis to pay the balance—if Lewis had not ar-
ranged it. He further stated that we had informed him that we had
discounted $2000 of the bill sued on, which was the first knowledge he
had that Lewis had used the paper ; that when ke endorsed the paper sued
on, it was with the understanding that Lewis was to raise some money on
it for him.”

The defendant then gave in evidence the note of G. I. Lewis referred
to and identified by witness Williams, as follows :

€ 83000. CreveLanp, O., September 5th, 1857.

“Three months after date I promise to pay to the order of E. B.
“Ward, Esq., three thousand dollars, at the office of Winslow,
“ Lanier & Co., 52 Wall street, New York, value received.

“G. I'. LEWIS.”

Endorsed “ E. B. Ward.” Also as follows: “Paid on within, by
“E. B. Ward, two thousand dollars, $2000, and by G. T. Lewis one
‘“thousand dollars, $§1000, Jan’y 28, 1858.”

The defendant then read to the jury, as evidence, from pages 12 and
13 of the Revised Statutes of the State of New York, the first and fifth
sections of the act of May 15th, 1837, entitled “An act to prevent
Usury,” as follows : ¥

.

“Secrion 1. The rate of interest upon any loan or forbearance of any
money, goods, or things in"action shall continue to be seven dollars upon
one hundred dollars for one year, and after that rate for a greater or less
sum, or for a longer or shorter time.”

“§ 5. All bonds, bills, notes, assurances, conveyances, all other con-
tracts or securities whatsoever ( except bottomry and respondentia bonds
and contracts) and all deposits of goods or other things whatsoever,
whereupon or whereby there shall be reserved, or taken, or secured, or
agreed to be reserved or taken, any greater sum or greater value for the
loan or forbearance of any money, goods or other things in action than
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is above prescribed, shall be void. But this act shall not affect such pa-
per as has been made and transferred previous to the time it shall take
effect.”

The detendant rested his case, and the foregoing is all the evidence
given on said trial.

At the request of the plaintift’s counsel, the Court gave to the jury,
among others, the following instructions :

&. If, in making the note and bill which have been given in evidence,
they were made payable in New York, for the purpose of allowing a
rate of interest exceeding what was legal in Indiana, the parties under-
standing that the money was not to be paid in New York, but in Indi-
ana, the usury law of New York, which has been given in evidence, has
no application to the case, and will be disregarded by the jury.

12. If the defendant delivered the paper in question to Lewis, the
drawer, blank, with his endorsement upon it, for the purpose of enabling
him to raise money to pay the paper,and if the words * promise to”
were erased and the paper discounted in the form of a bill of exchange,
and if the defendant was immediately notified thereof, it was his duty,
if he intended to disaffirm the transaction and deny his liability, to give
notice to the holder of such disaffirmance, and it he failed to do so, the
jury may infer therefrom his acquiescence in and ratification of the act.
This is the law, if his attention was particularly called to the alteration
in such a way that the jury are satisfied, from the evidence, that he must

have known of the alteration at the time.

To the giving of which said several instructions, the defendant’s coun-

sel then and there excepted.

The defendant’s counsel requested the Court to instruct the jury as

follows :

1. That if the jury believe, from the evidence, that the bill of ex-
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change, upon which a recovery is sought in this action, was made to be
discounted by the Southern Bank of Indiana, and that in making such
discount, said Bank contracted for or knowingly and intentionally re:

served or received to itself, directly or indirectly, a greater rate of in-
terest than seven per cent. per annum in advance (being the rate of in-
terest anthorized by the laws of the State of New York where such bill
was made payable) said bill is void, and their verdict must be tor defend-
ant.

2. If the jury believe, from the evidence, that the note of September
5th, 1857, given in evidence by defendant, was discounted for the maker
by the Southern Bank of Indiana, and that said Bank, in making such
discount, contracted for and knowingly and intentionally received or
reserved to itself, directly or indirectly, a greater rate of interest than
seven per cent. per annum taken in advance (being the rate of interest
authorized by the laws of the State of New York, where said note was
made payable), said note was void ; and if the jury believe, from the evi-
dence, that the bill of exchange, upon which a recovery is sought in this
action, was given in whole or in part consideration of said note, or in re-
newal or extension thereof in whole or in part, then said bill is void, and
they must find their verdict for the defendant.

3. That by the laws of Indiana, the legal rate of interest for the loan
of money is six per cent. per annum, and by the laws of New York, the
legal rate of interest is seven per cent. perannum. If the jury believe,
from the evidence, that the note given in evidence, bearing date the 5th
day of September, A. D. 1857, was made and endorsed for the purpose
of having the same discounted at a rate of interest exceeding seven per
cent. (the legal rate in New York) and the same was made payable in
the State of New York and with reference to the laws of New York,
and that the Southern Bank of Indiana, by its officers and agents, cor-
ruptly and usuriously discounted the said note at a rate of interest ex-
ceeding seven per cent. per annum, then the said note was governed by
the laws of New York, and by the statute of that State given in evidence
was void from the time it was so discounted; and it the jury turther
believe, from the evidence, that the said note so discounted was the con-
sideration in whole or in part of the bill sued on in this cause, then such
consideration is illegal, and said bill sued upon in this cause is, for that
reason, wholly void, and the jury will find for the defendant.
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3. That although the jury may believe, from the evidence, that after
the time for the maturity of the bill sued on, the said defendant Ward
had a conversation with the Cashier of the said Southern Bank of Indi-
ana, and in that conversation, the said Ward told the said Cashier that
he would admit service of process to commence a suit against him on
said bill, and that he would not make any defence to such suit, except
what he made through Lewis ; but at the same time stated to said Cashier,
that he had been notified by Lewis not to settle it, and that Lewis was
going to defend the action on the bill, such statements should be con-
sidered together by the jury, and are not suflicient in law to amount to
a ratification of the alteration of said paper into a bill of exchange.

6. That the taking of security by Ward from Lewis, to indemnify
him against liability upon the bill of exchange, upon which a recovery is
sought in this action, would not render him liable upon the same or au-
thorize a recovery against him for it, if he were not liable thereon before
taking such security.

8. That it the jury believe, from the evidence, that the bill of ex-
change, upon which a recovery is sought in this action, was discounted
by the Southern Bank of Indiana and was made payable in the City of
New York at the instance of said Bank for the purpose and with the
intention of enabling it to receive the difference in exchange between
Terre Haute and New York, by way of payment for the loan or use of
the money loaned upon said bill, over and above the legal rate of interest
which it was authorized to receive by the laws of Indiana, under which
it existed, then said bill is void, and their verdict must be for defendant.

But the said Court refused to give any or either of the said instruc-
tions so asked on behalf of defendant, and defendant’s counsel then and

there excepted. g

The jury found a verdict for the plaintiff, and assessed his damages at
$2237.67.

‘Whereupon the defendant made a motion to set aside the said verdict

and for a new trial, and for cause showed :
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1. That said verdict is contrary to the evidence in the case.
2. Said verdict is contrary to the instructions of the Court.

&. Said verdict is contrary to the law and the evidence in the case.

Which motion the Court overruled, and the defendant’s counsel then

and there excepted.

Judgment was rendered on the verdict, and the defendant appealed to

this Court, and assigns for error the following, viz :

I.

The Court erred in admitting improper evidence and excluding proper

evidence.

IrI.

The Court erred in giving the instructions aforesaid on behalf of the

plaintiff.

ITI.

The Court erred in refusing the instructions aforesaid asked on behalf

of appellant.

IV.

The Court erred in overruling the motion made by appellant to set
aside the verdict and for a new trial.

SCATES, McALLISTER & JEWETT,
Attorneys for Appellant.
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