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L Error to Cook.

DAVID FISHER and

EDWARD WILLISTON 1
MELINDA FISHER. |

CHANCERY.

ERRORS ASSIGNED.

1st. The decree should have been for the complainant, according
to prayer of bill. ;

9d. The Court erred in dismissing complainant’s bill, because the
allegations of the bill were not sustained by the evidence.

3d. The burthen of proof was on the defendants, and not on the
complainants, and the Court should have required proof by defendants
of the special matter of defence set up by the defendants.

4th. The Court should have decreed the payment by defendants
to complainants, of the consideration expressed in the deeds, with a
lien on the lands for the payment thereof.

BARKER & TULEY, »
Attorneys for Plaintiff in Error.



POINTS OF PLAINTIFF IN ERROR.

1st. TInasmuch as the answer under oath is waived, the answers of
defendant are “a mere pleading.”
4 Scammon, p. 183,
4 Gilman, 420.

It is clear that the answers do not pretend that the consideration
money expressed in the face of the deeds was ever paid, bat set up a
special consideration and a special defence 47 no wise responsive to bill.

When a defense not responsive to allegations of the bill is set up
by answers, the burden of proof is upon the defendant of the facts by
which he secks to avoid complainant’s rights and equities. Z%e answer
is in issue.

5 Alibama, p. 874, is a case in point.
19 Zllinoss, p. 344,
Hart vs. TenIiyck, 2 John. Cuy., . 62.

Defendant can not avail himself of any matter of defence not set
up in his answer, even though it appear in evidence.

2 Daniels’ Chy., 2d Edition, p. 815.

In the absence of all proof that the consideration money expressed
in the deeds has ever been paid, or that any consideration has been paid
for the lands, a court of equity will hold that the sum expressed in the
deeds was the consideration agreed upon, and that defendants are liable
in equity for that sum.

See case of Cone vs. Newkirk, 24 I1l. 508.
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EDWARD WILLISTON,
V8.
Error to Cook.
DAVID FISHER and
MELINDA FISHER

Chancery.

ABSTRACT OF RECORD IN ABOVE CAUSE.

BILL.

Ree. p. 1. That on or about the 29th October, A.D. 1859, complainant
was seized, in fee simple, of the following described tract of land, com-
mencing at the South East corner of lot number three (3) in the asses-
sor’s subdivision of the South West quarter of section thirty (30), in
township forty-one (1), range fourtecn East, of the third P. M., in the
Town of Evauston, and running thence in a northerly direction, follow-
ing the centre ot the county road cight rods, thence due West forty (40)
rods, thence South eight (8) rods, thence due East forty (40) rods to the
centre of said county road and to the place of beginning, containing two
(2) acres of land, be the same more or less. Also the South East quarter
of the North West quarter of section twenty-five (25), in fractional
township forty-one (41), of range thirteen (13), in the district of lands
that were snbject to sale in Chicago, Illinois, and being the same as de-

_seribed in the certificate ot the General Land Oflice, numbered (28,342),
and wntmnmrr thirty-eight (38) acres and nmct_) -Immlledths of an acre,
more or less both \\hldn tmcts of Lmd are situated in s'ud County of

(,001\

2 That complainant for 3 years preceding said month of October,
and for several weeks thereudter, occupied oratcr’s own house, about 10
miles from city of Chicago, on a piece of land adjoining the said two
acres |n|nt|) with the defendants—no other' persans residing witli them.

3 - That on said 29th ot Oct. said Melinda vepreseuted to arator, that
a friend of hers in the city of Chicago would let her have money suflicient
to buy said two acres of land, and thercupon an agrcement was made
between said Melinda and orator, as to purchase of said land—that ora-
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tor should sell said 2 acres to said Melinda for $500, in cash, to Dbe paid
upon delivery of deed.

That said Melinda then and there stated and represented to orator,
that she desired the deed in her own name, because she was afraid her
said husband would spend or waste the property, if in her husband’s
name—as he,lhad a place once, and had transferred the same to his
mother, and could never get it back again; and that she also desired
that her husband should not know who let her have the money; that she
(said Melinda) had $300 in gold in the house, of which her husband did
not know, and with which she intended to build a house on said 2 acres;
that she would go into Chicago, in a day or two, and get the money, and
requested orator to get the deed ready for delivery.

4 That on same day, at said request, orator went to Evanston,
about two miles off, and employed Geo. M. Huntoon to draw a deed for
said two acres, and orator then and there signed and acknowiedged the
deed of the same before said Huntoon, who was a justice of the peace.

That orator took said deed (copy exhibit A—made a part of
bill) hiome with him, and laid the same, enclosedin an envelope, upon a
table in orator’s private bed room.

r

] That orator had the utmost confidence in said Melinda, who
o/~ professed great friendship for your orator, and that she was the house-
keeper at said house.

{ That, on the same day, orator, having been out of the house
attending to some work, upon his return discovered that said deed had
been taken from said table, and, upon orator asking said Melinda if she
had taken it, she replied that she had ; that she desired to take it to a
Jawyer in Chicago to see if it was all right, and that she would ‘go info
Chicago, in a day or two, and, if the deed was right, she would get the
money and pay it over to your orator, and the decd would then be hers.

] That, thereafter, your orator kept importuning said DMelinda
to go to Chicago to get said money, and that said Melinda, upon various
pretences, kept neglecting so to do.

b That, in about three weeks thereafter, orator procured a con-
veyance for said Melinda to enable her to come to Chicago o ge? said
$500, and said Melinda came to Chicago, and, upon her return, told
orator that she had been unable to find the gentleman who was to let her
have the money, but she would get the money next time.

n ~ That orator has since ascertained, that on said trip she filed
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said deed for record in Recorder’s Office of Cook County, and orator
did not consent to said filing, neither did he know of the fact until the
27th February, 1860.

Orator several times urged said Melinda to go into Chicago
and get said $500, and that on the 11th day of January, 1860, she came,
in company with orator, for the alleged purpose of obtaining the same,
and, upon arriving in Chicago, left orator and went off for that alleged
purpose ; that orator was joined, upon his return from said city, by said
Melinda and her said husband, and that, on her way home, orator did
not demand said money, as the said husband was present, and said Me-
linda had desired that he said David should know nothing of the tran-
saction.

That, upon arriving home, orator demanded the money of
said Melinda, who thereupon stated to orator that she had obtained a
check on Tinkham’s bank in Chicago for §2,500.00, and asked your ora-
tor if it was a good bank, your orator replied yes; and said Melinda there-
upon said to orator, «that, if your orator would sell the 40 acres of land
lherein before mentioned (whxch was-all the remaining land owned by
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orater);-her-friend-would give two'thousand dollars for it, and that her
tuendmantmLthe.dmchde-to ler, said Melinda.~— -

Orator agreed thercupon to sell the said 40" acres for said sum of
$2,000.00, in cash; whereupon orator was requested by said Melinda to
get the deed of the same ready for delivery, and stated to orator that,
upon the first opportunity, your said orator, and said Melinda would draw
the money on said check, and pay it over to orator.

On 13th January, 1860, orator proceeded to said town of
Evanston, and had a deed for said 40 acres drawn by said Huntoon, and
signed and acknowledged it (a copy attached to bill, marked, exhibited
B), and returned home with it, and placed it in a box in orator’s said bed
room, among other deeds and private papers of orator.

On the evening of same day, said Melinda, without the Lknowl-
cdge or consent of orator, took the said deed, and, upon your orator dis-
covering the fact, and demanding it from Iler she said: “You don’t

/ «/ suppose I want to keep the deed—you don’t think I wan’t to cheat you

out of your money !”

That, on said 27th day of February, orator for the first time

/ 7 Dbecame aware that said deed had been placed on record by said Melinda,

w

or said David.

That, within a few days thereafter, said David commenced
building upon said two acres, and thereupon your orator became alarmed



and suspicious of an intended fraud, and demanded said deeds, or the
money, and said defendants refused to deliver said deeds, holding out
promises for several days to go to Chicago, and draw the money on said
check and deliver it over to orator.

" Defendants have often since refused to deliver said deed.

Charges, that said deeds were wholly without consideration,

/7 and were Jraudulently, and against the will of orator, obtained Ly said

defendants and put upon the record of said Cook County, and should, in
justice and equity, be declared fraudulent and void.

o Prays, that defendants may answer said bill—oaths eapressly
/2 wasved.

a Prays, that said decds may, by decree of this Court, be de-

Y, { clared fraudulent and void, as to the right and title of orator in and to
said tracts of land; and that said defendants may be decreed to convey,

/4 Dby suitable and proper deeds or instruments of conveyance, the said
above described tracts of land to your orator, his heirs and assigns, and,
in default thereof, a commissioner may be appointed under the statute
to convey the same.

Y, Prays for an injunction against the defendants’ selling, assigning,
transferring, or conveying, said real estate ; and

Prays for such other or further relief in premiscs, as the nature of
/8 casc shall require, and as shall be agreeable to equity and good conscience.

Exhibit A—Is deed dated 29th Oct., 1859, from Edward Williston

/ 4 to MelindaFisher—consideration $500—conveys said two acres, with usual

covenants of warranty, witnessed by Geo. M. Huntoon, and acknowl-
edged before said untoon the said 29th October.

ZLiwlibit B—Copy of deed from Edward Williston to said Melinda
A Fisher for said 40 acres—consideration $2,000—usunal covenants of war-
ranty, date of deed and acknowledgment 13th January, 1860; witnessed
and acknowledged before said Geo. M. Huntoon.
Bill filed 29th T'ebrnary, A. D. 1860.
Z Z Wit of injunction issued 29th February, 1860.

Injunction dissolved for insufficiency of jurat on the 9th April,

1860.
7 / -/%(’ A e e D

On 23d April, 1860, defendants filed a joint and several answer.
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® 37/ Admits occupancy of house with defendant, but says, that,

during parts of time, others lived with them.

Melinda, further answering, expressly denies that she repre-

Z 7 scnted to orator that a friend of hers in Chicago would let her have

Vs

money to buy eaid two acres of land, and that she made any agreement
as to said 2 acres with orator, as set forth in bill, but avers the fact of said
purchase of said 2 acres were as hereinafter stated, and for the price
heveinafter set forth.

Denies—That she expressly and explicitly denies that she stated,
‘ that she desired the deed in her own name, because her said husband
would spend or waste it, if in his name, and that she stated that said
David had ouce a place of his own, and transferred it to his mother, and
could not get it back again, or anything to that effect, as is alleged in the
bill, and that she said she did not wish her husband to know who let
her have the money, or that she had money, and that she stated she had
$300 in the house, or anything to that effect.

" Dendes-—That on said 29th October, or at any time, she stated
to orator that she would go into Chicago in a day or two, to get the
money to pay for the land, and requested orator to get the deed ready
on her return, as is in Dbill represented, or any words to that effect, but
avers that the facts are as hereinafter set forth.

She admits—That complainant~ told her that he would get
her @ deed for said land upon the agreement heveinafter mentioned; and
avers, that orator did make out, or cause to be made out, a certain deed
for the premises therein described, and the same mentioned in said bill,
and delivered the same to her as hereinafter set forth.

Denies—That orator (to her knowledge) did Dbring said deed
in an envelope, and lay the same upon a table in orator’s bedroom, as
alleged by orator.

TFurther answering, says: Knows nothing about said com-
plainant, being absentfrom the house engagedin farm work, as alleged in
bill ; and

Denies—That orator came into the house and asked her for
the deed, and that she replied that she had it and wished to bring the
same to a lawyer in Chicago to sce if it was right, and if so would get
the money and pay for it, and that then the deed would be hers, or that
she said anything to that effect.

=
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Knows nothing of confidence reposed by orator in her, and

Denies—That orator importuned her to go to lexcavo and
get the money for him on account of said land, or other account, and
that she kept making any excuses or pretences for not doing so, as alleged
by orator.

Admits—That at a subsequent time, or after said deed was given
Ler, she came to Chicago, and believes that orator came with her, but

Denies-—That she came to get said $300, or under any such
pretence, or that when she returned she told orator she did not see the
gentleman of whom she expected the money, or that she said she would
get the same next time she came to Clnuuro, or said anything to that

effect.

David further answering says: Knows nothing of things
herein answered by Melinda, except from complainant and Melinda, and
from their statements he is led to believe that charges in bill are false,
except as to those admitted by said Melinda, and Dbelieves her answer

to be true.

Deffendants forther answering say: That on 15th November,
1859, orator came to Chicago with defendants; orator went with David
to recorder’s office, and left said deed for two acres, himself, to be re-
corded, and

Denies—That orator did not know that the same was on record until
the said 27th February, and that orator demanded on that day the deliv-
ery of said deeds, as alleged in bill.

Admits—That Melinda came to Chicago about 10th January,
1860, and that said David, who was then on his way home, there joined
her, but

Denies—That said Melinda came to Chicago to obtain money as
alleged, and also that they desired the trade between Melinda and orator
should be kept secret from said complainant ; told the defendant David,
that he had conveyed to said Melinda said property, and that complain-
ant and defendants talked of building a house thereon as will hereinat-

ter appear.

= .77 Said Melinda Denies—That Orator upon returning home demand-

cd said or any money of defendant, and that she told complainant that she
had a check for $2500 on Tinkham’s Bank or for any sun
asked complainant if the bank was good, or that complainant said that
said bank was good, and that any conversation of the kind occurred be-




tween them, and that she stated that her friend wanted complainant to
sell the 40 acres, and that said friend would give §2,000 or anything to
that effect, but avers that the fucts are as will hereafter appear.

.’9 f ‘ Ans“'(.:rmg she denies—That she agreed to pay complainant $2,000

<2 7 in cash for said 40 acres as charged in said Dill, or that she agreed to
draw the money on the check as charged, and that anything was ecver
said by her and complainant about such or any other check.

38 Defendants admit—That complainant made out a deed for said Melin-
da for said 40 acres, butsay they do not know of his placing it among his
private papers, as alleged, but aver that when they first knew of its
being ready for delivering, the said complainant came into room and pass-
ed it to Melinda, stating to her at the time that “there was her other
deed ;” and said Melinda

39 Denies—That she surreptitiously obtained said deed for said 40 acres
as charged, or that she conversed with complainant, as is therein char-
ged, about cheating him out of his money.

bd Detendants deny—That they caused said deed of 40 acres to be placed
on record without complainant’s knowledge, and that complainant did
not know of its record until the said 27th of February, but aver the fact
to be, that on the 17th of January, 1860, complainant and defendants
came to Chicago together and complainant himself handed said deed to

7 recorder and asked the recorder to record the same and paid Lim there-
for.

Admit—That David commenced making preparations to build, as
4 9 charged, but deny that complainant then demanded said deeds or either
of them, but aver that he, David, erccted a small house on said 2 acres.

a Deny—that anything was said to them or cither of them about draw-
ing a check and paying money to said complainant, as charged by orator,
or in any other way.

- Deny—That said deeds were ever demanded before commencement of
suit, and that they refused to deliver them, and

= Deny—expressly that they were obtained by said defendants frand-
ulently, or without consideration and against the will of complainant, or
put upon the records of Cook county without his consent, but eapressly
aver that the said deeds were delivered and recorded as above averred.

Further answering, say—That said 2 acres, were worth $100 per
47 acre, and that two kundred dollars was the consideration agreedio be paid
by defendants to complainant, and that the same was so paid by the defen-



dants to complainant, and paid in the following manner: The said de-
Jendants had been living in the house of complainant, working jfor him,
boarding kim and working land with him, and that on the 15th October,
Y 1860, complainant settled and accounted with said David for said board,
’ work and matlers between them, and upon said accounting the said com-
plainant was found to be indebted to said David in the sum of $193 25,
and that said account, by agreement of complainant and David, was to be
allowed as so much payment on said two acres, lea ving to be paid on said
purchase 56775 which said David paid to complainant, siz dollars in
bank bills and scventy five cents in silver, and thereupon complainant
agreed to deed the said two acres to Melinda; and on 29th of October fol-
lowing, said complainant delivered said deed made to Melinda, by con-
sent of all parties ; that they then first knew that consideration exceeded
said $200, and complainant, swhenasked why he put it $500, laughingly

said it would make the defendants seem rich.

Defendants further answering say— That the said, forty acres of land
in said complainant's bill of complaint mentioned is worth from fifteen
lo twenty five dollars per acre, but that the fucts with reference to the pur-
chase qf the same arve as follows : that during the time that said defend-
ants had resided in the house of said complainant, said Defendant David
Lisher had often been absent, sometimes being gone for three or four days,
(ke being @ carpenter andjoiner and working athis trade,) at other times
asmany weeks, and that in the spring of 1859 he started for Pike’s Peak,
and was absent about two months, and that ke was again absent the Jirst
of the winter thereafter about four weeks, supposing lis wife Melinda was
at home safely and true to her marriage vow, and not thinking that any-
thing could be wrong on the part of the complainant, but that wpon his
return from Dupage county, where he had been working at his trade Jor
one Thatcher, he thought he saw evidences of the infidelity of her, the said
Melinday that the said defendant David Fisher accused both parties of
the same, and both compluinant anddefendant Melinda persistently de-
néed the same, but that afterwards, said defendant David saw other cir-
cumstances corroborating his first impressions; that he again accused the
said complainant of seducing the said Melinda, and the said complainant
thereupon acknowledged the same to be true, and states that he had sedue-
ed her the said Melinda, but that he would make the best amends he could
Jor so doing andthat if the said defendant would setlle the same, he would
pay kim well therefory and the said defendants aver that the said matter
was settled, and the said complainant agreed with the said defendants that
Jor the wrong and injury which he had done them, he would give said de-
Jendants a deed of said forty acres of land,; and the said David refused to
receive the deed in his own name, but agreed that it he would deed the
said premises aforesaid to the said Melinda, and in future behave him-
sclf properly, and commit no further act or acts of indecency with said
defendant Melinda, that then the same should be settled, and thereupon
n full settlement of said act of seduction of said defendant Melinda by
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said complainant, said complainant caused to be made out, executed and
delivered to said defendants said deed of said forty acres of land afore-
saed.

»  Answer filed 23d of April 1860. Referred to Master per stipula-
tion.

DEPOSITIONS.
Complainant’s.

A. G. Wilder—Know complainant 15 or 20 years; fifteen in Cook
county; defendant about three years; knows location of land; had conver-
sation with David Fisher as to the lands mentioned, about the last of
February, in front of Williston’s house, in reference to two acres. Darv-
id said it was paid for, was free and unincumbered, or words to that ef-
fect ; as to 40 acres David said he did not pretend to know how it was
paid for or anything about that—zhat ke had never seen the deed wuntil
the Monday before, and he then took it and got it recorded; I then said
to him, that ifit was as Williston represented it to me, I would not give
him ten cents for a title of that sort; he David said that it did not make
any difference; thathe David once owned a farm and got into a scrape
and had deeded it away and could never get it back again; he did not
say whathe paid, but did say that as long as the deed expressed the con-
sideration <t made no difference; 1 said to Fisher that if Williston had
received money he would have paid it to me, that Williston had asked
me if I could use any.

My recollection is, but I am not positive,that Z told him that Melinda
had the check. I told Fisher that it was plain enough to me that Williston
had not received any money or he would have paid it over to me; it was
then he replied about its making: no difference about the consideration,
and having got into a scrape as above. '

Fisher did not tell me what kind of scrape he got into, amn not
positive, but think he said he deeded his farm to his mother.

It was agreed that exhibits A. and B. should be used as originals.

Grorce M. HuntooN testifies: ) :

That deeds were drawn by witness and acknowledged and exccu-
ted by complainant in his presence, and that no one else was present;
and that complainant took them off. In April 1859, as David was about
to start to Pike’s Peak, I made a bill of sale of David to Williston for
some borrowed money. Proves that Fisher had no property.
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J/}ﬁir! November, 1859, that he had bought the 2 acres of Williston, and was

6 0

WiLLiax T. Woobsox.

Testifies to conversation with David —says: David told me,

going to build on it ; sometime after that—in February, I think—David
told me he expected to have a law suit with Williston ; T asked him why
he was going to have trouble ; he said that Williston wanted to get the
land back again, under the pretence thatithad not been paid for j T asked
him it he meant the part he had built on; he said yes, that and forty acres
more on the prairie; I asked him how he was to pay for it, or when; I
also asked him how much he was to pay for the part where they were
building 5 7 think ke told me five hundred dollars an acre for the two
acres ; I answered him that I thought it was a pretty good price, but he
would be sure enough to pay for it, if he had time ; he made no answer
to that ; I then said: then you have paid for the land, and Williston is
trying to get it back ; he said, it’s all settled and fixed, and that lie had
a deed ; I then said: then you have paid for the land all straight, and
got your deed ? David said, it says paid full, and it’s on record; he said
every dollar had been paid for—that he went down to the city, a day or
two before, particularly to sec about that, and that one of the best law-
yers in the city told him it was all right ; 1 then made the remark, that
I was not aware that he had made such a large trade ; e then remarked
that it was not his trade ; thatit was a trade his wife had made; and
when I said: that <t was money or means your wife had? he answered
yes; Ithen said to him: I don’t see what chance Williston has to have
any trouble with you, or how he is going to bring any law suit; he then
said that Williston had not told him, but he was telling others what he
was going to do, and that he expected every day when he would be
brought up before the Court about it ; the next remark I made was that
I would be very sorry if you do have any trouble—that I did not know
that Williston was that kind of a man, but that I knew very little about
him ; his answer was that he had trouble with everybody there.

T had a conversation with A/rs. Fisher; I went down to Mr. Fisher’s
house to sece himj hie was not at home. DMrs. Fisher mentioned the
subject herself; she said that she expected Williston was going to make
them trouble about that land ; that ke had been at her to buy some land
of lim for over @ year and a halfy that he had said a great deal about
it, and that finally she thought it might be best Zo duy a little piece of
Lim; that she Lad been running around a great deal, and had never
had a home. That Williston Znew she had money, and he scemed deter-
mined to have it; he knew just how much she had; that-he knew all
about it, new ker folks, and had been east with hery and now that she
had bought the laud, and le had got all the money that she had, he now
wanted to get it back because she would not pay him more; she said she
supposed he was honest when he made the trade, and would act honora-
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WiLtiax T. Woobsox.

Testifies to conversation with David —says: David told me,
in November, 1859, that he had bought the 2 acres of Williston, and was
gbing to build on it; sometime after that—in February, I think—David
told me he expected to have a law suit with Williston ; T asked him why
he was going to have trouble; he said that Williston wanted to get the
land back again, under the pretence thatit had not been paid for ; T asked
him if he meant the part he had built on; he said yes, that and forty acres
more on the prairie; I asked him how he was to pay for it, or when; I
also asked him how much he was to pay for the part where they were
building ; 1 think he told me five hundred dollars an acre for the two
acres ; I answered him that I thought <t was a pretty good price, but he
would be sure enough to pay for it, if he had time ; he made no answer
to that ; 1 then said: then you have paid for the land, and Williston is
trying to get it back ; he said, it’s all settled and fixed, and that lie had
a deed ; T then said: then you have paid for the land all straight, and
got your deed ? David said, it says paid full, and it’s on record ; he said
every dollar had been paid for—that he went down to the city, a day or
two before, particularly to sece about that, and that one of the best law-
yers in the city told him it was all right ; I then made the remark, that
I was not aware that he had made such a large trade ; Le then remarked
that it was not his trade ; thatit was a trade his wife had made; and
when I said: that <t was money or means your wife had? he answered
yes,; Ithen said to him: I don’t see what chance Williston has to have
any trouble with you, or how he is going to bring any law suit; he then
said that Williston had not told him, but he was telling others what he
was going to do, and that he expected every day when he would be
brought up before the Court about it ; the next remark I made was that
I would be very sorry if you do have any trouble—that I did not know
that Williston was that kind of a man, but that I knew very little about
him ; his answer was that he had trouble with everybody there.

T had a conversation with A/rs. Fisker; Iwent down to Mr. Fisher’s
house toc sece him; lic was not at home. Mus. Fisher mentioned the
subject herself; she said that she expeeted Williston was going to malke
them trouble about that land ; that ke had been at her to buy some land
of him for over @ year and @ halfy that he had said a great deal about
it, and that finally she thought it might be best Zo buy a little piece of
him; that she had been running around a great deal, and had never
had a home. That Williston Znew she had money, and he scemed deter-
mined to have it; he knew just how much she had; that-he knew all
about it, new her folls, and had been east with hery and now that ske
had bought the laud, and he had got all the moncy that she had, he now
wanted to get it back because she would not pay him more; she said she
supposed he was honest when he made the trade, and would act honora-



bly; that she was not well acquainted with the doing of such business,
and she did not suppose he would act that way; that she had trusted
everything to him about this transaction, and now he was trying either
to get more money or have the deeds back, but that he should not have
them ; that if he was a mind to go to law to get them, he might, but that
she should never give them up willingly. She then said: I don’t know
that the deeds are good that he has given me. She then went into the
other room and brought out two deeds, and showed them to mne; Ilooked
at them, and said, these scem all right, and handed themn back to her;
this was a few dwys after the conversation with Mr. Fisher; I think it
was in the early part of February. Praves that Fisher said, after he got
& 2 back from Pike’s Peak, he was clean down and had lost all he had.

DereNpANT’'s DEPOSITION.
Y
&< Davip Hoven :

a8 ITad a conversation with Fisher some time in February about the

" 40 acres, at my own house. No one was present but my family.

b < Mr. Williston was speaking of purchasing the north half of my
forty, and proposed to sell the north half and give half of the road
across the remaining part west to his line, his cast line, provided he
would give the other half if hie purchased. Well, he spoke and said it
would suit him very well, so far as the road was concerned, but it would
not suit Mr. Fisher so well. Why, says I, what interest has Mr. Tisher
down there? Why, says he, I suppose it is generally known (or words
to_that effect) that he had thé north forty of my eighty, or rather Mrs.
Fisher. “I proposed to sell the north half of the forty for $30 per
acre, and Williston said he had the money, or that he knew where he
could get it. Wiliston never spoke to me again about it.

& 5 Mrurissa L. SHAKESPEARE.

o Had a conversation, in February last, with Williston; I went to

¢ Williston’s house to rent his farm ; I asked him it it was all the land he
had ; he said, I have just given to this lady (pointing to Mrs. Fisher) a
deed of the two acres, upon which they are going to build a house.
When I spoke of the prairie land, he said he had but forty acres; he
had just made Mrs. Fisher a deed of forty some time before ; he said he
could not rent me the remaining forty because some man (I don’t recol-
lect his name) had spoken to him about renting it, and in case he wanted

6 7it, I could not have it; then in rehearsing it over again in the course of
conversation, he said he had sold this two acres to her, and he likewise
changed the mode of speaking ot the prairie land ; he said that he had
just given her a deed of the prairie land. Teard Williston say Fisher
was at work at his house, that Fisher and wife were going to live in.



/7 Parrick Goopwin testifies:

v § Knows house where Fisher livesy I was there in February; saw
Williston help carry some square timbers, to set up to the corners.

/4 Wittian Ky testifies:

Sometime in February there was a German came to Williston’s
lhouse to rent ten acres of land from Williston ; the German spoke to
him about the ten acres; Williston told him “ le did not own that 40
acres ; that he might rent ten acres of her—it is Mrs. Fisher;” saw
Wiiliston assist some in erection of' Fisher’s house.

7 G

7

5 4 Mary Dipisr testifies:

s She was at Williston’s house in winter time ; last winter ‘“a man

? % was there named Lawrence, wanted to rent grass of Williston, and
Williston told me to tell him that it was Mrs. Fisher’s land ; then Mus.
Fisher asked Williston how much it was worth an acre, and Williston
replied—That it was none of his business to put a pricc on her
property.”’

2 / Jonx N. Dipier testifies as follows to conversations:

i “That aboat the latter part of January, in my own house, my wife,
~me and Mr. Williston were present. I asked Mr. Williston if he had
sold some land to Mr. Fisher, and he said that he had nothing to do with
Fisher. I asked him if it was not to Fisher it must be then to Mus.
Tlisher; but the answer he gave me I don’t know for certain; at that
present time nothing more was said about the land. About two months
afterwards we had another conversation in the field somewhere. I don’t
know whether it was on his or my place; no one besides us was present;
he said that woman, Mrs. Fisher, had tried to cheat him out of that
property, and that they stole the deeds away from him, and other
property, and he thought it was a Llock game got up long before the
time the deeds were made out; the land referred to in these conversa-
tions were the 40 acres and the two acres in dispute in this suit; Fisher
told me Williston let him have money to go to Pike’s Peak.” That two
acres were worth $100 per acre, and the forty, fitteen dollars per acre.

Fisher is ¢ 'l/lﬁnbouno' man, dcpcndlnn' on lns ]nbm im lna support. -
" O Ak Sr O ST e S o At
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26 Jon\' O’LuAry testifies :

efies 7 O R 2ah

. +- Had a conversation with Williston middle of last winter; he told
me he had sold the two-acres of land to Mus. Fisher for $500.



</ Perer Muno testifies to conversation :

77

S r7

SR

Vo

72 6

A

Williston told me he had sold 40 acres of prairie land and 2 acres
on the ridge to Mrs. Fisher. I told him Fisher said he had hought two
acres of land, and had paid $500 for it ; Williston said he had sold it to
Mrs. Fisher. I asked him how he got his pay ; he replied, you know if
I sell something, I look out that I get my pay for it. Prove property ot
defendants, and that Fisher depended on his labor for his support.

Gro. M. Huxroox testities as follows:

«Sometime in the month of October last, Mr. Williston came to
me and requested me to make him a deed of two acres of land, and in-
quired my price for so doing. I filled in the heading of the deed, and
when I came to the consideration, I asked him what the consideration
was to be. Ile said Mrs. Fisher had been talked about by the neighbors
a good deal; he paid no regard to what others said ; he had always
found ler to be a very nice woman. She had been as kind to him as a
mother, and he don’t know what he should have done if it had not been
for her. She had had the care of all his papers, deeds and notes, and
e had always told her he would make hera present—something to
make her a home. I told him there must be a consideration in the
deed ; he might put it one dollar, or a thousand. Well, says he, say
five hundred dollars. I so put it in the deed, five hundred dollars. He
requested of me particularly not to mention this for fear that Iisher
would get Lold uf ity e said Mrs. Fisher had some money, and she did
not wish Fisher to know it, for fear he would spend all she had, if he
knew she lad any; that is about all the conversation that was had at
the making of the deed. He said me for the deed and took it away with
him.” That 2 acres are worth from $75 to $100 per acre, and the 40,
from $20 to $30 per acre.

FOR COMPLAINANTS.

Joux O’Leary testified :

% Had a conversation with Mrs. Fisher a few days before the com-
mencement of this suit. It was in my house at Evanston; no onc was
present except Mrs. Fisher and I; Mrs. Fisher came over to my house, and
she wanted to know if I could lend her a dollar and a half; she said she
owed Mr. Williston one dollar and a half; she said that that was all she
owed him, and she wanted to settle up with him. She said she bought
two acres of land and forty acres, at twenty-five hundred dollars, and she
paid him; that he knew where she got the money ; that her father died
the fall previous, and that amount of money was coming to her as her
part of the property ; and that Mr. Williston knew that she was to get
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that much money. She said she did not know that Mr. Williston wanted
any more than his pay. She said the land came to twenty-five hundred
dollars, and she had paid him all up but a dollar and a half, and she
wanted to borrow that of me. I refused to loan her the dollar and a half.

On the 28th day of December, 1860, the following decree was en-

/ & 7 tered: «And now again comes the parties to this cause, the complain-

ant by Barker & Tuley, his solicitors, and the defendants, by E. T".
Runyon, their solicitor, and the cause now coming on for hearing on the
bill, answer and replications, and the proofs filed herein; and: being ar-
gued by counsel, and the Court, being fully advised in the premises, finds
that the allegations of the said bill be dismissed at the costs of the said
complainant, and it is considered that the said defendants do have and
recover against the said complainant their costs and charges in this behalf
to be taxed, and have execution therefor.”

BARKER & TULEY, /7 /** /
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Jameson & Morse, Printers, Chicago.

SUPREME COURT OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION.

EDWARD WILLISTONI
Y5 Error to Cook.
DAVID FISHER and
MELINDA FISHER. | CHANCERY.

ERRORS ASSIGNED.

1st. The decrce should have been for the complainant, according
to prayer of bill.

2d. The Court erred in. dismissing complainant’s bill, because the
allegations of the bill were not sustained by the evidence.

3d. The burthen of proof was on the defendants, and not on the
complainants, and the Court should have required proof by defendanis
of the special matter of defence set up by the defendants.

4th. The Court should have decreed the payment by defendants
to complainants, of the consideration expressed in the deeds, with a
lien on the lands for the payment thereot.

BARKER & TULEY,
Attorneys for Plaintiff in Error,



POINTS OF PLAINTIFF IN ERROR.

1st. Inasmuch as the answer under oath is waived, the answers of
defendant are “a mere pleading.”
4 Scammon, p. 18.
4 Gilman, 420.

It is clear that the answers do not pretend that the consideration
money expressed in the face of the deeds was ever paid, but set up a
special consideration and a special defence 1 7o wise responsive to bill.

When a defense not responsive to allegations of the bill is set up
by answers, the burden of proof is upon the defendant of the facts by
which he seeks to avoid complainant’s rights and equities. 7%e answer
is in issue.

5 Alwbama, p. 874, is a case in point.
19 Illino’s, p. 844.
Hart vs. TenLfyck, 2 John. Ciy., 2. 62.

Defendant can not avail himself of any matter of defence not set
up in his answer, even though it appear in evidence.

2 Daniels' Chy., 24 Edition, p. 815.

In the absence of all proof that the consideration money expressed
in the deeds has ever'been paid, or that any consideration has been paid
tor the lands, a court of equity will hold that the sum expressed in t
deeds was the consideration agreed upon, and that defendants are liable
in equity for that sum.

See case of Cone vs. Newkirk, 24 I, 508.

i
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