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APPELLEES BRIEF.

In the Supreme Court, at Ottawa.

APRIT. TERM, A. D. 18680,

o o

John Renfrew, and
Alexander Crozier,
VS
Richard Gregg,
Lorin G. Pratt,
Norman H. Purple, Petition for Mechanics Licn.
Wm. L. Ewing, Appeal from Peoria.
Albert G. Edwards,
Nathan Cole,
Phillip W. Hermans,
Frederick Bathold, and
Edward F. Nowland. J

1sr. Petition avers the time of making the contract—the time
for performing the same—the date when it was performed—the
time for payment, under the contract, and that the petition was
filed within six months after the last payment became due, under
the contract.

.

2np. As to appellant’s first point made, that the petition is un-
certain, unintelligible and contradictory, because it avers the con-
tract was for the manufacture of boilers, flies and fire-fronts, and
afterwards includes, as being done under the confract, a large
amount of work, materials and repairs furnished and done for
both ¢ld and ney boilers, which could not possibly have been an_
ticipated when the contract was madg, But one suggestion is nee.
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éssary to'expose' the fallacy and evident design of appellant to-

foist in unwarrantable positions in his abstract, viz: That in no
place does the petition aver that the contract was for repairs to
ney boilers, or any new machinery furnished by petitioners, but
it everywhere states explicitly, that the contract was for making
and fornishing new boilers; flues; five-fronts;. &c.; and: for repair-
ing old boilers, machinery,&e.,which repairs could very easily be,
and were anticipated, at the time of the making of the contract,
because the old boilers were, at that time, lying useless in Gregg’s
distillery.

3Ds As to the second point in appellant’s brief. The petition
shows clearly, that besides making and furnishing new boilers,
&e., the contract embraced repairs on old boilers and machinery :
for all of which, petitioners charged the sum of $4,949 51—and
not §4,959 51, as in appellant’s abstract :—and Gregg’s set off,
claimed in his answer, of $8,199 46, being disproved by witnesses
on trial, the jury found, after allowing all credits and set offs, for
petitioners the sum of $3,302 79. Appellants set off, as claimed
in his ansx{rer,' being based on the assumption that the boilers
farnished by petitioners were of inferior quality and workman-
ship, and that therefore, petitioners were chargeable with the ex-
penses incurred by appellant in putting said boilexrs in good order,
whereas, the jury found that the articles furnished and work done
were of good quality and workmanship; and that the'expenses in-
curred by Gregg was the result of the negligence of his own
employees in his distillery..

4tn. As to the third point in appellant’s brief. The only issue
on trial was the quality of the materials of the new boilers and
their workmanship—the answer admitting the contract substan
tially as charged in petition, and failing to put in issue any of the
articles furnished, or work doneyother than the new boilers,

The instructions were confined, as they should be, to the mat-
fers in issue. The instructions should be taken and construed fo-
gether and with reference to each other.
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51H. As to the fourth and fifth points made in appellant’s brief.
The new boilers only, were put in issue.

Petitioner™ first instruction does not assume that the jury mus¢

.find for petitioner’s, whether the other materials are paid for or

not.-

\..The instrucons must be construed together, and with reference’
to each othe

Brm.- As to appellant’s sixth and seventh points. The only issue”
on trial, was whether the siew boilers were of good material and
workmanship, or not. The answer admits the averments in peti-
tioner’s bill as to the quantity and” “oodness of all the articles,

. other than the new boilers.

LINDSAY & FOWLER,
Attorneys for Appellees.
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1st. Petition avers the time of maki-n?g the contract—the time
for performing the same—the date when it was performed—the
time for payment, under the contract, and that the petition was

- filed within six months after the last payment became due, under

the contract.

onp. As to appellant’s first point made, that the petition is un-
certain, unintelligible and contradictory, because it ayers the con-
tract was for the manufacture of boilers, flues and fire-fronts, and
afterwards includes, as being done under the contract, a large
amount of work, materials and repairs furnished and done for
both ¢ld and new boilers, which could not possibly have been an_
ticipated when the contract was m:\dtb But one suggestion is nec.
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¢ssaly to'expose’the fallacy and evident design of appellant to’
foist in unwarrantable positions in his abstract, viz: That in no
place does the petition aver that the contract was for repairs to
new boilers, or any new machinery furnished by petitioners, but
it everywhere states explicitly, that the contract was for making
and furnishing new boilers, flues, fire-fronts, &c., and for repair-
ing old boilers, machinery, &c., which repairs could very easily be,
and were anticipated, at the time of the making of the contract,
because the old boilers were, at that time, lying useless in Gregg's
distillery. 3

3o, As to the second point in appellant’s brief. The petition
shows clearly, that besides making and fﬁrnisbing new boilers,
&c., the contract embracéd repairs on old boilers and machinery :
for all of whicl, petitioners charged the sum of $4,949 51—and
not $4,959 51, as in appellant’s abstract:—and Gregg’s set off)
claimed in his answer, of $8,199 46, being disproved by witnesses
on trial, the jury found, after allowing all credits and: set offs, for
petitioners the sum of $3,302 79. Appellants set off, as claimed’
in his answer, being based' on the assumption' that the boilers
furnished by petitioners were of inferior quality and: workman-
ship, and that therefore, petitioners . were chargeable with the ex:
penses incurred by appellant in putting said boilers in g6od order,
whereas, the jury found that the articles furmished and work done
were of good quality and workmanship, and that the expenses in-
curred by Gregg was the result of the negligence of his own
employees in his distillery.

4ri. As to the third point in appellant’s brief. *The only issue
on trial was the quality of the materials of the new boilers and
their workmanship—the answer admitting the contract substan-
tially as charged in petition,’and failing to put in issue any of the’
articles furnished, or work done, other than the new boilers.

The instructions were confined, as they should be, to the mat-
fers in issue. The instructions should be taken and construed o-
gether and with reference to each other.
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; 5tH, As to the fourth and fifth points made in appellant’s briefs
The new boilers only, were put in issue. i

Petitionefs first instruction does not assume that the jury must
find for petitioner’s, whether the other materials are paid for or
not. '

TFhe imtions must be construed together, and with reference

"}t‘o each other.

61m. As to appellant’s sixth and seventh points. The only issue
on trial, was whether the new boilers were of good material and
workmanship, or not. The answer admits the averments in peti-
tioner’s bill as to the quantity and goodness of all the articles,
, other than-the new boilers. ‘
LINDSAY & FOWLER,
Attorneys for Appellees.-
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ABSTRACT.

In The Supreme Court, April Term, A. D. 1860.

. JOHN RENFREWS, and
ALEXANDER CROZIER,
V.
RICHARD GREGG,
LORIN G. PRATT, T 4
Petition for Mechanic’s
NORMAN H. PURPLE, gy (o e
WILLIAM L. EWING, s proRLanTm e
ALBERT G. EDWARDS,
NATHAN COLE, ]
PHILIP W. HERMANS,
FREDERICK BATHOLD,
2igost EDWARD F. NOWLAND.
Record.

1-9 TuE petition shows that dbout the 2d of March, A. D. 1857,
petitioners made a contract with Gregg to manufacture boilers,
flues, fire-fronts, &e., for a-distillery. That the greater part of the
articles were to be dehvexed as soon as they could be manufac_
tured, and the residue between the 1st of April and the 25th of
July, 1857, and petitioner agreed to send up hands to assist in
putting up the machinery. The articles were shipped according
to the contract; and were received and accepted by Gregg. That
in August, A.D. 1857, under the’contract, petitioners furnished
materials and' did work, repairing old boilers, as per statement
marked “AA.”
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That under the contract in August, 1857, petitioner furnished
materials and repaired old boilers for Gregg, which were used and
put up in the distillery. On this account, and on account of
other repairs, petitioner filed the following as part of his account
under contract of 2d March, A. D. 1857:

Aveust 13.

Repairing old boilers, 3034 days, $3 60, $106 75%

Drayag © esesensesssssessensasessassssionesats
" Repairiog new boilers, 95 days, less timo putting patch on imperfe
P 14 Your proportion of timo go?ng to and from Peoria, 614 days, $3 50.....
Your proportion of boiler makers going 10, and from, and at Pcoria ...

$557 39

_ Petition further sets ot a list of articles furnished, as is al-
e leged, at an agreed price, amounting to $3,975.89. These appear
to be the only items to which the original contract, as stated,
could apply.
- The petition then sets out the entire account and claim, includ-
ing the agreed items, and adding others, making the whole claim
: amount to $4,959.51.
I Gregg filed his answer, setting up and showing that he had
L paid and had a just set-off of $3,199.46.
94 The jury found a verdict for petitioner for $3,302.79. Defend-
ant entered a motion for a new trial, which was overruled, and a

decree was rendered for petitioner for the sale of the premises. -

o529 Gregg filed a bill of exceptions, in which it is stated that pe-
titioner offered evidence tending to prove his account, that the
materials were good and the work well done, and that the injury

9939 to the boilers was occasioned by improper managment on the
part of Gregg. That Gregg gave evidence tending to prove the
amount of his account attached to his answer.

At the request of the petitioner the court instructed the jury:
«Tf the jury believe from the evidence that the plaintiffs furnished
345 the materials and the labor done, as set out in the petition filed
herein, and that the boilers furnished were of good material and
workmanship when delivered, and that said articles of machinery
were put up in the distillery of the defendant, and that the prices
charged for said articles and said labor done are reasonable and

the usual prices, they will find for the plaintiff.

«9d, If the jury believe from the evidence that said boilers *
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were injured in the possessién of defendant (Gregg) by himsel
or any person in his employ, they will find for the plaintiffs.

«3d, The waranty of the plaintiff is only an implied warranty,
and only required the plaintiffs to deliver to Richard Gregg, at

35'Peox:ia, the said three four-lued boilers of good sound materials
and of good workmanship, and in good order.

«4th. If the jury believe from the evidence that said boilers
were not of good: material and workmanship, the measure of
damages will be the amount it cost to put said boilers in a good,
sound condition:

«5th, If the jury believe from the evidence that said boilers
had been burnt or otherwise injured by fire, by any of the hands
in the employ of defendant, they will find for the plaintiff the
value of said boilers when they were delivered to Richard Gregg.
~ «gth. That if the jury believe from the evidence that said

#5oilers were made of good materials and good workmanship,
when delivered to Richard Gregg, and that said boilers were in-
jured by the carelessness and negligence of the agents or hands
of defendant, they will find for the plaintiff all the costs and
charges by plaintiff expended in the repairs made on the boilers
at defendant’s request.”

The defendant excepted to these instructions and appealed to
this Court.

"ERRORS ASSIGNED.
1. Overruling motion for a new trial.
2. Giving instructions asked by petitioner.
3. Rendering the decree upon the petition and finding of the
jury.
4. Not dismissing the petition.
Pomvrs. -

1. The petition is uncertain, and unintelligible, and contra-
dictory. It fixes the time of making the contract on the 2nd of
March, 1857, for the manufacture of boilers, flues, and fire-fronts
for a distillery ; and afterwards includes, as being done under the
contract, a large amount of work, materials and repairs, furnished
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and done for old and new boilers, which could not possibly have
been anticipated when the contract was made.

9. The damages were excessive; allowing the petitioner’s
whole account—84,959.51. The defendant’s set-off, as proved by
his answer and other evidence, is $3,199.46, and the difference
would only be $1,760.05. But the petition shows, if it shows
any thing clearly, that nothing but the boilers, flues and fire-
fronts were embraced 4n. the contract, and no contract whatever
is set out as to the residue of the claim.

3. The petitioner’s instructions were all wrong. All, but the
last, assume that if the material of the boilers was good and the
work well done, the petitioner is entitled to a verdict whether
defendant is entitled to be allowed payments and set-off or not.

4. The fivst instruction assumes that if the boilers are good,
the plaintiff must recover—whether the other materials are worth
any thing or not, &c., or paid for or not.

5. The second instruction is, if the boilers were injured in
Gregg’s possession, the plaintiff must recover.

6. The third is, that the warranty being oNLY an implied one,
it only required the petitioner to deliver good boilers—all the
other materials might be worthless.

7. All the other instructions are alike erroneous and directly
cdleulated to mislead the jury.

N. H. PURPLE,
Attorneyand Solicitor for Appellant.
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' SUPREME COURT, APRIL TERM, 1860,

e qraL s : hens 1o 0Ga

JOHN RENTFTREW, et. al.,

: Vs, MECHANICS’ LIEN.
RICHARD GREGG, et. al.

APPEAT, FROM PEORIA.

J

11640 } :
ARGUMENT FOR APPELLEE.
—The petition sets out a contract made by plaintifts with defendants to furnish
defendant Grege with steam boilers with the proper fixtures for his distillery,
and it was also contracted that plaintitfs should make certain repairs on the old

boilers then in the distillery, when the contract was made.

The averment of the contract of* repairs done on’old boilers, the court will tind
on page 8 of the record, filed in this cause, and the averment refers to the same
item, repairs on old boilers, on page 14 of said record, in exhibit AA.

The appellant construes this averment in the petition to an averment of repairs

on old and new boilers. = %

And as no such contract could have been anticipated or contemplated when the
new boilers were purchased, that therefore the contract as declared on was in-
consistent and contradictory. “

The only ground for such a conclusion is this: that in exhibit AA, there are
items charged for repairs to new boilers.

But as the averment in the body of the bill speaks only of old boilers, and con-
cludes by referring to exhibit” AA, the conclusion must be certain that the
reference to exhibit AA is only made to substantiate the averment as made.

That is, that the contract was to repair old and not new boilers.

The whole amount claimed by plaintift was $4,949.51. See record page 8.

R
Nl




The amount claimed by defendant Gregg as an offset was $3,052.74.  See

record, page 16,

The amount of verdict was $3,302.79.

The record in this cause does not give any evidence as to how the jury made
their verdicet ; that is, how much they allowed of the plaintiff’s account or how

much of the defendant’s.

The presumption is that the verdict of the jury was proper and just, until some
evidence is presented to this court that they erred in their conclusion and that
the verdict should be set aside.

And as the jury did not allow all the offset of defendant' Gregg, as sworn to

o)

in his answer, in the absence of the evidence, this court will presume that the
jury had evidence suflicient, under the instructions, to disprove or deny Gregg’s
answer in part, at least, for it is evident that a portion of his offset was allowed.

The answer to the last part of the second point made by appellant, is that the
averments all refer to exhibits, to explain the articles furnished under the con-

tract.

The instructions in this cause were drawn with reference to the issues made
aund the evidence introduced by plaintift and defendant, and consequently legal

and proper.

The court will observe that the answer admits the contract, substantially as set
out in the petition. See record, page 17; and on page 18 avers that the boilers
were unsound and leaky, and of no value, and occasioned him great damage, &e.
There are no other articles specified as being damaged and worthless, except
under the general head of &ec.

The plaintiffs introduced proof that the articles were all sound when delivered.
The detendant did not undertake to prove any of the articles defective save the
boilers. The plaintiffs proved beyond any kind of doubt that Gregg’s hands
had burnt the boilers, and the instructions were drawn with a sole and direct ref-

ence to the issues and the evidence in the case.

And there was certainly no necessity for an instruction covering the balance of
the articles furnished and the work done, when the answer contained no express
denial as to the quality, and no proof whatever introduced to show them of bad

quality.

It is the duty of the Cirenit Conrt in giving and refusing instructions to look
not only to the record but the evidence; and if the instructions are pertinent and




appropriate to the record or the issues made thereby and the evidence in the case,
they should be given.
Hill vs. Ward, 2d Gilman, 285.

If the instructions were given with reference to the issues made by the record,
and the evidence introduced on trial, the jury could not by any means have
been misled by the instructions in this case.

For example, if there was no direct issue made, or no evidence introduced with
reference to any of the articles furnished or work done except the steam boilers,
the jury could not by any means have been led into error, because the instrue-
tions covered alone the good or bad quality of the boilers and the workmanship
ot the same, when there was no- contest whatever before the jury about the good
or bad quality of any other article furnished, or work done by plaintift except as
"fo the materials and workmanship of the steam boilers turnished.

The last instruction was sufficient to warrant the jury to tind for defendant all
of his offset which was not disproved byevidence. A large amount of Gregg’s ac-
count was for money laid out and work done in repairing the boilers furnished
by plaintiffs, after they had been burnt by Gregg, and the jury would certainly -
not make plaintiffs pay for injury and damage done to said boilers by Gregg him-
self or his employees or agents.

It is fair to presume from the record that the jury must at least-have found a
part of Gregg’s offset claimed by his answer, for the plaintiff’s claim was
$4,949.51. The verdict was $3,302.00 making a difference of $1,646.72. Show-
ing clearly that they were not led into error by the instructions, but did allow so
much of his offset in his answer as was not disproved by other testimony intro-
duced by the plaintiffs.

In conclusion, we think that substantial justice was done in this case. The proof
was clear and conclusive that the articles had been furnished and the work well

done, and the contract complied with on the part of plaintiff; in fact this was not
denied by defendants with the exception of the boilers spoken of, and this court

we think, will presume, in the absence of evidence of the fact, that the jury acted
properly and just and that the true issue in this case being alone the good or bad
quality of said steam boilers, that the jury tound that issue properly for the
plaintift. And we make the point where that whre substantial justice has been
done, the judgment or decree of the Circuit Court will not be reversed.

Newkirk vs Cone 18th 1llinois, page 149.

And that this court will always presume in favor of the verdict of the jury
until the contrary appears npon the records in this court.
LINDSAY & FOWLER, for Appellees,
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#nd done for old and new boilers, which could not possibly have
been anticipated when the contract was made.

9. The damages were excessive; allowing the petitioner’s
whole account—$4,959.51. The defendant’s set-off, as proved by
his answer and other evidence,is $3,199.46, and the difference
would only be $1,760.05. But the petition shows, if it shows
any thing clearly, that nothing but the boilers, flues and fire-
fronts were embraced in the contract, and no contract whatever
is set out as to the residue of the claim.

3. The petitioner’s instructions were all wrong. Al], but the
last, assume that if the material of the boilers was good and the
work well done, the petitioner is entitled to a verdict whethey
defendant is entitled to be allowed payments and set-off or not.

4. The first instruction assumes that if the boilers are good,
the plaintiff must recover—whether the other materials are worth
any thing or not, &e., or paid for or not.

5. The second instruction is, if the boilers were injured in
Gregg’s possession, the plaintiff must recover.

6. The third is, that the warranty being oNLY an implied one,
it only required the petitioner to deliver good boilers—all the
other materials might be worthless.

7. All the other instructions are alike erroneous and directly
chlculated to mislead the jury.

‘ N. H. PURPLE,
Attorneyand Solicitor for Appellant.
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APPELLEES BRIEF.

In the Supreme Court, at Ottawa.

’
APRIL TERM, A. D. 1880,

Alexander Crozier,
V8.
Richard Gregg,
Lorin G. 11.1tt
Norman H. I’urple, Petition for Mechanies Lien.
‘Wm. L. Ewing, Appeal from Peoria.
Albert G. Edwards,
Nathan Cole,
Phillip W. Hermans,
I‘redenck Bathold, and
Edward F. Nowland. J

1sr. Petition avers the time of making the contract—the time
for performing the same—the date when it was performed—the
time for payment, under the contract, and that the petition was
filed within six months after the last payment became due, under
the contract.

John Renfrew, and ]

9xnp. As to appellant’s first point made, that the petition is un-
certain, unintelligible and contradictory, because it avers the con-
tract was for the manufacture of boiler 5, flues and fire-fronts, and
afterwards includes, as being done under the contract, a large
amonnt: of work, materials and repairs furnished and done for
both old and new boilers, which could not possibly have been an_
tieipat ted when the contract was madey But one suggestion is nec_
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7/

[2]

essary toexpose the fallacy and evident design of appellant to
foist in unwarrantable positions in his abstract, viz: That in no
place does the petition aver that the contract was for repairs to
neyw boilers, or any new machinery furnished by petitioners, but
it everywhere states e\phcltl), that the contract was for making
and furnishing new boilers, flues, fire-fronts, &c, and for repair-

ing old bOllela, nmcluncly,&c which repairs <ould very easily be,

and were anticipated, at the time of the making of the contract,
because the old boilers were, at that time, lying useless in Gregg’s
distillery.

3D, As to the second point in appellant’s brief. The petition
shows clearly, that besides making and furnishing new boilers,
., the contract embraced repairs on old boilers and machinery :
for all of which, petitioners charged the sum of $d 1949 51—and
not 34,959 51, as in appellant’s abstract :—and Gregg’s set off,]
claimed in his answer, of $3,199 46, being disproved by \\mw«ea
on trial, the jury tound, after allowing all credits and set offs, for
petitioners the sum of $3,302 79. Appellants set off; as claimed
in his answer, being based on the as ssumption that the boilers
turnished by petitioners were of inferior quality and workman-
ship, and that therefore, petitioners were char geable with the ex-
penses incurred by appellant in putting said boilers in good order,
whereas, the jury found that the articles furnished and work donc
were of good quality and \\'011;111'111:1111), and that the expenses in-
curred by Grege was the Tesult of the ne"hnence of his own
employees in hls distillery.

4t As to the third point in appellant’s brief. The only issue
on trial was the quality of the materials of the new boilers and
their workmanship—the answer admitting the contract substan-
tially as charged in petition, and failing to put in issue any of the
articles furnished, or work done, other than the new boilers,

The instructions were confined, as they should be, to the mat-
ters in issue. The instructions should be taken and construed to-
gether and with reference to each other.




[3]
_5mir. As to the fourth and fifth points made in appellant’s briefe.
The new boilers only, were put in issue. i

Petitioner’s first istruction does not assume that the jury musg
find for petitioner’sy whether the other materials are paid for or
not.

The instructions must'be construed together,-and with reference
to each other.

6rm.- As to ?ellant’s sixth and seventh points. The only issue’
on trial, was whether the iew boilers were of good material and

workmanship,-or not. The answer admits the averments in peti-
tioner’s bill as tp the quantity and goodness of all the articles,
other than the W boilers.
S LINDSAY & FOWLER,
: Attorneys for Appellees.
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ABSTRACT.

In The Supreme Court, April Term, A. D. 1860,

JOHN RENFREWS, and
ALEXANDER CROZIER,
: v,
RICHARD GREGG,
LORIN G. PRATT, g o 3
Petition for Mechanic’s

NORMAN H. PURPLE, S ot e Do
WILLIAM L. EWING, s biens=tppopl from, 8
ALBERT G. EDWARDS,
NATHAN COLE,
PHILIP W. HERMANS,
FREDERICK BATHOLD,

Pigoot EDWARD F. NOWLAND.

Recerd.

1-9

Tz petition shows that about the 2d of March, A.D. 1857,
petitioners made a contract with Gregg to manufacture boilers,
flues, fire-fronts, &c., for a distillery. That the greater part of the
articles were to be delivered as soon as they could be manufac_
tured, and the résidue between the 1st of April and the 25th of
July, 1857, and petitioner agreed to send up hands to assist in
putting up the machinery. The articles were shipped according
to the contract, and were received and accepted by Gregg. That
in August, A.D. 1857, under the contract, petitioners furnished

materials and did work, repairing, old boilers, as per statement
marked “AA.”
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That under the contract in August, 1857, petitioner furnished
materials and repaired old boilers for Gregg, which were used and
put up in the distillery. On this account, and on account of
other repairs, petitioner filed the following as part of his account
under contract of 2d March, A. D. 1857 :

Avcusr 13.
Repairing old boilers, 3034 days, $3 50. $106 75
DEBYBEOucresassss  sossssassastossostnsassnssssssus sonssisns 50
14 Repairing new boilors, 9514 days, less time putting patch on imperfect sheet, $3 60.

p' Your proportien of time going to and from Feoria, 614 doys, $3 50........
Your proportion of boiler mulkers going to,and from, and at Pcoria

$657 39

Petition further sets out a list of articles furnished, as is al-

52 leged, at an agreed price, amounting to $3,975.89. These appear

to be the only items to which the original contract, as stated,
could apply. -

. The petition then'sets out the entire account and claim, includ-
ing the agreed items, and adding others, making the whole claim
amount to $4,959.51.

> Gregg filed his answer, setting up and showing that he "had
L s paid and. had a just set-off of $3,199.46.

94 The jury found a verdict for petitioner for $3,302.79. Defend-
ant entered a motion for a new trial, which was overruled, and a
decree was rendered for petitioner for the sale of the premises.

9599 Gregg filed a bill of exceptions, in which it is stated that pe-
titioner offered evidence tending to prove his account, that the
materials were good and the work well done, and that the injury
99_3g to the boilers was occasioned by improper managment on the
_part of Gregg. That Gregg gave evidence tending to prove the
amount of his account attached to his answer.

At the request of the petitioner the court instructed the jury:
4 «Tf the jury believe from the evidence that the plaintiffs furnished
345 the materials-and the labor done, as set out in the petition filed
herein, and that the boilers furnished were of good material and
workmanship when delivered, and that said articles of machinery
were put up in the distillery of the defendant, and that the prices
charged for said articles and said labor done are reasonable and

the usual prices, they will find for the plaintiff.
«92d. If the jury believe from the evidence that said boilers
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were injured in the possession of defendant (Gregg) by himself
or any person in his employ, they will find for the plaintiffs.

«3d. The waranty of the plaintiff is only an implied warranty,
and only required the plaintiffs to deliver to Richard Gregg, at

35 Peoria, the said three four-flued boilers of good sound materials
and of good workmanship, and in good order.

«4th. If the jury believe from‘the evidence that said boilers
were not of good material and workmanship, the measure of
damages will be the amount it cost to put said boilers in a good,
sound condition.

«5th, If the jury believe from the evidence that said boilers
had been burnt or otherwise injured by fire, by any of the hands
in the employ of defendant, they will find for the plaintiff the
value of said boilers when they were delivered to Richard Gregg.

¢«gth. That if the jury believe from the evidence that said

45 oilers were made of good materials and good workmanship,
when delivered to Richard Gregg, and that s'nd boilers were in-
jured by the carelessness and negligence of the agents or hands
of defendant, they will find for the plaintiff all the costs and
charges by plaintiff expended in the repairs made on the boilers
at defendant’s request.”

The defendant excepted to these instructions and appealed to
this Court.

ERRORS ASSIGNED.

1. Overruling motion for a new trial.

2. Giving instructions asked by petitioner.

3. Rendering the decree upon the petition and ﬁndmg of the
jury.

4. Not dismissing the petition.

Porxts.

1. The petition is uncertain, and unintelligible, and contra-
dictory. It fixes the time of making the contract on the 2nd of
March, 1857, for the manufacture of boilers, flues, and fire-fronts - :
for a distillery ; and afterwards includes, as being done under the
contract, a large amount of work, materials and repairs, furnished
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and done for old and new boilers, which could not possibly have
been anticipated when the contract was made.

9. The damages were excessive; allowing the petitioner’s
whole account—$4,959.51. The defendant’s set-off, as proved by
his answer and other evidence, is $3,199.46, and the difference
would only be $1,760.05. But the petition shows, if it shows
any thing clearly, that nothing but the boilers, flues and fire-
féonts were embraced in the contract, and no contract whatever
is set out as to the residue of the claim.

3. The petitioner’s instructions were all wrong. All, but the
last, assume that if the material of the boilers was good and the
work well done, the petitioner is entitled to a verdict whethey
defendant is entitled to be allowed payments and set-off or not.

4. The first instruction assumes that if the boilers are good,
the plaintiff must recover—whether the other materials are worth
any thing or not, &e., or paid for or not.

5. The second instruction is, if the boilers were injured in
Gregg’s possession, the plaintiff must recover.

6. The third is, that the warranty being oNLY an implied one,
it only required the petitioner to deliver good boilers—all the
other materials might be worthless. ;

#. All the other instructions are alike erroneous and directly
célculated to mislead the jury.

N. H. PURPLE,
Attorneyand Solicitor for Appellant.
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ABSTRACT.

In The Supreme Court, April Term, A. D. 1860.

JOHN RENFREWS, and
ALEXANDER CROZIER,
) v,

R;ICHARD GREGG,
LORIN G. PRATT, AL ;

Petition for Mechanic’s
NORMAN H. PURPLE -

—A fi Pe-

WILLIAM L. EWING, i
ALBERT G. EDWARDS,
NATHAN COLE,
PHILIP W. HERMANS,
FREDERICK BATHOLD,
EDWARD F. NOWLAND.

Tre petition shows that about the 2d of March, A.D. 1857,
petitioners made a contract with Gregg to manufacture boilers,

 flues, fire-fronts, &e., for a distillery. That the greater part of the

articles were to be delivered as soon as they could be manufac_

“tured, and the résidue between the 1st of April and the 25th of

July, 18517, and petitioner agreed to send up hands to assist in
putting up the machinery. The-articles were shipped according
to the contract, and were receivéd and accepted by Gregg. That
in August, A.D. 1857, under the’ contract, petitioners furnished
materials and did work, repairing old boilers, as per statement '
marked “AA”
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That under the contract in August, 1857, petitioner furnished -
materials and repaired old boilers for Gregg, which were used and *
put up in the distillery. On this account, and on account of
other repairs, petitioner filed the following as part of his account
under contract of 2d March, A.D. 1857:

Aveust 13.

Repairing old boilers, 3025 days, $3 50..ccusucuscecsssarsnicrssrssnanssssuinasssusinces $106 75

Druyago.ecsseses 50

. 14 Repairiog new boilers, 9514 days, less time putting patch on imperfect sheet, $3 50.
1 i Your proportien of timo g&tng to and from Peoria, 614 days, $3 50...c....e.

Your proportion of boiler mukers going to, and from, and at Pcoris .......

$5657 39

Petition further sets out a list of articles furnished, as is al-

0 leged, at an agreed price, amounting to $8,975.89. These appear

to be the only items to which the original contract, as stated,
could apply.

The petition then:sets out the entire account and claim, includ-
ing the agreed items, and adding others, making the whole claim
amount to $4,959.51.

. Gregg filed his answer, setting up and showing. that he had
s paid and had a just set-off of $3,199.46. y
94 The jury found a verdict for petitioner for $3,302.79. Defend-
ant entered a motion for a new trial, which was overruled, and a
decree was rendered for petitioner for the sale of the premises.
9599 Gregg filed a bill of exceptions, in which it is stated that pe-
. titioner offered evidence tending to prove his account, that the
materials were good and the work well done, and that the injury
99_3g to the boilers was occasioned by improper managment on the
part of Gregg. That Gregg gave evidence tending to prove the
amount of his account attached to his answer.

At the request of the petitioner the court instructed the jury:
«Tf the jury believe from the evidence that the plaintiffs furnished

34_5 the materials and the labor done, as set out in the petition filed
herein, and that the boilers furnished were of good material and
workmanship when delivered, and that said articles of machinery
were put up in the distillery of the defendant, and that the prices
charged for said articles and said labor done are reasonable and
the usual prices, they will find for the plaintiff. s

“9d, If the jury believe from the evidence that said- boilers
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were injured in the possession of defendant (Gregg) by himself '
or any person in his employ, they will find for the plaintiffs.

«3d. The waranty of the plaintiff is only an implied warranty,
and only required the plaintiffs to deliver to Richard Gregg, at

35 Peoria, the said three four-flued boilers of good sound materials
and of good workmanship, and in good order.

«4th. If the jury believe from the evidence that said boilers
were not of good material and workmanship, the measure of
damages will be the amount it cost to put said boilers in a good, .
sound condition. : -

« 5th. If the jury believe from the evidence that said boilers
had been burnt or otherwise injured by fire, by any of the hands
in the employ of defendant, they will find for the plaintiff the
value of said boilers when they were delivered to Richard Gregg.

«gth. That if the jury believe from the evidence that said

45 oilers were made of good materials and good workmanship,
when delivered to Richard Gregg, and that said boilers were in-
jured by the carelessness and negligence of the agents or hands
of defendant, they will find for the plaintiff all the costs and
charges by plaintiff expended in the repairs made on the boilers
at defendant’s request.”

The defendant excepted to these instructions and appealed to
this Court.

ERRORS ASSIGNED.

1. Overruling motion for a new trial.

9. Giving instructions asked by petitioner.

3. Rendering the decree upon the petition and finding of the
jury.

4. Not dismissing the petition.

Poxts.

1. The petition is uncertain, and unintelligible, and contra-
dictory. It fixes the time of making the contract on the 2nd of
March, 1857, for the manufacture of Dboilers, flues, and fire-fronts
for a distillery ; and afterwards includes, a8 being done under the
contract, a large amount of work, materials and repairs, furnished
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and done for old and new boilers, which could not possibly have '

been anticipated when the contract was made.

9. The damages were excessive; allowing the petitioner’s
whole account—$4,959.51. The defendant’s set-off, as proved by
his answer and other evidence, is $3,199.46, and the difference
would only be $1,760.05. But the petition shows, if it shows
any thing clearly, that nothing but the boilers, flues and fire-
fronts were embraced in the contract, and no contract whatever
is set out as to the residue of the claim.

3. The petitioner’s instructions were all wrong. All, but the
last, assume that if the material of the boilers was good and the
work well done, the petitioner is entitled to a verdict whethey
defendant is entitled to be allowed payments and set-off or not.

4. The first instruction assumes that if the boilers are good,
the plaintiff must recover—whether the other materials are worth
any thing or not, &c., or paid for or not.

5. The second mstrucnon is, if the boilers were injured in
Gregg’s possession, the plaintiff must recover.

6. The third is, that the warranty being onry an implied one,
it only required the petitioner to deliver good boilers—all the
other materials might be worthless.

%, All the other instructions are alike erroneous and directly
cilculated to mislead the jury.

' N. H. PURPLE,
Attorneyand Solicitor for Appellant.
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