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SUPREME COURT OF THE STATE OF ILLINOIS,’

THIRD GRAND DIVISION.

RUDOLPH A SLOMER,
Pramter 1N Error,

V.  Ottawa, Aprit Term,
1860.
THE PEOPLE OF THE STATE OF ILLINOIS,

DEerexpANTs IN ERROR.

BRIEF AND POINTS FOR PLAINTIFF IN ERROR.
IROINIT T8

This case does not fall within the language or spirit of the Statute.
The Statute (Purple’s Statutes, Criminal Jurisprudence, page 366,
sec. 54) under which the indictment in this case was found, is as follows:
“Talse imprisonment is an unlawful violation of the personal liberties of
‘“another, and consists in confinement or detention without suflicient le-
“ gal authority.” 4
The violation of the personal liberty of IFernhaber was not unlawful,
neither was his confinement or detention without sufficient legal author-
ity, beeause, :
1. The warrant upon which he was arrested, confined and
detained was regular on its face, and in that respect the author-
ity was legal. See copy of warrant, pages 12 and 13.
2.. The warrant being regular, the only remaining ground
which could render tlie confinement or detention without suffi-
cient legal anthority, would be “want of probable cause.”

The Statute not having defined what “suflicient legal an-
thority ” is, leaves the law upon that point unchanged, and
therefore the 1st and 2d instructions given for the people (see
page 29 and 30) were erroncous.

The first clause of the section of the Statute defining false imprison-
ment to be ‘“an unlawful violation of the personal liberties of another,



is limited by the clause following, which provides in what that unlawful
violation shall consist; and if the “confinement or detention ” is upon
“gufficient legal authority,” then it follows that the ¢ violation of the
personal libertics of another” is not unlawful, no matter what motives
may have prompted that violation. '

The Statute leaves the law, as to what shall constitute false impris-
onment, precisely where it found it. It does not declare what is sufficient
legal authority, and that must be determined by the common law.

POINT II.

At common law, an action for falsc imprisonment may be sustained
against an officer making the arrest, or the party procuring the arrest to
be made, when the warrant is void upon its face, and it may be sustained
upon that zround alone, without reference to any other; but where the
warrant is regular, the action proceeds entirely upon want of probable
cause, which must be expressly proved, and which is the essentéal ground
of the action.

Juhnstone vs. Sutton, 1 7. 1. 510.

Willans vs. Taylor, 6 Bing. 183, 188.

Taylor ws. Willans, 2 B. & Ad. 857, 858, 859.
BMitchell vs. Jenkins, 5 b. 594. :
Musgrove vs. Newell, 1 Mes. & Wels. 585, 587.

Probable cause is, “a reasonable ground of suspicion, supported Ly
“circumstances sufficiently strong in themselves to warrant a cautions
“man in the belief that the person accused is guilty of the offence with
“which he is charged ; ” per— Waskington, J., Munns vs. Dupont ¢t al.,
3 Wash. C. C. 31, 41; Willmarth vs. Mounifort ¢t al., & Wash. C. C.
82 : Forhay vs. Ferguson, 2 Denio 617, 619—it cannot be inferred from
the cxistence of any other facts. Malice, which is an clement of the
action of false imprisonment, may be, and is, frequently presumed upon
proof of want of probable cause, but from the most capress malice, want
of probable cause cannot be implied.—Joknstone vs. Sutton, 1 7, . 510.
It must be aftirmatively established that the prosccution was carried on
without probable cause, and the burden of showing it devolves upon the
plaintiff. ;
Incledon vs. Berry, 1 Camp. 202 n, Willans vs. Taylor, 6 Bing.
188, 187.  McCormick vs. Sisson, T Cow. T15.  Gorton vs. DeAngelis, 6
Wend. 418, 420. Stone ws. Crocker, 24 Pick. §1, 84.

The warrant upon which Fernhaber was arrested being regular upon
its face, only one ground remained which could render the arrest and
imprisonment unlawful, as being made without sufficient legal authority,



to wit, the want of probable cause, and so it devolved upon the prosecu-
tion to show expressly, not only that Fernhaber was innocent of the
crime of perjury, but that there were no reasonable grounds of suspicion
supported by circumstances sufficiently strong in themselves to warrant a
cautious man in the belief that he was guilty.

The prosecution failed even to establish the innocence of Fernhaber,
and there is no evidence whatever in the case tending to establish want
of probable cause. The violation of his personal liberty was, so far as
appears from the evidence, lawful, and was made upon sufficient legal
‘authority. The jury, therefore, were not warranted in finding a verdict
ot guilty, and the Court erred in refusing to discharge Slomer, and in
denying the motion for a new trial and arrest of judgment. (Page 32
and 33.)

POINT III.

Probable cause being a mixed question of law and fact, (Joknstone
vs. Sutton, 1 7' E. 110,) the Court should, from the evidence in the case,
have held and ruled as a question of law, that the want of probable
cause had not been shown, and therefore should have directed the jury
to discharge the defendant.

POINT IV.

The Court erred in refusing defendant’s instruction, number 1, p. 31.

See authorities cited to point 2.

The warrant to have been procured to be issued “in good faith ”
must have been upon the belief that a felony existed, and that is proba-
ble cause.  Braveboy vs. Cockfield, 2 MeIlhdlan, 270. Winnvs. Leland,
1 Greenleaf, 135. Thompson vs. Mussey, 3 id. 305, 311.

And the latter clause of the instruction number 1, viz: *‘for the
purpose of having him punished for a criminal offence,” relates not only
to the motive of the defendant Slomer, but connects that motive with
absolute guilt, and the proposition of law contained in the instruction
simply is, that a party is justified, who, in good faith, causes the arrest
of a person guilty of a criminal offence.

POINT V.

The Court erred in refusing to give instruction number two as re-
quested by defendants’ counsel. (Page 31.)



POINT VL

The Court erred in refusing to give instruction number three, as re-
quested by defendants’ counsel. - A private individual does not render
himsclf liable in advising and encouraging an arrest, where the arrest is
made upon a warrant regular on its face, and therefore the modification
of instruction number three made by the Court was erroneous. (Page
31 and 32.) Saund. on Pi. and Ev. vol 2, part 1, page 18, Et. Seq.

POINT VIL.

The Court erred in instructing the Jury verbally.

POINT VIIL

The Court erred in giving instructions numbers one and two, re-
qsested by the people, (page 29 and 30,) for the reason, among others,
stated in point one and two. See authorities cited on thosc points.

POINT IX.

The Court erred in refusing to give defendants instruction number
two.

POINT X.

The verdict is against evidence.

HERVEY, ANTHONY & GALT,
Atys for Plaintif in Error.
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Jameson & Morse, Printers, 14 Ga Salle Street, Chicago.

SUPREME COURT OF THE STATE OF ILLINOIS,

THIRD GRAND DIVISION.

RUDOLPI A SLOMER,
PramNtier v ERRrOR,

V8.

THE PEOPLE OF THE STATE OF ILLINOIS,

DErexpANTs IN ERROR.

ABSTRACT OF THE RECORD.

Placita and return of the Venire facias, 1st Monday of February,
Page1 A.D.1860.

2 & 3 Indictment for false imprisonment, charging that Rudolph A.
Slomer and John Rees, on the 7th December, 1859, at Chicago, unlaw-
fully made an assault and unlawfully did arrest, confine and detain and
the personal liberty ot Irederick Fernhaber, unlawfully did violate
without any sufficient legal authority.

I Motion to quash indictment. Motion overruled and exception by
connsel for defendant, Slomer.
5 Arraignment of prisoners and plea of not guilty. "
Trial. Verdict of guilty, and defendant, John Rees, recommended
to the mercy of the Court,
Motion by defendant for new trial and arrest of judgment. Motion
overruled and prisoners remanded.
6 Judgment upon the verdict. Rees ordered to pay one half the costs
of the prosccution and to stand committed until paid.
Slomer fined $500, and one half the costs of the prosecution, and to
stand committed until paid.

<

[+,

BiLL or ExoErTIONS.

Frederick Ternhaber.
Testifies to his arrest, on the 7th December, 1859, at Blue Island,

/K; (/'f///(,‘,éf‘. //’770 y/zeo‘ 124 2//; ((’(/2[(,//'
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8 to 11



11,12 & 13

14

14 to 20

by Rees brought to Chicago. Defendant, Slomer, present. Warrant
for perjury charged to have been committed by Fernhaber, a witness.
Arrived in Chicago at half past seven o’clock, P. M. Slomer directed

~ Rees that if justice could not be found to put witness in jail. Went to

Binghams’ office and signed a paper, which witness did not understand.
Witness paid Rees $1,75, and was suffered to go.

On cross examination testified. My name is Frederick Fernhaber;
was examined as a witness in the Superior Court of Chicago, on part of
plaintift, in a cause in which one Frederick N. Ehrenfeld was plaintiff
and Augustus Martin, and Rudolph A. Slomer were defendants. Slomer
was not present when I paid Rees. Witness went a few days afterwards
to office of Justice Wallis, who issued a warrant with Ehrenfeld and
agreed to appear on the following Wednesday; did not appear. Page 11.

William J. Wallis.

Issued warrant on oath of Rudolph A. Slomer, Dec. 6th, 1859, for
arrest of Frederick Fernhaber, for perjury. Warrant produced and set
out. (Page 12 & 13.) Warrant never rcturned and Fernhaber never
brought before him on warrant. Rees offered to return warrant. Wit-
ness declined to receive it as Fernhaber was not present. Iernhaber
and Ehrenfeld appeared before witness some days after warrant issued,
and Ehrenfeld gave his word that Fernhaber should appear on following
Wednesday. He did not appear.  When Fernhaber and Ehrenfeld ap-
peared, and also and on day fixed for examination, defendant, Slomer,
was in jail on capias sued out by Fernhaber. (Page 13.)

William Klinger,

A witness for the people, testified. That on the evening of the 7th
December, 1859, defendants, Rees and Fernhaber, came to his saloon in
Chicago ; stayed a short time and went away. They came back with
soeveral others. Witness lent Fernhaber $1,00, which Fernhaber, to-
gether with 75 cts more, paid Rees. Rees stepped out, and Fernhaber
then went away and did not return. Did not see deft. Slomer, at all that
evening.

Lafayette Bingham,

A witness for the people, testifies. That he is a practicing attorney
and notary publicin Chicago. Administered affidavit produced to Fern-
haber. (Page 14.) Aftidavit states that Ifernhaber was a witness for
plaintiff' in a suit in the Superior Court of Chicago, wherein Frederick
N. Ehrenfeld was plaintiff and Augustus Martin, Rudolph A. Slomer
and William Slomer were defendants. States facts sworn to by Iern-
haber on that trial, and that he was mistaken in the evidence given on
that trial, (page 15,) and that the affidavit was made voluntarily. Wit-
ness further testitied, that Iernhaber and several other persons came to



21

22 & 23

24

25 to 28

29 & 30

witnesses office, and Fernhaber requested witness to draw an affidavit ;
that this aflidavit was drawn at request of Fernhaber and at his dicta-
tion; was read to him and he seemed to understand it and signed it.
After affidavit was drawn, and as I'ernhaber and those who came with
him were leaving, Slomer came in. Fernhaber asked Rees if he might
go home. TRees asked Slomer, who told him to put him into jail until
the next day, and then take him before the Justice. They all left, ex-
cept Slomer, who remained. (Page 17.)

Evidence on part of people closed. Motion by counsel for defend-
ant, Slomer, to discharge him from indictment and to direct jury to aquit
him on the ground that there was no evidence whatever to go to thesaid
jury tending to implicate said Slomer on said charge. Motion denied.
Court gave as its opinion and decision that there was evidence to go to
said jury against said Slomer.

Exception by defendants’ counsel.

DETFENDANTS’ PROOT.

William LEhrlic’s Testimony,

Showing the arrest of Fernhaber; his request to be taken to a Jus-
tices office for the purpose of making an aflidavit contradicting his testi-
mony in Slomer’s suit; going to Bingham’s office and making an affida-
vit there at the request of Fernhaber; the rcfusal of Slomer to permit
him to be set at liberty.

Cross examination of Ehrlie.

Adolph Ohswaldt, _
A witness for defendant, Slomer. Same in substance as Ehilie,

and relating a conversation between witness and Ehrenfeld, and not in

presence of DePhuel.
Cross: examination of Ohswaldt.
Testimony of People.

Lrancis De Phuel,

Contradicting Ohswaldt as to conversation with Elrenfeld, not be-
ing in his presence.

Instructions by the Court.

Instructions for people, 1 and 2, excepted to by defendants counsel,
as suggestion of Chiet Justice given in full.

1. If the Jury believe from the evidence that the defendants, or
cither of them, procured a warrant charging the witness, IFrederick
Fernhaber, with perjury, and that the defendants, or either of them, pro-
ceeded to arrest the said I'ernhaber, and did arrest hiwn, then it was the



31

31 & 32

32

32
32 & 33

33
34
34 & 35

duty of such defendant or defendants, to bring said Fernhaber before the
magistrate issuing said warrant, or before the next nearest magistrate, to
be examined and dealt with according to law.

9. And if the Jury further believe from the evidence that the de-
fendants, or cither of them, made use of the said warrant, by arresting
the said Fernhaber to obtain from him the affidavit given in evidence,
and the jury further believe, from the evidence, that thereupon the de-
fendants, or either of them, discharged the said Fernhaber from arrest,
under said warrant, without taking him before a magistrate as required
by law, then the acts of the said defendants towards the said Iernhaber
becomes unlawful from the beginning, another fact that a warrant was
issued does not render the restraint and imprisonment of the said Fern-
haber, by virtue of the said warrant, lawful, but on the contrary, all res-
traint and detention by the said defendants, or either of them, upon and
over the said Fernhaber, by such warrant as aforesaid, was unlawful.

Instructions 1 and 2, requested by defendants counsel and retused

* by the Court. At the suggestion of the Chief Justice inserted in full.

1. If the Jury shall believe from the evidence that the defendant,
Slomer, in good faith, caused the warrant for the arrest of the witness,
Fernhaber, to be issued for the purpose of having him punished for a
criminal offence, then the Jury ought to acquit the defendant.

2. The Jury are instructed that the rule of law is, that if a witness
wilfully states what is false in his evidence, in any material particular,
that then the Jury ought to disregard his whole testimony.

Instruction 3 for defendant as modified by the Court, and excep-
tions by counsel for defendant, Slomer.
Verbal instructions by Court.
Verdict.
Motion for new trial and arrest of judgment, denial of motion and
exceptions by counsel for defendant, Slomer.
Final judgment and sentence.
Cenrtificate of Clerk and States Attorney.
_Assignment of Errors.

HERVEY, ANTHONY & GALT,
Attorneys for Plaintiff in Error.
CARLOS HAVEN,
States Attorney.
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