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WILLIAM DAYVIS,
Plaintiff in Error,

vs.

JONATHAN H. RANSOM, AND
JOSHUA H. BATES,
Defendants in Error.

RECORD ABSTRACT OF RECORD.

PAGE.
1,2 This was an action of Replevin brought by Ransom and Bates in the
© Ogle Circuit Court against Davis, to recover a stock of goods from the
possession of the defendant, and they file their plaint, sworn to by Henry
A. Mix, in which he swears ¢ for and in behalf of” the plaintiffs, that
the plaintiffs are the owners of the goods, as mortgagers under a certain
chattel mortgage, made by one Edmund P. Sexton to them, hereinafter
set forth.

Plaintiffs file their security for costs, made and executed by H. A.
Mix, and also their replevin bond, made and executed by Ransom and
Bates, “ by H. A. Mix, his attorney hereto duly authorized,” and also
executed by Henry A. Mix, as security.

The replevin writ is returned by the sheriff, as executed, by replevying
and delivering the goods into the possession of plaintiffs’ agent, H. A.
Mix.

Plaintiffs, by H. A. Mix, as their attorney, file their declaration in the
detinet.

The defendant claimed to hold the goods, as the custodian of the U.
S. Marshal, by virtue of a levy under an execution from the U. S. Court
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against the goods of said Sexton, issued upon a judgment in favor of
Cummings, Collins, Seaman, and Slate ; and pleaded, by Higgins and
Thompson, his attorneys,

1st. The general issue.

2nd. That the goods were the property of Sexton,and not the property
of the plaintiffs—the recovery of a judgment at the April term, 1855, in
the U. S. Court, Northern District of Illinois, in favor of Thomas A.
Cummins ef al. against Sexton for $2,452.70—the writ of execution on
said judgment, issued April 26, 1855, against the property of said
Sexton, for said sum, to the marshal of said district—the levy, by
Michael Regan, then and there being deputy U. S. Marshal, duly
authorized and appointed to execute said writ, made April 27,1855, on
the said goods, and the placing the goods in the hands of defendant
Dayvis as custodian ; concluding with verification.

3rd. That the goods were the property of Sexton, and not the property
of the plaintiffs ; concluding with verification.

The plaintiffs, by H. A. Mix, attorney, at the May term, 1856, add
similiter to general issue, and reply, 1st, to defendant’s second plea,
precludi non, because the goods were the property of plaintiffs, and not
the property of Sexton—concluding to the country ; and 2nd, to defen-
dant’s third plea, precludi non, because the goods were the property of
the plaintiffs, and not the property of Sexton—concluding to the coun-
try ; with similiters added.

Leave is granted at the said May term, 1856, to plaintiffs, to file
double replications to defendant’s pleas.

At the May term, 1856, a trial was had, and verdict rendered by the
jury for the plaintiffs. Motion for new trial entered and overruled.

At the October term, 1857, the cause was again placed on the docket
on motion of Thompson & Sweet, defendant’s attorneys, and in conformity
with the order of the Supreme Court, (reversing judgment and remand-
ing cause.)

On motion of Mix, plaintiffs’ attorney, at the June term, 1858, leave
was granted to plaintifls to file a new replication.

Plaintiffs, at said June term, by Mix & Heaton, attorneys, file new
replication to defendant’s second plea, as follows:

1st. They reply further, precludi non,because they say that the said
Regan, in said plea named, was not a deputy Marshall of the U. 8., duly
authorized and appointed as alleged—concluding to the country ; with
similiter added by plaintiffs.
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18 2nd. Further reply, precludi non, because there was not any such
judgment in the U. S. Court as alleged—concluding to the country ; with
similiter added by the plaintiffs. And

8rd. Further reply, precludi mon, because there was not any such
execution as alleged—concluding to the country ; with similiter added by
plaintiffs.

Defendant, by Sweet & Thompson, his attorneys, files a general
demurrer to replications of plaintiffs, tkirdly, fourthly, and fifthly above
pleaded.

At the October Term, 1858, the following order was entered, viz. :
¢« Jonathan H. Ransom, and

Joshua H. Bates,

vs.
William Davis.

This day come the plaintiffs, by Mix & Heaton, their attorneys, and
the defendant, by Sweet & Dutcher, his attorneys,” and now comes on to
be heard, ¢ the plaintiffs’ replications to the defendant’s pleas herein, and

Replevin.

after argument of counsel, and the court being fully advised in the prem-
ises, it is ordered, that the said replications be overruled ; and now to
try the issues, herein come the jurors,” etc.; recites the empanneling
of jury; trial; verdict for plaintiffs; motion for a new trial and in
arrest. -

The motion for new trial was overruled, judgment rendered on the
verdict, and bill of exceptions filed.

On the trial, the plaintiffs introduced Edmund P. Sexton as a witness,
by whom they proved the making and delivery of the instrument in writ-
ing, of which the following is a copy, viz.:

( Copy of Mortgage from E. P. Sexton.)

« Whereas, I, Edmund P. Sexton, of the village of Oregon, county of Ogle, and
State of Illinois, am justly indebted to James G. Manlove in the sum of six hundred
and forty-four dollars; to J. H. Ransom & Co.. about the sum of nine hundred and
sixty-six dollars ; to Bates, Taylor & Co., about the sum of six hundred dollars; to
Cummnings, Collins & Seaman, about the sum of twenty-four hundred dollars; to
Hoppick & Moodey, about five hundred dollars; to Bridge and Shepherd, the sum
of one hundred and eleven dollars ; to Levee & Lauendick, four hundred and seven
dollars ; Lyman Cook & Co., one hundred and twenty-nine dollars ; Blume, Palmer
& Steuelt, three hundred and thirty dollars; Griffin & Titus, five hundred and two
dollars. And whereas, I am unable to pay or discharge said debts without further
time, and being desirous to secure the payment of the same, therefore, this indenture
witnesseth, that T, Bdmund P. Sexton, party of the first part, and J. H. Bates, and
J. H. Ransom, of the city of New York, parties of the second part, that the said
party of the first part being so justly indebted to the several persons before named,
in the several sums mentioned above, amounting to the sum of six thousand two
hundred and ninety-seven dollars, for and in consideration of the same, and for the
purpose of securing the payment thereof, have granted, bargained, sold and mort-
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after argument of counsel, and the court being fully advised in the prem-
ises, it is ordered, that the said replications be overruled ; and now to
try the issues, herein come the jurors,” etc.; recites the empanneling
of jury; trial; verdict for plaintiffs; motion for a new trial and in
arrest. -

The motion for new trial was overruled, judgment rendered on the
verdict, and bill of exceptions filed.

On the trial, the plaintiffs introduced Edmund P. Sexton as a witness,
by whom they proved the making and delivery of the instrument in writ-
ing, of which the following is a copy, viz.:

( Copy of Mortgage from E. P. Sexton.)

« Whereas, I, Edmund P. Sexton, of the village of Oregon, county of Ogle, and
State of Illinois, am justly indebted to James G. Manlove in the sum of six hundred
and forty-four dollars; to J. H. Ransom & Co.. about the sum of nine hundred and
sixty-six dollars ; to Bates, Taylor & Co., about the sum of six hundred dollars; to
Cummnings, Collins & Seaman, about the sum of twenty-four hundred dollars; to
Hoppick & Moodey, about five hundred dollars; to Bridge and Shepherd, the sum
of one hundred and eleven dollars ; to Levee & Lauendick, four hundred and seven
dollars ; Lyman Cook & Co., one hundred and twenty-nine dollars ; Blume, Palmer
& Steuelt, three hundred and thirty dollars; Griffin & Titus, five hundred and two
dollars. And whereas, I am unable to pay or discharge said debts without further
time, and being desirous to secure the payment of the same, therefore, this indenture
witnesseth, that T, Bdmund P. Sexton, party of the first part, and J. H. Bates, and
J. H. Ransom, of the city of New York, parties of the second part, that the said
party of the first part being so justly indebted to the several persons before named,
in the several sums mentioned above, amounting to the sum of six thousand two
hundred and ninety-seven dollars, for and in consideration of the same, and for the
purpose of securing the payment thereof, have granted, bargained, sold and mort-
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gaged, and by these presents, do grant, bargain, sell and mortgage, unto the said
J. H. Bates and J. H. Ransom, parties of the second part, all the goods, chattels
and personal property belonging to the party of the first part, and now in his posses-
sion in the building known as Entyre’s buiding, that part now occupied by the party
of the first partin the village of Oregon, county of Ogle, and State of Illinois, said
property to include all the merchandise and stock in trade, consisting of thirty pieces
of Broadcloths, Cassimeres and Satinetts ; thirty picces of Ginghams; three hundred
pieces of Prints; thirty pieces of Alpacus; twenty pieces of Dress Goods; twenty
pieces of Ribbons ; fifty pieces of Shirting; a quantity of Shecting ; twenty picces of
Cambric ; four pieces of Velvet; five pieces of Silks ; sixty over and under Coats;
thirty pair of Pants; thirty Vests; twelve cases of Boots; one hundred pair of
Shoes ; fifty pair of Brogans; a quantity of Groceries; a quantity of Hardware ;
a quantity of Crockery ; together with all and every article of merchandise of what-
ever kind and description now of said stock, to have and to hold all and singular
the said goods, wares and merchandise, hereinbefore granted, bargained and sold, or
mentioned, or intended so to be, unto the said parties of the second part, their
exccutors, administrators and assigns, to the only proper use and benefit of the
said parties of the second part, their executors, administrators and assigns forever.
Proviged always, and these presents are on this condition, that the said party of the

first part, his executors or administrators, shall and do well and truly pay, or cause
to be paid, unto the said partics of the second part, their executors, administrators
or assigns, the several sums of money due to each of said persons before mentioned,
with seven per cent. interest thereon, to be paid as follows, to wit: the said sum
specified to be paid first to J. G. Manlove, the said sum second to be paid to J. H.
Ransom & Co., the said sum specified third to Bates, Taylor & Co., and fourth to

pay the others, the other said several sums pro rata, hereinbefore mentioned, the
payment of all said several sums to be paid within fifteen months from the date, or
sooner if the proceeds of sale of said goods, wares and merchandise, will enable the
party of the first part to do so. It is hereby provided, by and between the parties
to this mortgage, that the said Edmund P. Sexton, party of the first part, shall have
and retain possession of all the goods, wares and merchandise hereby mortgaged,
for the purpose of selling and disposing of the same in the usual course of trade,
as heretofore followed, to sell for ready pay only, for the purpose of paying and
discharging the said several debts as befure mentioned, and for no other purpose ;
and that the said party of the first part, shall well and faithfully pay over to the
parties of the second part, all the money and avails of the sales, every thirty days
after the date hereof, or oftener if he choose so to do, for the purpose of paying
said debts, as before mentioned ; and it is also provided and agreed by the parties
to the mortgage, that the party of the first Kmrb shall not remove said goods and

(=) . <
merchandise from the village of Oregon, where they are now situate, without the

consent of the parties of the second part, their agent or attorney. And it is also
provided and agrced between the parties to this mortgage, that it default be made in
the payments as aforesaid, or in case the party of the first part neglects to pay over,
as herein provided, the avails of the sales of said goods and merchandise to the
said party of the second part, their agent or attorney, as before provided, or in case
the said party of the first part shall do auy thing or act, whereby, in the opinion of
the parties of the second part, their agent or attorney shall consider this security in
danger, then and in that case it shall and may be lawful for the said parties of the
second part, their agent or attorney, or assigns, executors or administrators, shall
have the right to take possession of the said goods and merchandise hereby mort-
gaged—(and all the goods and merchandise which may be hereinafter purchased by
the party of the first part,) wheresoever the same may be or can be found, and sell
the same at best price for cash which can be obtained, and from the sales pay and
discharge the said several sums before mentioned, which may remain unpaid or unsat-
isfied ; and in case there shall be more than sufficient to pay the same, the remainder
shall be returned to the said party of the first part, after paying all costs and charges
in the premises. Tt is also further provided, that in case the party of the first part
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shall well and faithfully 'perform the conditions of this mortgage on his part, pay
and discharge the said several debts as before mentioned, at the time and in the
manner before specified, then these presents and every matter and thing herein con-
tained, and this mortgage, shall be cancelled and delivered up.
In witness whereof, the party of the first part has hereunto set his hand and seal
this fifth day of our Lord one thousand eight hundred and fifty-five.
(Signed,) EDMUND P. SEXTON. [sEAL.]
Witness, Davip S. Pripk.
This Mortgage was acknowledged before me by Idmund P. Sexton, this 5th day
of March, A. D. 1855
DAVID S. PRIDE, J. P. [sEAL.]

Which said instrument was recorded in the Recorder’s office, Ogle
county, March 5, 1855. And thereupon the said plaintiffs offered said
instrument in evidence; to the reading of which to the jury, defendant
objected, which objection was overruled, and said instrument was allowed
to be read to the jury; to which ruling, defendant excepted.

Plaintiffs further proved by said Sexton, that at the time of the mak-
ing said instrument in writing, E. S. Smith, the attorney and agent of
the plaintiffs, took possession of the goods described therein for the
plaintiffs, and employed witness, as provided for in said instrument, to
sell «aid goods, directed witness to get out handbills, and before the
handbills were got out, the goods were levied upon by a person pur-
porting to be a deputy Marshal ; that at the time said writing was made,
and also at the time ol the levy by said Marshal, the goods were in a
store in Oregon, Ogle county ; that witness was a merchant selling goods
in said store at the time of making said writing ; that after making the
same, witness continued to sell goods, and was in the possession of the
same till they were levied on by the Marshal; that he did not.change
his sign after making said writing ; that after the making said instru-
ment, and before the goods were levied on by said Marshal, witness sold
some of the goods in the writing mentioned, and paid proceeds to H. A.
Mix, the attorney of the plaintifis; that the plaintiffs resided in New
York ; that after the said instrument was made, witness replenished said
stock of goods by purchases made by witness of pedlars ; that the goods
in the writing mentioned were the same goods taken by the deputy
Marshall, and by the Marshal delivered to Davis, the defendant, and the
same replevied in this suit; that the proceeds of the sales paid over to
Mix, was §644. Witness said that Smith took possession of the goods
about the middle of April.

The said plaintiffs, further to prove the issue on their part, produced,
and caused to be sworn, Henry A. Mix, and the defendant, by his coun-
sel, objected to said Mix being examined as a witness, which objection
was overruled by the court, and the defendent did then and there except
to the ruling of the court in overruling the said objection, and allowing
said Mix to be examined as a witness. Plaintiffs proved by said Mix
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that the defendant was in possession of the goods at the time they were
replevied, and that, as the agent of the plaintiffs, he (Mix) demanded
the goods of the defendant before this suit was commenced.

The plaintiffs here closed their evidence, and the defendant, to prove
the issue on his part, produced and offered in evidence a writ of execu-
tion from the U. S. Court, Northern District of Illinois, in favor of
Thomas A. Cummings e/ al., against the property of said Sexton, dated
April 26, 1855, for $2,452.70, and directed to the marshal of said
district. Also the levy by virtue of said exccution, made April 27,
1855, by Harry Wilton, U. S. Marshal, by Michael Regan, deputy, on the
said stock of goods, with inventory thereof in detail, and the return of
said execution, setting forth that on the 10th day of May, 1855, the
sheriff of Ogle county took the stock under replevin writ—copies of
which said execution, levy and return, are given in full in record. To
the reading of which said execution, levy and return, to the jury, the
plaintiffs did object; which objection was sustained by the court; to
which ruling of the court in refusing to allow said execution, levy and
return to be read to the jury, the defendant excepted.

This was all the evidence in the case.

Thereupon the plaintiffs, by their counsel, asked the court to give to
the jury the following instruction, to wit: The plaintiffs ask the court
to instruct the jury that the chattel mortgage offered in evidence, if the
plaintiffs took possession under it, is good and valid as between plaintiff,
the maker, Sexton; and in the absence of all other proof, entitles the
plaintiffs to recover.” Which said instruction the court gave ; to the
giving of which instruction, the defendant, by his counsel, did then and
there except.

The jury rendered a verdict for the plaintiffs.
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Defendant enters motion for a new trial, which was overruled by the
court. Defendant excepts to such ruling, and files bill of exceptions ;
brings the case into this court, and assigns the following errors in the

record, viz:

1. The court erred in admitting the instrument in writing, or chattel
mortgage, to be read to the jury.

2. The court erred in allowing Henry A. Mix to be sworn as a wit-
ness before the jury.

8. The court erred in allowing the case to be tried, without dispos-
ing of the defendant’s demurrer.

4. The court erred in allowing the case to be tried without an issue
joined on defendant’s second and third pleas.

5. The court erred in rejecting from the jury the evidence offered
by defendant.

6. The court erred in giving the plaintiffs’ instruction to the jury.

7. The court erred in overruling motion for new trial,—because,
First, The verdict is against the law, and Second, The verdict is against
the evidence.

GEO. W. THOMPSON and M. P. SWEET,
For Plaintiff in Error.
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SUPREME COURT OF ILLINOIS.

WILLIAM DAVIS,
Plaintiff in Error,

vSs.

JONATHAN H. RANSOM, anD
JOSHUA H. BATES,
Defendants in Error.

ABSTRACT OF RECORD.

This was an action of Replevin brought by Ransom and Bates in the
Ogr\Cucmt Court against Davis, to recover a stock of goods from the
possession of the defendant, and they file their plaint, sworn to by Henry
A. Mix, in which he swears ¢ for and in behalf of” the plaintiffs, that
the plaintiffs are the owners of the goods, as mortgagers under a certain
chattel mortgage, made by one Edmund P. Sexton to them, hereinafter
set forth.

Plaintiffs file their security for costs; made and exccuted by H. A.
Mifc, and also their replevin bond, made and executed by Ransom and
Bates, “by H. A. Mix, his attorney hereto duly authorized,” and also
executed by Henry A. Mix, as security.

The replevin writ is returned by the sheriff, as exechted, by replevying
and delivering the goods into the possession of plaintiffs’ agent, H. A.
Mix.

Plaintiffs, by H. A. Mix, as their attorney, file their declaration in the
detinet.

The defendant claimed to hold the goods, as the custodian of the U.
S. Marshal, by virtue of a levy under an execution from the U. S. Court

P
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against the goods of said Sexton, issued upon a judgment in favor of
Cummings, Collins, Seaman, and Slate ; and pleaded, by Higgins and
Thompson, his attorneys,

1st. The general issue.

2nd. That the goods were the property of Sexton,and not the property
of the plaintiffs—the rccovery of a judgment at the April term, 1855, in
the U. S. Court, Northern District of Illinois, in favor of Thomas A.
Cummins e¢ al. against Sexton for $2,452.70—the writ of execution on
said judgment, issued April 26, 1855, against the property of said
Sexton, for said sum, to the marshal of said district—the levy, by
Michael Regan, then and there being deputy U. S. Marshal, duly
authorized and appointed to execute said writ, made April 27, 1855, on
the said goods, and the placing the goods in the hands of defendant
Davis as custodian ; concluding with verification.

3rd. That the goods were the property of Sexton, and not the property
of the plaintiffs ; concluding with verification.

The plaintiffs, by H. A. Mix, attorney, at the May term, 1856, add
stmiliter to general issue, and reply, 1s¢, to defendant’s second plea,
precludi non, because the goods were the property of plaintiffs, and not
the property of Sexton—concluding to the country ; and 2nd, to defen-
dant’s third plea, precludi non, because the goods were the property of
the plaintiffs, and not the property of Sexton—concluding to the coun-
try ; with similiters added.

Leave is granted at the said May term, 1856, to plaintiffs, to file
double replications to defendant’s pleas.

At the May term, 1856, a trial was had, and verdict rendered by the

jury for the plaintifis. Motion for new trial entered and overruled.

At the October term, 1857, the cause was again placed on the docket
on motion of Thompson & Sweet, defendant’s attorneys, and in conformity
with the order of the Supreme Court, (reversing judgment and rcmand-
ing cause.)

On motion of Mix, plaintiffs’ attorney, at the June term, 1858, leave
was granted to plaintiffs to file a new replication.

Plaintiffs, at said June term, by Mix & Heaton, attorneys, file new
replication to defendant’s second plea, as follows:

1st. They reply further, precludi non, because they say that the said
Regan, in said plea named, was not a deputy Marshall of the U. S., duly
authorized and appointed as alleged—concluding to the country ; with
similiter added by plaintiffs.
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2nd. Further reply, precludi non, because there was not any such
judgment in the U. S. Court as alleged—concluding to the country ; with
similiter added by the plaintiffs. And

3rd. Further reply, precludi non, because there was not any such
execution as alleged—concluding to the country ; with similiter added by
plaintiffs.

Defendant, by Sweet & Thowpson, his attorneys, files a general
demurrer to replications of plaintiffs, tkirdly, fourthly, and fifthly above
pleaded.

At the October Term, 1858, the following order was entered, viz. :
¢« Jonathan H. Ransom, and
Joshua H. Bates,
vs.
William Davis.

Replevin.

This day come the plaintiffs, by Mix & Heaton, their attorneys, and
the defendant, by Sweet & Dutcher, his attorneys,” and now comes on to
be heard, ¢ the plaintiffs’ replications to the defendant’s pleas herein, and
after argument of counsel, and the court being fully advised in the prem-
ises, it is ordered, that the said replications be overruled ; and now to
try the issues, herein come the jurors,” etc.; recites the empanneling
of jury; trial; verdict for plaintiffs; motion for a new trial and in
arrest. ‘

The motion for new trial was overruled, judgment rendered on the
verdict, and bill of exceptions filed.

On the trial, the plaintiffs introduced Edmund P. Sexton as a witness,
by whom they proved the making and delivery of the instrument in writ-
ing, of which the following is a copy, viz. :

( Copy of Mortgage from E. P. Sexton.)

¢ Whereas, I, Edmund P. Sexton, of the village of Oregon, county of Ogle, and
State of Illinois, am justly indebted to Jaumes G. Manlove in the sum of six hundred
and forty-four dollars ; to J. FI. Ransom & Co., about the sum of nine hundred and
sixty-six dollars; to Bates, Taylor & Co., about the sum of six hundred dollars; to
Cummings, Collins & Seaman, about the sum of twenty-four hundred dollars; to
Hoppick & Moodey, about five hundred dollars; to Bridge and Shepherd, the sum
of one hundred and eleven dollars; to Levee & Lauendick, four hundred and seven
dollars ; Lyman Cook & Co., one hundred and twenty-nine dollars ; Blume, Palmer
& Steuelt, three hundred and thirty dollars; Griffin & Titus, five hundred and two
dollars.  And whereas, I am unable to pay or discharge said debts without further
time, and being desirous to secure the payment of the same, therefore, this indenture
witnesseth, that T, Jldmund P. Sexton, party of the first part, and J. H. Bates, and
J. H. Ransom, of the city of New York, parties of the second part, that the said
party of the first part being so justly indebted to the several persons before named,
in the several sums mentioned above, amounting to the sum of six thousand two
hundred and ninety-seven dollars, for and in consideration of the same, and for the
purpose of securing the payment thercof, have granted, bargained, sold and mort-
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gaged, and Dy these presents, do grant, bargain, scll and mortgage, unto the said
J. H. Bates and J. H. Ransom, parties of the second part, all the goods, chattels
and personal property belonging to the party of the fivst part, and now in his posses-
sion in the building known as Iintyre’s buiding, that part now occupied by the party
of the first partin the village of Oregon, county of Ogle, and State of Illinois, said
property to include all the merchandise and stock in trade, consisting of thirty pieces
of Broadcloths, Cassimeres and Satinetts ; thirty picces of Ginghams; three hundred
pieces of Prints; thirty pieces of Alpacas; twenty picces of Dress Goods; twenty
picces of Ribbons ; fifty picces of Shirting ; a quantity of Sheeting ; twenty pieces of
Cambric ; four pieces of Velvet; five pieces of Silks ; sixty over and under Coats;
thirty pair of Pants; thirty Vests; twelve cases of Boots; one hundred pair of
Shoes; fifty pair of Brogans; a quantity of Groceries; a (uantity of Hardware;
a quantity of Crockery ; together with all und every article of merchandise of what-
ever kind and description now of said stock, to have and to hold all and singular
the said goods, wares and merchandise, hereinbefore granted, bargained and sold, or
mentioned, or intended so to be, unto the said parties of the second part, their
executors, administrators and assigns, to the only proper use and benefit of the
said parties of the second part, their executors, administrators and assigns forever.
Provided always, and these presents are on this condition, that the said party of the
first part, his executors or administrators, shall and do well and truly pay, or cause
to be paid, uato the said partics of the second part, their executors, administrators
or assigns, the several sums of money due to each of said persons before mentioned,
with seven per cent. interest thereon, to be paid as follows, to wit: the said sum
specified to be paid first to J. G. Manlove, the said sum second to be paid to J. II.
Ransom & Co., the said sum specified third to Bates, Taylor & Co., and fourth to
pay the others, the other said several sums pro rala, hereinbefore mentioned, the
payment of all said several sums to be paid within fifteen montbs from the date, or
sooner if the proceeds of sale of said goods, wares and merchandise, will enable the
party of the first part to do so. It is hereby provided, by and between the parties
to this mortgage, that the said Edmund P. Sexton, party of the first part, shall have
and retain possession of all the goods, wares and merchandise hereby mortgaged,
for the purpose of selling and disposing of the same in the usual course of trade.
as heretofore followed, to sell for ready pay only, for the purpose of paying and
discharging the said several debts as before mentioned, and for no other purpose ;
and that the said party of the first part, shall well and faithfully pay over to the
parties of the second part, all the money and avails of the sales, every thirty days
after the date hereof, or oftener if he choose so to do, for the purpose of paying
suid debts, as before mentioned ; and it is also provided and agreed by the parties
to the mortgage, that the party of the first part shall not remove said goods and
merchandise from the village of Oregon, where they are now situate, without the
consent of the parties of the second part, their agent or attorney. And it is also
provided and agreed between the parties to this mortgage, that it default be made in
the payments as aforesaid, or in case the party of the first part neglects to pay over,
as herein provided, the avails of the sales of said goods and merchandise to the
said party of the second part, their agent or attorney, as before provided, or in case
the said party of the first part shall do any thing or act, whereby, in the opinion of
the parties of the second part, their agent or attorney shall consider this security in
danger, then and in that case it shall and may be lawful for the said parties of the
second part, their agent or attorney, or assigns, executors or administrators, shall
have the right to take possession of the said goods and merchandise hereby mort-
gaged—(and all the goods and merchandise which may be hereinafter purchased by
the party of the first part,) wheresoever the same may be or can be found, and sell
the same at best price for cash which can be obtained, and from the sales pay and
discharge the said several sums before mentioned, which may remain unpaid or unsat-
isfied ; and in case there shall be more than sufficient to pay the same, the remainder
shall be returned to the said party of the first part, after paying all costs and charges
in the premises. Tt is also further provided, that in case the party of the first part
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shall well and faithfully perform the conditions of this mortgage on his part, pay
and discharge the said several debts as before mentioned, at the time and in the
manner before specified, then these presents and every matter and thing herein con-
tained, and this mortgage, shall be cancelled and delivered up.

In witness whereof, the party of the first part has hereunto set Lis hand and scal
this fifth day of our Lord one thousand cight hundred and fifty-five.

(Signed,) EDMUND P. SEXTON. [sear.]
Witness, Davip S. Pripe.

This Mortgage was acknowledged before me by Edmund P. Sexton, this 5th day
of Mareh, A. D. 1855

DAVID 8. PRIDE, J. P.  [sear.]

Which said instrument was recorded in the Recorder’s office, Ogle
county, March 5, 1855. And thereupon the said plaintiffs offered said
instrument in evidence ; to the reading of which to the Jury, defendant
objected, which objection was overruled, and said instrument was allowed
to be read to the jury; to which ruling, defendant excepted.

Plaintiffs further proved by said Sexton, that at the time of the mak-
ing said instrument in writing, 1. S. Smith, the attorney and agent of
the plaintiffs, took possession of the goods described therein for the
plaintiffs, and employed witness, as provided for in said instrument, to
sell said goods, directed witness to get out handbills, and before the
handbills were got out, the goods were levied upon by a person pur-
porting to be a deputy Marshal ; that at the time said writing was made,
and also at the time of the levy by said Marshal, the goods were in a
store in Oregon, Ogle county ; that witness was a merchant selling goods
in said store at the time of making said writing ; that after making the
same, witness continued to sell goods, and was in the possession of the
same till they were levied on by the Marshal; that he did not change
his sign after making said writing ; that after the making said instru-
ment, and before the goods were levied on by said Mavshal, witness sold
some of the goods in the writing mentioned, and paid proceeds to H. A.
Mix, the attorney of the plaintiffs; that the plaintiffs resided in New
York; that after the said instrument was made, witness replenished said
stock of goods by purchases made by witness of pedlars ; that the goods
in the writing mentioned were the same goods taken by the deputy
Marshall, and by the Marshal delivered to Davis, the defendant, and the
same replevied in this suit; that the proceeds of the sales paid over to
Mix, was $644. Witness said that Smith took possession of the goods
about the middle of April.

The said plaintiffs, further to prove the issue on their part, produced,
and caused to be sworn, Henry A. Mix, and the defendant, by his coun-
sel, objected to said Mix being examined as a witness, which objcction
was overruled by the court, and the defendent did then and there except
to the ruling of the court in overruling the said objection, and allowing
said Mix to be examined as a witness. Plaintifls proved by said Mix
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that the defendant was in possession of the goods at the time they were
replevied, and that, as the agent of the plaintiffs, he (Mix) demanded
the goods of the defendant before this suit was commenced.

The plaintiffs here closed their evidence, and the defendant, to prove
the issue on his part, produced and offered in evidence a writ of execu-
tion from the U. S. Court, Northern District of Illinois, in favor of
Thomas A. Cummings et al., against the property of said Sexton, dated
April 26, 1855, for $2,452.70, and directed to the marshal of said
district. Also the levy by virtue of said exccution, made April 27,
1855, by Harry Wilton, U. S. Marshal, by Michael Regan, deputy, on the
said stock of goods, with inventory thercof in detail, and the return of
said execution, setting forth that on the 10th day of May, 1855, the
sheriff of Ogle county took the stock under replevin writ—copies of
which said execution, levy and return, are given in full in record. To
the reading of which said execution, levy and return, to the jury, the
plaintiffs did object ; which objection was sustained by the court; to
which ruling of the court in refusing to allow said execution, levy and
return to be read to the jury, the defendant excepted.

This was all the evidence in the case.

Thereupon the plaintiffs, by their counsel, asked the court to give to
the jury the following instruction, to wit: *The plaintiffs ask the court
to instruct the jury that the chattel mortgage offered in evidence, if the
plaintiffs took possession under it, is good and valid as between plaintift,
the maker, Sexton, and in the absence of all other proof, entitles the
plaintiffs to recover.” Which said instruction the court gave ; to the
giving of which instruction, the defendant, by his counscl, did then and
there except.

The jury rendered a verdict for the plaintiffs.
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Defendant enters motion for a new trial, which was overruled by the
court, Defendant excepts to such ruling, and files bill of exceptions;
brings the case into this court, and assigns the following errors in the

record, viz:

1. The court erred in admitting the instrument in writing, or chattel
mortgage, to be read to the jury.

2. The court erred in allowing Henry A. Mix to be sworn as a wit-
ness before the jury.

3. The court erred in allowing the case to be tried, without dispos-
ing of the defendant’s demurrer.

4. The court erred in allowing the case to be tried without an issue
joined on defendant’s second and third pleas.

5. The court erred in rejecting from the jury the evidence offered
by defendant.

6. The court erred in giving the plaintiffs’ instruction to the jury.

7. The court erred in overruling motion for new trial,—because,
First, The verdict is against the law, and Second, The verdict is against
the evidence.

GEO. W. THOMPSON and M. P. SWEET,
For Plaintyf in Error.
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SUPREME COURT OF ILLINOIS.

WILLIAM DAVIS,
Plaintiff in Error,
8.

JONATHAN H. RANSOM, AND

JOSHUA H. BATES,
Defendants in Error.

RECORD ABSTRACT OF RECORD.

PAGE.

1,2 This was an action of Replevin brought by Ransom and Bates in the

Ogle Circuit Court against Davis, to recover a stock of goods from the
possession of the defendant, and they file their plaint, sworn to by Henry
A. Mix, in which he swears ¢ for and in behalf of”’ the plaintiffs, that
the plaintiffs ave the owners of the goods, as mortgagers under a certain
chattel mortgage, made by one Edmund P. Sexton to them, hereinafter

set forth.

Plaintiffs file their security for costs, made and executed by H. A.
Mix, and also their replevin bond, made and executed by Ransom and
Bates, ¢ by H. A. Mix, his attorney hereto duly authorized,” and also
executed by Henry A. Mix, as security.

The replevin writ is returned by the sheriff, as executed, by replevying
and delivering the goods into the possession of plaintiffs’ agent, H. A.
Mix.

Plaintiffs, by H. A. Mix, as their attorney, file their declaration in the
detinet. .

The defendant claimed to hold the goods, as the custodian of the U.
S. Marshal, by virtue of a levy under an execution from the U. S. Court
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against the goods of said Sexton, issued upon a judgment in favor of
Cummings, Collins, Seaman, and Slate ; and pleaded, by Higgins and
Thompson, his attorneys,

1st. The general issue.

9nd. That the goods were the property of Sexton,and not the property
of the plaintifis—the recovery of a judgment at the April term, 1855, in
the U. S. Court, Northern District of Illinois, in favor of Thomas A.

. Cummins et al. against Sexton for $2,452.70—the writ of execution on

said judgment, issued April 26, 1855, against the property of said
Sexton, for said sum, to the marshal of said district—the levy, by
Michael Regan, then and there being deputy U. S. Marshal, duly
authorized and appointed to execute said writ, made April 27,1855, on
the said goods, and the placing the goods in the hands of defendant
Davis as custodian ; concluding with verification.

3rd. That the goods were the property of Sexton, and not the property
of the plaintiffs ; concluding with verification.

The plaintiffs, by H. A. Mix, attorney, at the May term, 1856, add
similiter to general issue, and reply, 1st, to defendant’s second plea,
precludi non, because the goods were the property of plaintiffs, and not
the property of Sexton—concluding to the country ; and 2nd, to defen-
dant’s third plea, precludi non, because the goods were the property of
the plaintiffs, and not the property of Sexton—concluding to the coun-
try ; with similiters added.

Leave is granted.at the said May term, 1856, to plaintiffs, to file
double replications to defendant’s pleas.

At the May term, 1856, a trial was had, and verdict rendered by the
jury for the plaintiffs. Motion for new trial entered and overruled.

At the October term, 1857, the cause was again placed on the docket
on motion of Thompson & Sweet, defendant’s attorneys, and in conformity
with the order of the Supreme Court, (reversing judgment and remand-
ing cause.)

On motion of Mix, plaintiffs’ attorney, at the June term, 1858, leave
was granted to plaintifis to file a new replication.

Plaintiffs, at said June term, by Mix & Heaton, attorneys, file new
replication to defendant’s second plea, as follows:

1st. They reply further, precludi non, because they say that the said
Regan, in said plea named, was not a deputy Marshall of the U. S., duly
authorized and appointed as alleged—concluding to the country ; with
similiter added by plaintiffs.
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ond. Further reply, precludi non, because there was not any such
judgment in the U. S. Court as alleged—concluding to the country ; with
similiter added by the plaintiffs. And

3rd. Further reply, precludi mon, because there was not any such
execution as alleged—concluding to the country ; with similiter added by
plaintiffs.

Defendant, by Sweet & Thowpson, his attorneys, files a general
demurrer to replications of plaintiffs, thirdly, fourthly, and fifthly above
pleaded.

At the October Term, 1858, the following order was entered, viz.:
« Jonathan H. Ransom, and

Joshua H. Bates,

vs.
William Davis.

This day come the plaintiffs, by Mix & Heaton, their attorneys, and
the defendant, by Sweet & Dutcher, his attorneys,” and now comes on to
be heard, ¢ the plaintiffs’ replications to the defendant’s pleas herein, and
after argument of counsel, and the court being fully advised in the prem-
ises, it is ordered, that the said replications be overruled ; and now to
try the issues, herein come the jurors,” etc.; recites the empanneling
of jury; trial; verdict for plaintiffs; motion for a new trial and in
arrest.

The motion for new trial was overruled, judgment rendered on the
verdict, and bill of exceptions filed.

Replevin.

On the trial, the plaintiffs introduced Edmund P. Sexton as a witness,
by whom they proved the making and delivery of the instrament in writ-
ing, of which the following is a copy, viz. :

( Copy of Mortgage from E. P. Sexton.)

¢« Whereas, I, Edmund P. Sexton, of the village of Oregon, county of Ogle, and
State of Illinois, am justly indebted to James G. Manlove in the sum of six hundred
and forty-four dollars ; to J. H. Ransom & Co., about the sum of nine hundred and
sixty-six dollars ; to Bates, Taylor & Co., about the sum of six hundred dollars; to
Cummings, Collins & Seaman, about the sum of twenty-four hundred dollars; to
Hoppick & Moodey, about five hundred dollars; to Bridge and Shepherd, the sum
of one hundred and eleven dollars; to Levee & Lauendick, four hundred and seven
dollars ; Liyman Cook & Co., one hundred and twenty-nine dollars ; Blume, Palmer
& Steuelt, three hundred and thirty dollars; Griffin & Titus, five hundred and two
dollars. And whereas, I am unable to pay or discharge said debts without further
time, and being desirous to secure the payment of the same, therefore, this indenture
witnesseth, that T, Edmund P. Sexton, party of the first part, and J. H. Bates, and
J. H. Ransom, of the city of New York, parties of the second part, that the said
party of the first part being so justly indebted to the several persons before named,
in the several sums mentioned above, amounting to the sum of six thousand two
hundred and ninety-seven dollars, for and in consideration of the same, and for the
purpose of securing the payment thereof, have granted, bargained, sold and mort-
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gaged, and by these presents, do grant, bargain, scll and mortgage, unto the said
J. H. Bates and J. H. Ransom, parties of the second part, all the goods, chattels
and personal property belonging to the party of the first part, and now in his posses-
sion in the building known as Entyre’s buiding, that part now occupied by the party
of the first partin the village of Oregon, county of Ogle, and State of Illinois, said
property to include all the merchandise and stock in trade, consisting of thirty picces
of Broadcloths, Cassimeres and Satinetts ; thirty pieces of Ginghams; three hundred
pieces of Prints; thirty pieces of Alpacas; twenty pieces of Dress Goods; twenty
pieces of Ribbons ; fifty pieces of Shirting ; a quantity of Sheeting ; twenty pieces of
Cambric ; four pieces of Velvet; five pieces of Silks ; sixty over and under Coats;
thirty pair of Paunts; thirty Vests; twelve cases of Boots; one hundred pair of
Shoes ; fifty pair of Brogans; a quantity of Groceries; a quantity of Hardware;
a quantity of Crockery ; together with all and every article of merchandise of what-
ever kind and description now of said stock, to have and to hold all and singular
the said goods, wures and merchandise, hereinbefore granted, bargained and sold, or
mentioned, or intended so to be, unto the said parties of the second part, their
executors, administrators and assigns, to the only proper use and benefit of the
said parties of the second part, their cxecutors, administrators and assigns forever.
Provided always, and these presents are on this condition, that the said party of the
first part, his executors or administrators, shall and do well and truly pay, or cause
to be paid, unto the said partics of the second part, their executors, administrators
or assigns, the several sums of money due to each of said persons before mentioned,
with seven per cent. interest thereon, to be paid as follows, to wit: the said sum
specified to be paid first to J. G. Munlove, the said sum second to be paid to J. ..
Ransom & Co., the said sum specified third to Bates, Taylor & Co., and fourth to
pay the others, the other said several sums pro rata, hereinbefore mentioned, the
payment of all said several sums to be paid within fifteen months from the date, or
sooner if the proceeds of sale of said goods, wares and merchandise, will enable the
party of the first part to do so. It is hereby provided, by and between the parties
to this mortgage, that the said Edmund P. Sexton, party of the first part, shall have
and retain possession of all the goods, wares and merchandise hereby mortgaged,
for the purpose of selling and disposing of the same in the usual course of trade,
as heretofore followed, to sell for ready pay only, for the purpose of paying and
discharging the said several debts as before mentioned, and for no other purpose ;
and that the said party of the first part, shall well and faithfully pay over to the
parties of the second part, all the money and avails of the sales, every thirty days
after the date hereof, or oftener if he choose so to do, for the purpose of paying
suid debts, as before mentioned ; and it is also provided and agreed by the parties
to the mortguge, that the party of the first part shall not remove said goods and
merchandise from the village of Oregon, where they are now situate, without the
consent of the parties of the second part, their agent or attorney. And it is also
provided and agreed between the parties to this mortgage, that it default be made in
the payments as aforesaid, or in case the party of the first part neglects to pay over,
as herein provided, the avails of the sales of said goods and merchandise to the
said party of the second part, their agent or attorney, as before provided, or in case
the said party of the first part shall do any thing or act, whereby, in the opinion of
the parties of the second part, their agent or attorney shall consider this security in
danger, then and in that case it shall and may be lawful for the said parties of the
second part, their agent or attorney, or assigns, executors or administrators, shall
have the right to take possession of the said goods and merchandise hereby mort-
gaged—(and all the goods and merchandise which may be hereinafter purchased by
the party of the first part,) wheresoever the same may be or can be found, and sell
the same at best price for cash which can be obtained, and from the sales pay and
discharge the said several sums before mentioned, which may remain unpaid or unsat-
isfied ; and in case there shall be more than sufficient to pay the same, the remainder
shall be returned to the said party of the first part, after paying all costs and charges
in the premises. It is also further provided, that in case the party of the first part
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shall well and faithfully perform the conditions of this mortgage on his part, pay
and discharge the said several debts as before mentioned, at the time and in the
manner before specified, then these presents and every matter and thing herein con-
tained, and this mortgage, shall be cancelled and delivered up.
In witness whereof, the party of the first part has hereunto set his hand and seal
this fifth day of our Lord one thousand eight hundred and fifty-five.
(Signed,) EDMUND P. SEXTON. [sEAL.]
Witness, Davip S. Pripke.
This Mortgage was acknowledged before me by Edmund P. Sexton, this 5th day
of March, A. D. 1855
DAVID S. PRIDE, J. P. [searn.]

Which said instrument was recorded in the Recorder’s office, Ogle
county, March 5, 1855. And thereupon the said plaintiffs offered said
instrument in evidence; to the reading of which to the jury, defendant
objected, which objection was overruled, and said instrument was allowed
to be read to the jury ; to which ruling, defendant excepted.

Plaintiffs further proved by said Sexton, that at the time of the mak-
ing said instrument in writing, 1. S. Smith, the attorney and agent of
the plaintiffs, took possession of the goods described therein for the
plaintiffs, and employed witness, as provided for in said instrument, to
sell said goods, directed witness to get out handbills, and before the
handbills were got out, the goods were levied upon by a person pur-
porting to be a deputy Marshal ; that at the time said writing was made,
and also at the time of the levy by said Marshal, the goods were in a
store in Oregon, Ogle county ; that witness was a merchant selling goods
in said store at the time of making said writing ; that after making the
same, witness continued to sell goods, and was in the possession of the
same till they were levied on by the Marshal; that he did not change
his sign after making said writing ; that after the making said instru-
ment, and before the goods were levied on by said Marshal, witness sold
some of the goods in the writing mentioned, and paid proceeds to H. A.
Mix, the attorney of the plaintifis; that the plaintiffs resided in New
York ; that after the said instrument was made, witness replenished said
stock of goods by purchases made by witness of pedlars; that the goods
in the writing mentioned were the same goods taken by the deputy
Marshall, and by the Marshal delivered to Davis, the defendant, and the
same replevied in this suit; that the proceeds of the sales paid over to
Mix, was $644. Witness said that Smith took possession of the goods
about the middle of April.

The said plaintiffs, further to prove the issue on their part, produced,
and caused to be sworn, Henry A. Mix, and the defendant, by his coun-
sel, objected to said Mix being examined as a witness, which objection
was overruled by the court, and the defendent did then and there except
to the ruling of the court in overruling the said objection, and allowing
said Mix to be examined as a witness. Plaintiffs proved by said Mix
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that the defendant was in possession of the goods at the time they were
replevied, and that, as the agent of the plaintiffs, he (Mix) demanded
the goods of the defendant before this suit was commenced.,

The plaintiffs here closed their evidence, and the defendant, to prove
the issue on his part, produced and offered in evidence a writ of execu-
tion from the U. S. Court, Northern District of Illinois, in favor of
Thomas A. Cummings et al., against the property of said Sexton, dated
April 26, 1855, for $2,452.70, and directed to the marshal of said
district. Also the levy by virtue of said exccution, made April 27,
1855, by Harry Wilton, U. S. Marshal, by Michael Regan, deputy, on the
said stock of goods, with inventory thercof in detail, and the return of
said execution, setting forth that on the 10th day of May, 1855, the
sheriff of Ogle county took the stock under replevin writ—copies of
which said execution, levy and return, are given in full in record. To
the reading of which said execution, levy and return, to the jury, the
plaintiffs did object ; which objection was sustained by the court; to
which ruling of the court in refusing to allow said execution, levy and
return to be read to the jury, the defendant excepted.

This was all the evidence in the case.

Thereupon the plaintiffs, by their counsel, asked the court to give to
the jury the following instruction, to wit: ¢ The plaintiffs ask the court
to instruct the jury that the chattel mortgage offered in evidence, if the
plaintiffs took possession under it, is good and valid as between plaintiff,
the maker, Sexton, and in the absence of all other proof, entitles the
plaintiffs to recover.” Which said instruction the court gave ; to the

giving of which instruction, the defendant, by his counsel, did then and
there except.

The jury rendered a verdict for the plaintiffs.
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Defendant eniers motion for a new trial, which was overruled by the
court. Defendant excepts to such ruling, and files bill of exceptions;
brings the case into this court, and assigns the following errors in the
record, viz:

1. The court erred in admitting the instrument in writing, or chattel
mortgage, to be read to the jury.

9. The court erred in allowing Henry A. Mix to be sworn as a wit-
ness before the jury.

8. The court erred in allowing the case to be tried, without dispos-
ing of the defendant’s demurrer.

4. The court erred in allowing the case to be tried without an issue
joined on defendant’s second and third pleas.

5. The court erred in rejecting from the jury the evidence offered
by defendant.

6. The court erred in giving the plaintiffs’ instruction to the jury.

7. The court erred in overruling motion for new trial,—because,
First, The verdict is against the law, and Second, The verdict is against
the evidence.

GEO. W. THOMPSON and M. P. SWEET,
For Plaintiff in Error.
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