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TERMS AND CONDITIONS ON WHICH MESSAGES ARE RECEIVED BY THIS COMPANY FOR TRANSMISSION.

The public are notifled, that, in order to guard ngalnst mistakes In the transmission of messages, every message6f fmportance ought to be repeated, by being sent back
station from which it 1s orfginally sent. Malf the usual price for transmission will be eharged for repeating the message.  Thiy Company will not be responsible tor mistakes or delays in the transmission or dellvery of
uurv.}ucnml messages, from whateyer cause they may arlse; nor will it be respousible for damages arlsing from mistakes or deluys in the transmission or Jull\'ury of a repeated message, beyond an amount exceeding two
lundred times the amount paid for sending the message; nor will It be respousible for delays arlsing from Interruptions in the working of {ts Telegraphs, nor for iny mlstake or omlssion of any other Company over whoss
Incs a message is to be sent to reach the place of i Al will I be received by this Company for transmission, subject to the ubove conditlons.
>
J. D. CATOXN, Pres't, Ottawa, Il
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Jameson & Morse, Printors, 14 La Sallo Strect.

IN THE SUPREME COURT

OF THE STATE OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM, A. D. 1861.

ALEXANDER WHITE,
APPELLANT,

Appeal from the Superior Court
vs. e
of Clicago.

MARTIN O. WALKER,
— APPELLEE.

ABSTRACT.

This was an action of assumpsit commenced by summons issued
Nov. 18th, 1859.

Amended declaration filed May 25th, 1860, consisting of two counts,
as follows, to wit:

1st. Court. TFor that whereas, heretofore to wit: on the eleventh
day of April, A. D. 1857, at the County of Cook, aforesaid, the said plaint-
tiff' then being possessed of certain premises, to wit: lot twenty-one (21)
twenty-two, (22) twenty three, (23) and twenty-four, (24) of block nine
(9) of Fort Dearborn Addition to Chicago, in the County of Cook, afore-
said, and the large frame building thereon, being the same lately occu-
pied by Mrs. Wemple as a boarding house, one William J. Napier
applied to the said plaintift and requested him to rent the said premises
to him for the term of two years from the I1st day of May, A. D. 1857,
and offered the said plaintift as rent therefor the sum of twelve hundred
dollars, ( as rent for said premises) for each year, in monthly payments,
of one hundred dollars each, in advance on the 1st day of each and every
month. But the said plaintiff not being willing to risk the chances of
collecting his rent from said William J. Napier, declined to rent the
said premises to him unless he should give the said plaintiff security for
the payment of the rent thereof. And thereupon the said William J.
Napier proposed to the said plaintiff that he would procure the said de-
fendant to guarantee the payment of the rent if the said plaintiff would
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rent the said premises to him on the terms and conditions aforesaid.
And afterwards, to wit, on the day and yecar aforesaid, at the County
of Cook aforesaid, the said defendant came to the said plaintiff with the
said William J. Napier and then and there agreed with the said plaint-
iff, that if he would lease the said premises to the said William J. Na-
pier on the terms aforesaid, that he the said defendant would become res-
ponsible for the payment of the rent, and would pay the same when due
if the said William J. Napier failed to pay the same when due, and the
said plaintiff’ then and there agreed in consideration ot the premises, that
he would rent the said premises to the said William J. Napier on the
terms aforesaid. The said plaintiff avers that in consideration of and
confiding in the promises and undertakings of the said defendant, the
said plaintiff did on the day and year aforesaid, at said County of Cook,
make and exccute under his hand and seal a written demise of the said
premises to the said William J. Napier for the full term of two years,

from the 1st day of May A. D. 1857, at and for the annual rent of twelve
hundred dollars, payable in monthly payments of onchundred dollars each
on the 1st day of every month in advance, and afterwards, to wit, on the
thirteenth day ot April, A. D. 1857, at the County of Cook aforesaid,

the said defendant in pursnance of the agreement made by him to Wil-

liam J. Napier, became responsible for the rent of the said William J.

Napier on the said written demise, to become due to the said plaintift,

and in consideration of the premises did execute his gnaranty in writing

on the back of the said written demise made by the said plaintift to the

said William J. Napier, and delivered the same to the said plaintiff, and

thereby then and there, the said defendant promised the said plaintiff to

pay him the sum of twelve hundred dollars for each year, for the full

term of two years in monthly payments of one hundred dollars each, on
the 1st day of each and cevery month, in advance from the 1st day of
May, A. D. 1857, for and during, and until, and including the 1st day of
April, A. D. 1859, as the rent on the said demise, of the said plaintiff to
the said William J. Napier of said premises, as the same became thereon,
in case the said William J. Napier should fail or neglect to pay the same
as aforesaid, the counterpart of which said written demise, sealed with
the seal of the said plaintiff, and of the said William J. Napier, is nowin the
possession of said plaintiff with the said guaranty of the said defendant
written thereon, and which he brings into Court, (a copy of which is al-
ready filed in this Court) as by said indenture reference being thereto
had will among other things more fully and at large appear. And the
said plaintiff avers that from the execution of the said guaranty by the

said defendant to him as aforesaid, the said plaintiff' delivered to the

said William J. Napier the said written demise, and in consideration of
the premises and relying upon the promises and undertakings of the said

defendant in that behalf, permitted the said William J. Napier to have

and enjoy the said premises for the full term of two years, to wit: for
the full term of said written demise, to wit : at the County of Cook afore-
said, and by virtue of the said written demise, the said William J. Na-




picr entered into and upon all and singular the said premises, to wit:
on the 1st day of May, A. D. 1857, at the County of Cook aforesaid, and
had, and used, and cnjoyed the same for the full term of the said inden-
ture thereof to him granted as aforesaid, but the said William J. Na-
pier did not pay the rent as the same became due on the said written de-
mise, but failed to do so and made default therein, and although often
requested so to do, did not nor would pay the same, nor did any one pay
the same for him, but so to do neglected and refused, and still so neglect
and refuse to pay the same to the said plaintiff. By means whereof and
by force of the Statute in such case made and provided, the said defen-
dant then and there became liable to pay the said sum of money men-
tioned as rent, to be paid in the said written demise according to the ten-
or and effect of the said indenture and of the said guaranty, and being
so liable he, the said defendant, in consideration thereof and in consider-
ation of the premises, afterwards, to wit : on the 13th day ot April, A. D.
1857, at the said County ot Cook, undertook, and then, and there, faith-
tully promised the said plaintiffto pay him the said several sums of mon-
ey when thereunto afterwards requested.

2d Count.
And whereas also, heretofore, to-wit : on the 11th day of April, A.

D. 1857, at the County of Cook, aforesaid, the said plaintiff being pos-

sessed of certain lands and tencments, to-wit : lots twenty-one, twenty-
two, twenty-three and twenty-four of block No. nine, of Fort Dearborn

Addition to Chicago, with the large frame building thereon, situated in
the County of Cook, and State of Illinois, being the same lately occupied
by Mrs. Wemple as a boarding house, and being so possessed of said
premisecs, one William J. Napier applied to the said plaintiff to have the
said plaintift rent to him the said premises for the term of two years, from
the first day ot May, A. D. 1857, at the yearly rent of twelve hundred
dollars, payable in monthly payments of one hundred dollars each, on
the first day of cach and every month in advance. But the said plaintiff
not being satistied that the said William J. Napier would pay hisrent for
said premises, in the event of the same being leased to him as aforesaid, the
said plaintift declined to rent the said premises to thesaid Wm. J. Napier,
unless he should give the said plaintiff security for the payment of the
rent thereof; and thereupon, the said William J. Napier proposed to the
said plaintiff, that he wonld procure the said defendant to become respon-
sible for the payment of the rent of the said premises, if the said plaintiff
would let them to him on the terms aforesaid ; to which proposition the

said plaintiff agreed, to-wit : at the County of Cook, aforesaid, and after-

wards, to-wit: on the day and year, aforesaid, at the County of Cook,

aforesaid, the said defendant and the said William J. Napier came to the
said plaintift, and then and there agreed with said plaintiff that he, the
said defendant, would become responsible to the said plaintiff for his
rent of the said premises, if he should rent the same to the said William
J. Napier on the terms atoresaid, and in the event that the said William




J. Napier failed to pay him his rent for said premises on such demise,
that he, the said defendant, would pay the rent himself when the same
became due, and in consideration of the promises and undertakings of
the said defendant in that behalf, the said plaintiff then and there agreed
to rent the said premises to the said William J. Napier, on the terms and

conditions aforesaid.

And the said plaintiff avers, that confidingin the promisesand under-
takings of the said defendant, and in consideration therzof, the said plain-
tiff did, on the day and year aforesaid, at said County of Cook, make and
execute under his hand and scal, a written demise of the said premises
to the said William J. Napier for the full term of two years, from the
first day of May, A. D. 1857, at and for the annual rent of twelve hun-
dred dollars, payable in monthly payments ot one hundred dollars each,
on the first day of every month in advance, which said indenture was in
the words and figures following, to-wit:

[Here follows a copy of the said indenture, which, as it hereafter
appears in the testimony, is here omitted, and reference made to the copy
appearing in the evidence.]

And afterwards, to-wit: on the thirteenth day of April, A. D. 1857,
at Chieago in said County of Couk, the said defendant in consideration
of the premises and in pursuance of the agreement made by him with
the said plaintiff on that behalf, as aforesaid, did execute and deliver to
the said plaintiff his written gunarantee, which said guarantee is in the
words and figures following, to-wit: ¢TI hereby gnarantec the payment
of the rent to become due on the within lease on the days the same be-
comes due.. Dated, Chicago, April 13th, 1857, and signed by the said
defendant, by the name and description of ““ Alex. White,” (meaning and
intending Alexander White, the said defendant,) which said written
guarantee was made upon the back of the said written demise, made as
aforesaid by the said plaintiff, to the said William J. Napier, and thereby
then and there the said defendant promised the said plaintift to pay him
the rent according to the tenor and effect of the said written demise, in
case the said William J. Napier failed to pay the same according to the
tenor and effect thereof.

The counterpart of which said indenture, the said plaintiff brings
here into Court, as by said indenture, retference being thereunto had, will
among other things more fully and at large appear.

And the said plaintiff avers, that upon the exccution of the said
guaranty by the said defendant to him, as aforesaid, the said plaintift de-
livered to the said William J. Napier, the said written demise, and in
consideration of the premises, and relying upon the promises and under-
takings of the said defendant in that behalf, permitted the said William
J. Napier to have and enjoy the said premises for the full term of two
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years, to-wit : for the full term of the said written demise, to-wit : at the
County of Cook, aforesaid. And the said plaintiff avers, that by virtue
of the said written demise, the said William J. Napier entered into and
upon the said demised premises, to-wit: on the first day of May, A. D.
1857, and had and enjoyed the same for the full term of the said written
demise thereof, to him granted as aforcsaid. But in the payment of the
rent, that became due on the said written demise, to the said plaintiff,
the said William J. Napier, made default and did not, nor any one for
him, pay the same according to the tenor and effect of said demise, but
so to do, totally failed and refused to do. By means whereof, and by
force of the statute in such case made and provided, the said defendant
then and there became liable to pay the said sum of money, to become
due on the said written demise, to the said plaintiff, according to the
tenor and eftect thereof, and of the tenor and effect of the said guaranty
by him made, as aforesaid. And being so liable, he, the said defendant,
in consideration thercof, and in consideration of the premises, afterwards,
to-wit : on the said 13th day of April, A. D. 1857, at said County of
Cook, undertook and then and there faithfully promised the said plain-
tiff to pay him the said several sums of money, when thereunto after-
wards requested, if the said William J. Napier should fail to pay the
same, as atoresaid.

Yet, the said defendant, not regarding his said promises and under-
takings, but contriving, &ec., although often requested so to do, has not
paid said plaintiff either of said sums of money above mentioned, or any
part thereof, but so to do, has hitherto wholly neglected and refused and
still does neglect and refuse,—to the damage of said plaintiff of twelve

hundred dollars, and therefore he brings this, his suit, &e.

Plea, general issue, and notice of special matter in defence, filed
June 16th, 1860, which notice is as follows :

“The above named plaintift and his attorney, J. W. Waughop, will
please take notice.—That upon the trial of the above eutitled cause, the
said defendant will rely upon the following special matter for a defence
to said action of plaintift':

1st. That the said plaintiff ought not to recover upon the cause of
action and promises in said amended declaration mentioned, because he
says that the said promises of defendant, in said declaration mentioned,
were special promises to answer for the debt and default of another per-
son, in manner and form as in said declaration mentioned and set forth,
and that no agreement in respect of or relating to the said promises, and
supposed causes of action, or either of them in said declaration mentioned,
or memorandum or note thereof;, wherein the consideration for the special
promises, or either of them, was stated or shown, was in writing and
signed by the said defendant or any person thereunto by him lawfully
authorized according to the statute in such case made and provided.




2d. That there was no consideration for the promises and undertak-
ings of defendant, or cither of them.

3d. Payment.

4th. That after the making of said lease, and sometime in the fall of
the year of 1857, or hefore that time, the street in the City of Chicago,
adjoining the said demised premises, was by said plaintiff, or by his, said
plaintiff’s, consent, raised to grade, that is to say the said street was raised
by adding and putting on of earth and stones several feet above the
height and condition it was in, when said premises were leased by
plaintiff to said Napier as in said declaration mentioned, whereby and
by means whereof, a nuisance was created by the water, dirt, and filth
which flowed in and upon the basement story of the house, sitnated npon
said premises, at all times, and often times covering the basement floor of
said housc several inches with water, Dy reason of which nuisance
caused by the conduct of said plaintiff, the said premises became unten-
antable, and the continued occupation of said premises by reason of the
flowing in of said water, dirt, and filth upon such premises caused by the
raising of said street, became and was at great risk and danger to the
health and comfortof said lessce, said Napier and his family, and produced
an eviction of said lessee by.said plaintiff which would have justified in
vacating said premises, and that at and about that time, to wit: on or
about the 1st day of December, A. D. 1857, the said plaintiff did agrec
to and with said Napier, lessee, in consideration of the foregoing facts,
and in consideration that said lessee was deprived of the bencficial en-
joyment of said premises, by reason of the raising of said street to grade,
as aforesaid, and in consideration and because the said lessee had for
some months previous theretolosthis boarders, (thesaid house having been
rented for and used as a boarding house) becanse of the said nuisance, and
because of the failure of said plaintift to do certain repairs, and imake certain
drains which he, plaintiff, agreed before that time with said lessee to do
and make. And for other good and sufficient considerations, that he,
the said plaintiff, would from and after that time, to wit: the making of
said agrecment reduce said rent for said premises, to eighty dollars per
month, and would from that time, and for the remainder of said term,
accept and reccive of and from said lessee the sum of eighty dollars per
month, as and for, full satistaction and payment of the rent of said prem-
ises; and that this defeudant should not after that time be liable for, or
called upon to pay any additional rent to said eighty dollars per month,
so agreed to be paid by said lessee, and agrced to be accepted by said
plaintiff, as aforesaid, and that at the time of the making of the said last
mentioned agreement, as to said eighty dollars per month, between said
plaintiff and said lessee, all the rent before that time, due and payable
on said lease, had been paid by said lessee to said plaintiff; and that the
said lessee did from and after the making of said agreement as to eighty
dollars per month, and until his, said lessee’s decease, (which occurred
sometime in the Spring or Summer of the year 1858) pay to said plaint-




iff, and said plaintiff did receive of and from said lessee, the sum andrate
of eighty dollars per month as and for full satisfaction, and payment, of
all rent becoming duc onsaid premises during said time, to wit: from the
making of said agreement to the decease of said lessee, and that after
the deccase of said lessee, the widow of said lessee, not being administra-
trix or exccutrix of said lessce, or having any right or authority to take
possession of or control of the estate of the leasehold interest of said les-
see, in said premises, which facts, and also the fact, of said deccase was
well known to said plaintiff, did take possession of and occupy said preni-
ises with the consent and permission of said plaintiff; and did from and
after the decease of her said husband, and until the 1st day of August, 1858,
pay to said plaintiff, and said plaintiff did aceept, from said Mrs. Napier,
widow, the sum of eighty dollars per month as rent of said premises, and
that on oraboutthesaid 1st day of August, the said premises having becomne
still more untenantable and unbeneficial by reason of said nuisance, and

in consideration thereof, and for other good and sutficient considerations,
the said plaintiff did agree to, and with the said Mrs. Napier, widow, to

accept and reccive from her, the said Mrs Napier, the sum of fifty dollars
per mounth from said 1st day of August, until the expiration of the term

in said lease mentioned as rent for said premises, and said Mrs. Napier did
pay to, and said plaintiff did reccive from her, the sum of fifty dollars

per month, fur each and every month, from said 1st day of August, un-

til the expiration of said term in said lease mentioned, as and for, andin

full of the rent of said premises for said time. That from and after the de-

cease of said lessee and until the expiration of the said lease, in said de-

claration mentioned, said premises were worth, and of the value not to

exceed, fifty dollars per mounth of said time, which sum or rate of fifty
dollars has been fully paid to,said plaintiff.

Oct. Sth, 1860, trial, and verdict Oct. 9th, 1860, in favor of plaintift
below, for §789.56, and motion for new trial by defendant.

Motion for new trial argued Nov. 24th, A. D. 1860, and taken under
advisement. Dee. 14th 1860, motion for new trial overruled and ex
ceptions entered by defendant and judgment entered upon the verdict,
appeal prayed and allowed, and bond and bill of exceptions thereafter
filed in accordance with the orders of said Court.

On the trial the plaintiff to prove the issues on his part called as a
witness, /. W. Waughop, who being sworn testitied as follows :

In the month of April, A. D. 1857, the premises in question were
occupied by one, Mrs. Wemple; Dr. lonsinger was' the lessce, and
she was occupying on his term. IIis term extended up to the 1st day
of May, A. D. 1859, the same as this lease. Napier applied to Honsin-
ger to purchase his lease and wanted Walker to consent to an agree-
ment, a substitution of Napier in the place of Honsinger, and applied
to me as Mr. Walker’s agent; I stated to them that we were satisfied




that Honsinger was good for the rent, that he had always paid his rent
promptly’and we could not take Napier in place of Honsinger. Napier
offered security and proposed the name of Alexander White to guaran-
tee the payment.

The defendant, by his counsel, objected to any further statements by
the witness, (whowas also the attorney of the plaintiff, and ther¢fore, gave
his testimony without putting any questions to himself,)as to the con-
sideration of the guaranty upon which this suit is brought, on the ground
that parol evidence to show the consideration was inadmissible, but the
Court overruled the objection, and allowed the witness to proceed, and ad-
mitted the evidence. To which ruling and decision of the Cowrt in over-
ruling the objection of said defendunt, and in admitting the evidence as to
the consideration aforesaid, the defendant, by his counsel, then and there
duly excepted.

The witness then proceeded.—I stated to Napier if he would give
White, I would give him a lease. I drew the lease, and it was executed
April 11th, A. D. 1857. It was signed on that day, but not delivered.
Afterwards White came and gunaranteed it.

The lease was dated April 11th, 1857, but the term was for two
years, from May 1st, A. 1. 1857. It was occupied during the term by
Napier and his family. White came before the lease was delivered and
guaranteed it, I then delivered it to Napier. This is the lease, and this
the guaranty. [The witness here indentified the lease and gnaranty here-

inafter inserted.]
On cross-examination, the witness said :

Both copies of the Jease remained in my possession. Did not deliver
Napier’s copy to him until after the guaranty was made. Napier had
not taken possession until after the leases were delivered. I know that
Napier’s copy was not delivered until after the gnaranty. I drew this
lease. We had drawn the lease to Alexander White directly, wishing
to make Aim make the covenants. He would not do it, but would guar-
anty, and did on the 13th of April, A.D. 1857. The alteration was3
made on the 11th, because White would not sign it as it was. Napier
had taken the lease to White for his signature, and returned it to me,
stating to me that White would call and guaranty. I stated the contc:nts
of the lease to White; he knew the rate and when it was to be paid ;
White may have read it when Napier took it to him, but I don’t know..
Think the street on which house stood was raised to grade in the Fall of
1857. The city raised the grade; who paid for it I don’t know ; sup-
pose it was done by an assessment by the city; not a part of my duty
to pay for such things. I simply collect rents and deposit them. I
used to be at the house two or three times a month. I know there was
water standing in the back yard. Walker constructed 2 drain there.




Think it was in the fall of 1857. That would be my best recollection.
My impression is that Mr. Napier died in the spring of 1858. I can not
tell whether he died intestate. His widow remained in the house to the
end of the term of the lease and then left. She paid rent on this lease.
No other person except the widow, after his decease, paid rent. She
continued paying rent. The rent commenced falling behind before he
died. How long before I don’t know. IIe paid §80 per month, which
lie said was all he could get together. I never inquired after any ad-
ministrator or executor of’ Napier. I knew the fact ot his death almost
immediately. Ie commenced falling behind Nov. A. D. 1857, for the
rent that fell due that month. IIe paid $30 at one time in Nov. 1857,
and $30 at another making $80. $30 on rent of Dec. 1857 in that month.
$50 on rent of Jan. 1858, and then $80 each month to July 1858. $80
per month was what he said he would be able to pay. He paid, Jan.
1858, $50; Feb. $80; March, §80. And the widow paid April, $80
May, $80; June, $80; July $80; Aug. $45; Sept. $50; Oct. $50 ; Nov.
$50 ; Dec. $50; Jan. 1859, $50; Feb. $50; March $50; April $20;
May $40. The Dee. 1857 rent was fully paid in Jan. 1858 ; $30 on the

month ot Dee. 1857, and $50 on the month of Jan. 1858 was all that was
paid on that month. Napier stated in Nov. 1857, that he was unable to

pay but $80 per month. He hoped to bring it up when business revived.

Hoped to make Walker reduce the rent and throw it off anyhow.

On re-examination the witness testified :

The amount of rent due on this lease is §705. Napier said he was
not able to pay bis rent, and if I would receive $80 on account he might
bring it up. Mrs. Napier said she could only spare me $50 per month.
T received it on account. She expressed herself very much disturbed
lest Mr. White would have to suffer. I told her Walker would not
press her for any more than she could pay on account. Rents were low-
er at this time. Walker would not press her for any more that she could
pay on account for he had security for the value.

On re-cross-examination the witness further testified :

I think Mrs. Napier was present when Napier stated that he would
only pay $80 per month, as before stated. Nobody else, I think. I do
not know that Walker saw them at all, except from Mrs. Napier. I had
the conversation with Napier. One or two days after Napier was buried
I saw Mrs. Napier. It was not then she spoke of $50 per month. Ske
paid $80 per month for sometime. I cannot remember whether she said
at the time I met her first, after his death, that she would pay $80. I
think she never said anything about it till August, and when she drop-
ped down to $50, nothing was said. ~She continued to pay $80 and noth-
ing was said. Perhaps some of lier children were about when I saw her.
She and her husband had been complaining about the premises. She
showed me through the back yard where the water came down and had




been coming down. He constructed a drain which obviated the difficulty.
I can not tell how long after the street was raised we built the drain.—
Think as soon as the effect was discovered. All the rent for the first six
months was punctually paid at $100 per month. It was in November,
1859, that the first ran behind.

The plaintiff then offered the lease and guaranty referred to, in evi-
dence. To the admaission of which, in evidence, the defendant by his coun-
sel, then and there objected, but the Court overruled the objection and
admitted said lease and guaranty in evidence. 7o which decision and
ruling of the Court, in overruling said objection and admitting said lease
and guaranty in evidence, the defendant, by his counsel, then and there
duly excepted.

The lease and guaranty were then read in evidence and were as fol-
lows, to wit :

“This Indenturc made this eleventh day ot April, in the year of our
Lord, one thousand eight hundred and fifty-seven, between Martin O.
Walker by John W. Waughop, his attorney in fact, ot Chicago Ill., par-
ty of the first part and W. J. Napier of the same place, party of the sec-
ond part:

Witnesseth, that the said parly of the first part, for and in consider-
ation of the covenants and agreements hereinafter mentioned, to be kept
and performed by the said party of the sccond part, his executors, ad-
ministrators and assigns, has demised and leased to the said party of the
second part, all those premises situate, Iying, and being in the City of
Chicago, in the County of Cook, in the State of Illinois, known and des-
cribed as follows, to wit: The large two story frame dwelling, lately
occupied by Mrs. Wemple as a boarding house, situated on lots (21)
twenty-one, (22) twenty-two, (23) twenty-three, and (24) twenty-four, in
block nine (9), Fort Dearborn Addition to Chicago. To have and to hold
the said above described premises with the appurtenances unto the said
party of the second part, his executors, administrators, and assigns, from
the first day of May in the yecar of our Lord, one thousand eight hundred
and fifty-seven, for and during and until the first day of May, 1859. And
the said party of the second part, in consideration of the leasing of the
premises aforesaid, by the said party of the first part to the said party of
the second part, does covenant and agree with the said party of the first
part his heirs, executors, administrators and assigns, to pay the said par-
ty of the first part, as rent for the said demised premises, the sum of
twelve hundred dollars per annum, payable in monthly payments of one
hundred dollars cach in advance, said premises to be kept in repair at
the expense of the said party of the second part.

And the said party of the second part further covenaunts with the said
party of the first part, that said second party has received said demised
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premises in good order and condition, and that at the expiration of the
time in this lease mentioned, he will yield up the premises to the said
party of the first part in as good condition as when the same were enter-
ed upon by the said party of the second part ; loss by fire or inevitable
accident or ordinary wear excepted, and also, will keep said premises in
good repair during this lease, at his own expense.

It is furtheragreed by the said party ofthe second part, that neither he
nor his legal representatives will underletsaid premises or any part there-
of, or assign this lease, without the written assent of said party of the first
part, had and obtained thereto.

And the said William J Napier, for himself and his heirs, excutors,
administrators and assigns, agrees further to pay (in addition to the rents
above specified ) all water rents, and assessments, taxes levied, or charged
on said premises, for and during the time for which this lease is granted,
and save said premises and the party of first part harmless therefrom, and
that he will keep said premises in a clean and healthy condition, in ac-
cordance with the ordinances of the city and directions of the sewerage
commissioners.

It is expressly understood, and agreed by and between the parties
aforesaid, that if the rent, above reserved or any part thereof, shall be
behind or unpaid, on the day of payment whereon the same ought to be
paid, as aforesaid, or if default shall be made in any of the covenants or
agreements lierein contained, to be kept by the said party of the sec-
ond part, his exceutors, administrators and assigns, it shall and may he
lawful for the said party of the first part his heirs, exccutors, administra-
tors, agent, attorney or assigns, at his election to declare said term end-
ed, and into the said premises or any part thereof, either with or without
process of law to re-cnter, and the said party of the second part, or any
other person or persons occupying in or upon the same, to expel, remove
and put out, using such force as- may be necessary in so doing, and the
said premises again to re-possess and enjoy, as in his first and former es-
tate, and to distrain for any rent that may be due thereon, upon any
property belonging to the said party of the second part, whether the same
be exempt from execution and distress by law or not, and the said party
of the second part, in that case hereby agrees to waive all legal rights
which he may have, to hold or retain any such property under any
exemption laws now in force in this State, or in any other way ; meaning
and intendinghereby, togive the said party of the first part, his heirs, ex-
ccutors, administrators, or assigus, a valid and first lien upon any and all
the goods, chattels or other property belonging to the said party of the
second part, as security for the payment of said rent in manner aforesaid,
anything hereinbefore contained to the contrary, notwithstanding. And
if at any time said term shall be ended, at such election of said party of
the first part, his heirs, executors, administrators or assigns, as aforesaid,




orin any other way, the said party of the second part, his heirs, exccu-

_tors, administrators, or assigns, do hereby covenant and agree to surren-
der and deliver up said above described premises and property, peaceably
to said party of the first part, his heirs, executors, administrators or as-
signs, immediately upon the determination of said lease, as aforesaid.
And if he shall remain in possession ot the same one day after notice of
such default, or after the termination ot this lease, in any of the ways,
above named, he shall be deemed guilty of a forcible detainer of said
premises, under the statute, and shall be subject to all the conditions, and
provisions above named, and to eviction and removal forcibly or other-
wise, with or without process ot law as above stated.

And it is further covenanted and agreed, by and between the parties,
that the party of the second part, shall pay and discharge all costs and
attorneys fees and expenses, that shall arise from enforcing the covenants
of this Indenture, by the party of the first part.

Witness the hands and seals of the parties aforesaid.

MARTIN O. WALKER, [sEAL.]
BY J. W WAUGHOP,

Aty in fact.

WAL J. NAPIER. [sEAL.]

« T hereby guarantec the payment of the rent, to become due on the
« within lease, on the days the same becomes due. Dated, Chicago,

« April 13th, 1857.
( Signed,) “ALEX. WHITE.”
The plaintiff then rested his case, and the defendant called as a

witness,

Julius Dyrenfurth, who being duly sworn testified as follows:

Iknew the plaintiff. I knew William J. Napier in his life time. T
resided with Napier on Randolph street, Nov. 1857.

The defendant, by his counsel, then propounded to the witness the

following questions:

« Do you know of any agreement between William J. Napier and
«the plaintiff in this suit, for the reduction, by said plaintiff, of the rent
« in the lease introduced in the evidence, and for what said reduction, if
« any, was made ?  1If yea, state the same.”

To which questions the plaintift objected, on the ground that parol
evidence could not be introduced to discharge the guarantor of an instru-
ment under seal, and the Court sustained the objection, and refused to al-




low the questions to be put to the witness. To which decision and ruling
of the Court, in sustaining said objection, and recfusing to allow said ques-
tions to be put tothe witness, the defendant then and there duly excepted.

The defendant then oftered to prove by the witness, Dyrenturth, that
William J. Napier, the lessce in the lease in question, in the month of
November, 1857, declared that he would vacate the premisesin question,
on the ground that the same were wholly untenantable, and that Walker,
the plaintiff; was liable to, and had agreed, after the commencement of
the tenancy, by parol, to put certain drains into the demised premises,
rendered necessary by the city authorities having raised the grade of the
street, which he, Walker, had not done. That Walker agreed with Na-
pier, in order to settle the dispute as to his liability to putin these drains,
and in consideration of his failure to put in said drains, and of Napier
releasing him from his said agreement, to reduce the rent to eighty dol-
lars per month, and that no more than that sum should be taken by
Walker, in satisfaction of the rent. And from that time on the rent was
received and paid at eighty dollars per month, under that agreement.
That this agreement was made afier the Nov. 1857 rent had become due,
and default had been made in the payment of it.

The defendant further offered to prove by witness, that the premises
became untenantable by reason of water standing in the basement, which
was caused by raising the street to grade by the city authorities. Also,
the value of the premises, at the time of the death of Napier, April, 1858,
and their value trom thence to the termination of the term.

To the proving of each and all which above enumerated facts and cir-
cumstances, the plaintiff, by his counsel, then and there objected, and the
Court sustained the objection and re¢fused to allow the witness to testify
thereto.

To which decision andruling of the Court, in sustaining said plain-
s’ said last mentioned objection, and in excluding said testimony, and
refusing to allow said proof to be made, the defendant, by his counsel,
then and there duly excepted.

The witness then proceeded as follows :

I went to see Walker with Mrs. Napier, in April, 1858, after Mr.
Napier’s death. He agreed to take eighty dollars per month from her,
it she would remain in the house, and that he would send her notice if

he should raise the rent from ‘eighty to one hundred dollars. It was Mr.
Walker’s words to Mrs. Napier and to me, in her presence, that he would
reduce the rent and authorize Waughop to send notice if he, Walker,
-aised it. There was another conversation at the same time when Mrs.
Napier told Walker that she could not pay any more, as the house was
wholly untenantable. Walker said it made no difference whether she
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paid or not, as hehad security. Mrs. Napier said she wowld remove then,
and Walker then replied that he would end it and take cighty dollarsfrom
Ler. T was present at this interview, as a friend of Mrs. Napier’'s. 1
went there for the purpose of’ befriending her, as 1 had been warned of
Mr. Walker’s character as a hard man.

Zhe plaintiff here objected to any further testimony of the witness, as
towhat transpired between Mrs. Napier and the plaintiff, at this or any
other interview, in regard to the rent of the demised premises and the con-
dition of the same, and the Court sustained the objection, and refused to
allow the witness to proceed with his testimony in vegard thereto. 7o which
decision and ruling of the Court the defendant then and there duly ci-
cepted.

The defendant then called as a witness, Mrs. Welliam J. Napier,
who being duly sworn, testified as follows :

The lease in question, in this suit, was never assigned to me. I kept
a boarding house in the building in question. The house was in such a
condition, after raising the grade, as to make it sunicidal to remain there.
All my boarders left. The water stood in the basement thick with slime.
I remained in the house to protect Mr. White. T am the widow of Wil-
liam J. Napier. He died in April, 1858. I was unable, in the summer
of 1858, to pay more than T did. T told Walker that the condition of the
building was such, and had been, that my boarders had all left. T told
him in August that I must either pay at the rate of fifty dollars per month
or I should leave. I was satisfied that the offer I made was accepted.
I had paid eighty dollars per month, and I paid fifty dollars per month
and ended it. I was willing they should take my furniture, or take the
fifty dollars. I told Waughop he would have to take the furniture or fif-

ty dollars per month.

The defendant then offered to prove by this witness the same facts
enumerated, in connection with the testimony of the witness, Dyrenfurth,
(to which, reference is hereby made) and the plaintiff, by his counsel, ob-
jected, and the Court sustained the objection, and refused to allow said
proof to be made.

To which ruling and decision of the Court, in sustaining said object-
ion, and refusing to allow said proof to be made, the de¢fendant, by his
counsel, then and there duly excepted.

The witness, on crossezamination, testified as follows: I do not re
member ever having said that I counld not do anything with Walker. I
could not have said so. I never expressed any fears that Walker would
hold White. I always supposed that Walker would stand by his word.
I do not recollect of saying that White was better able to pay this rent
than I was. I don’t recollect of ever having said that I was afraid White




would have to pay the rent. I didnot vacate the premises because I un-
derstood Mr. Walker to accept the offer of fifty dollars. I never was
notified that the whole rent was to be paid. I should not have stopped
there at all had I been so informed.

The defendant then introduced, in evidence, the original petition to
the Common Council for the raising of Randolph street, on which said
building stood, to grade, signed, *“S. B. & M. O. WALKER, ” among
others.

The petition was admitted to be the original petition filed for that
purpose ; and the defendant called as a witness,

J. W. Waughop, who, having been previously sworn in the cause,
testified :

That the signature to the said petition, was in S. B. Walker’s hand
writing, and not in that of M. O. Walker.

The defendant thereupon rested his case.

And the plaintiff, by his counsel thereupon, moved the Court to ex-
clude all the testimony given in the case, in regard to the untenantable
condition of the building, and the Court sustained the motion and exclu-
ded all the testimony which had fallen from the witnesses in regard there-
Zo from the consideration of the jury.

To which decision and ruling of the Court, in sustaining said motion
and excluding the said testimony, the defendant by his counsel, then and
there duly excepted.

This was all the testimony introduced by either party, in said cause.

And the arguments of the counsel on both sides being waived by
them, the Court gave the following instructions to the jury, on behalf of
the plaintiff, to-wit :

1. The jury in this cause will disregard all the cvidence offcred in
this cause, tending to show a discharge of the covenants to pay rent reserved
in the lease offered in this cause, as it would be improper for them to con-
sider any proof for that purpose, unless such proof' is in writing, and un-
der the seal of the party.

9. Al progf given in this cause, showing the condition of the said
premises in consequence of the raising of the grade of the street, by the
City of Chicago, in front of the said premises, offered for the puipose of
avoiding the payment of full rent under the lease and guarantee in this
suit, will be disregarded by the jury.
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3. In this cause the plaintiff' will be entitled to interest on all rents
not paid from the time the same became due and remained unpaid, at six
per cent per annum.

To the giving of which instructions, on behalf of the plaintiff, and
cach and every of them, the defendant by his counsel then and there
duly excepted.

And the Court gave to the jury the following instruction on behalf
of the defendant :

“It the jury believe from the evidence that the time of payment of
the rent, or any portion of the rent, was extended by valid agreement,
founded upon a valuable consideration between Walker and Napier, such
agreement would discharge the defendant from all liability, upon his
guarantee from the time of making such agreement.”

And the defendant, by his counsel, asked the Court to give to the
Jjury, on his behalf, the following instructions, to-wit:

“Ist, It is for the jury to determine whether the plaintiff accepted
Mus. Napier as his tenant, and if they believe from the evidence that such
was the fact, the plaintiff’ cannot recover any of the rent on the original
lease after the commencement of such tenancy.

“2d. It the jury belicve from the evidence, that W. J. Napier, from
November, 1857, to the time of his death, and his widow after his de-
cease, to May, 1859, occupied the premises in question, ata different rate
of rent and under a different agreement from that specified in the lease
in question, then they may infer a new leasing of said premises, and the
defendant is thereby discharged upon his gnarantee, and he is entitled to
a verdict in his favor.

*3d. In an action upon a guarantee of payment by a third person,
the plaintiff must prove that payment has not been made by such third
person, and therefore, if the jury are not satisfied by the evidence that
payment has not already been made to the plaintiff by the defendant,
they will find a verdict for the defendant.”

But the Court refused to give to the jury said last enumerated in-
structions on behalf of the defendant, or cither of them.

To which several rulings and decisicns of the Court, in refusing to
give said instructions and cach of them, the defendant duly and severally
excepted.

The jury returned a verdict for plaintift for §789.56, and defendant
entered his motion for a new trial, the grounds stated in which, are as
follows :
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1st. The Court erred in admitting parol proof as to the considera-
tion of the guaranty.

2d. The Court erred in admitting the lease and guaranty in evidence.

Z?d. The lease and guaranty show the guaranty to be an original
" ¥ o ) o A1'1re 1 ® vl » 1% >3 S
promise, and the (Jomlf, erred in receiving parol evidence to show it to
be a collateral undertaking.

4th. The Court erred in excluding the evidence of Dyrenfurth and
other proof offered by defendant from the jury,—in not permitting defen-
dant to prove certain facts, which he offered to prove.

5th. The Court erred in giving plaintiff’s instructions, and refusing
those requested by defendant.

6th. The verdict of the jury was contrary to the law of the case.

Motion for new trial over-ruled, and defendant enters his exceptions,
and judgment being entered upon the verdict, defendant prays appeal,
&e.

ERRORS ASSIGNED.

1st. That the Court erred in overruling the objection of the defen-
dant below, to the admission of the testimony of the witness, ‘Waughop,
as to the character and consideration of the guaranty on which this suit
was brought, and in admitting said testimony.

9d. That the Cowt erred in overruling the objection of the defen-
dant below, to the admission of the lease and guaranty in evidence, and
in admitting the same.

3d. That the Court erred in refusing to allow the question set forth
in the testimony of the witness, Dyrenfurth, to be put to that witness,
and in sustaining the objection of the plaintiff below thereto.

4th. That the Court erred in refusing to allow the defendant below
to prove the facts and circumstances by the witness, Dyrenfurth, which
said defendant offered to do, and in sustaining the objection of the plain-

tiff below thereto.

5th. That the Court erred in refusing to allow the witness, Dyren-
furth, to proceed with his testimony as to what transpired between Mus.
Napier and the plaintift' at the interview spoken of by the witness in re-
gard to the rent of the demised premises and the condition of the same,
and in sustaining the objection of the plaintiff below thereto.




6th. That the Court erred in refusing to allow the witness, Mrs.
William J. Napier, to testify to the facts detailed in the offer of proof in
connection with the testimony of the witness, Dyrenfurth, when the de-
fendant below again offered to prove the same by Mrs. Napier, and in
sustaining the objection of the plaintiff below thereto.

7th. That the Court crred in sustaining the motion made by the
plaintiff below, to exclude all the testimony in the case in regard to the
untenantable condition of the building in question, and in excluding all
the testimony which had fallen from the witnesses in regard thereto.

8th. That the Court erred in giving the instructions by the Court,
given on behalf of the plaintiff, and in giving each of them.

9th. That the Court erred in refusing to give the instructions asked
by the defendant, and numbered “1,” “2,” and “3,” and each of them.

10th. That the declaration aforesaid, and the matters thereiu con-
tained, are not sufficient in law for the said plaintiff below to have or
maintain his aforesaid action thereof against the said defendant below.

11th. That the Court erred in overruling the motion for a new trial,
made by the defendant below.

19th. That the Court erred in entering judgment on the verdict.
13th. That the verdict was against the law and the evidence.

14th. That the verdict was cxcessive and included interest, which
the defendant was not, by the law of the land, bound to pay.

15th. That the judgment aforesaid, in form aforesaid given, was

given in favor of the said plaintiff below, and against the said defendant

below, whereas, by the law of the land, the said judgment ought to have
been given in favor of said defendant and against said plaintiff.
MELVILLE W. FULLER,

AND
BAREKER & TULEY,
Attorneys for Appelland.
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Jameson & Morse, Prihtors, 14 La Sallo Strect.

IN THE SUPREME COURT

OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1861.

ALEXANDER WHITE,
APPELLANT,
o Appeal from the Superior Court
’ of Chicago.
MARTIN O. WALKER,

APPELLEE.
ABSTRACT.

This was an action of assumpsit commenced by summons issued
Nov. 18th, 1859.

Amended declaration filed May 25th, 1860, consisting of two counts,
as follows, to wit:

1st. Court. For that whereas, herctofore to wit: on the eleventh
day of April, A. D. 1857, at the County of Cook, aforesaid, the said plaint-
tiff' then being possessed of certain premises, to wit: lot twenty-one (21)
twenty-two, (22) twenty three, (23) and twenty-four, (24) of block nine
(9) of Fort Dearborn Addition to Chicagu, in the County of Cook, afore-
said, and the large frame building thereon, being the same lately occu-
pied by Mrs. Wemple as a boarding house, one William J. Napier
applied to the said plaintiff and requested him to rent the said premises
to him for the term of two years from the 1st day of May, A. D. 1857,
and offered the said plaintiff as rent therefor the sum of twelve hundred
dollars, ( as rent for said premises) for each year, in monthly payments,
of one hundred dollars each, in advance on the 1st day of each and every
month. But the said plaintiff not being willing to risk the chances of
collecting his rent from said William J. Napier, declined to rent the
said premises to him unless he should give the said plaintiff’ security for
the payment of the rent thereof. And thereupon the said William J.
Napier proposed to the said plaintiff that he would procurc the said de-
fendant to guarantee the payment of the rent if the said plaintiff would




rent the said premises to him on the terms and conditions aforesaid.
And afterwards, to wit, on the day and year aforesaid, at the County
of Cook aforesaid, the said defendant came to the said plaintiff with the
said William J. Napier and then and there agreed with the said plaint-
iff, that if he would lease the said premises to the said William J. Na-
pier on the terms aforesaid, that he the said defendant would become res-
ponsible for the payment of the rent, and would pay the same when due
it the said William J. Napier failed to pay the same when due, and the
said plaintiff then and there agreed in consideration of the premises, that
he would rent the said premises to the said William J. Napier on the
terms aforesaid. The said plaintiff avers that in consideration of and
confiding in the promises and undertakings of the said defendant, the
said plaintiff did on the day and year aforesaid, at said County of Cook,
make and execute under his hand and seal a written demise of the said
premises to the said William J. Napier for the full term of two years,
from the 1st day of May A. D. 1857, at and for the annual rent of twelve
hundred dollars, payable in monthly payments of onehundred dollars each
on the 1st day of every month in advance, and afterwards, to wit, on the
thirteenth day of April, A. D. 1857, at the County of Cook aforesaid,
the said defendant in pursuance of the agreement made by him to Wil-
liam J. Napier, became responsible for the rent of the said William J.
Napier on the said written demise, to become due to the said plaintiff,
and in consideration of the premises did execute his guaranty in writing
on the back of the said written demise made by the said plaintiff to the
said William J. Napier, and delivered the same to the said plaintiff, and
thereby then and there, the said defendant promised the said plaintiff to
pay him the sum of twelve hundred dollars for each year, for the full
term of two years in monthly payinents of one hundred dollars each, on
the 1st day of each and cvery month, in advance from the 1st day of
May, A. D. 1857, for and during, and until, and including the 1st day of
April, A. D. 1859, as the rent on the said demise, of the said plaintiff to
the said William J. Napier of said premises, as the same became thereon,
in case the said William J. Napier should fail or neglect to pay the same
as aforesaid, the counterpart of which said written demise, sealed with
the seal of the said plaintiff, and of the said William J. Napier, is nowin the
possession of said plaintiff with the said guaranty of the said defendant
written thereon, and which he brings into Court, (a copy of which is al-
ready filed in this Court) as by said indenture reference being thereto
had will among other things more fully and at large appear. And the
said plaintiff avers that from the execution of the said guaranty by the
said defendant to him as aforesaid, the said plaintiff delivered to the
said William J. Napier the said written demise, and in consideration of
the premises and relying upon the promises and undertakings of the said
defendant in that behalf, permitted the said William J. Napier to have
and enjoy the said premises for the full terin of two years, to wit: for
the full term of said written demise, to wit: at the County of Cook afore-
said, and by virtue of the said written demise, the said William J. Na-




picr entered into and upon all and singular the said premises, to wit :
on the 1st day of May, A. D. 1857, at the County of Cook aforesaid, and
had, and used, and cnjoyed the same for the full term of the said inden-
ture thereof to him granted as aforesaid, but the said William J. Na-
pier did not pay the rent as the same became due on the said written de-
mise, but failed to do so and made default therein, and although often
requested so to do, did not nor would pay the same, nor did any one pay
the same for him, but so to do neglected and refused, and still so negleet
and refusc to pay the same to the said plaintiff. DBy means whereof and
by force of the Statute in such case made and provided, the said defen-
dant then and there became liable to pay the said sum of money men-
tioned as rent, to be paid in the said written demise according to the ten-
or and effect of the said indenture and of the said gnaranty, and being
so liable he, the said defendant, in consideration thereof and in consider-
ation of the premises, afterwards, to wit: onthe 13th day of April, A. D.
1857, at the said County of Cook, undertook, and then, and there, faith-
fully promised the said plaintiffto pay him the said several sums of mon-
ey when thereunto afterwards requested.

2d Count.

And whereas also, herctofore, to-wit: on the 11th day of April, A.
D. 1857, at the County of Cook, aforesaid, the said plaintiff’ being pos-
sessed of certain lands and tenements, to-wit : lots twenty-one, twenty-
two, twenty-three and twenty-four of block No. nine, of Fort Dearborn
Addition to Chicago, with the large frame building thereon, situated in
the County of Cook, and State of Illinois, being the same lately occupied
by Mrs. Wemple as a boarding house, and being so possessed of said
premises, one William J. Napier applied to the said plaintiff to have the
said plaintiff' rent to him the said premises for the term of two years, from
the first day of May, A. D. 1857, at the yearly rent of twelve hundred
dollars, payable in monthly payments of one hundred dollars each, on
the first day of cach and every month in advance. But the said plaintiff
not being satisfied that the said William J. Napier would pay his rent for
said premises, in the event of the same being leased to him as aforesaid, the
said plaintiff declined to rent the said premises to thesaid Wm. J. Napier,
unless he should give the said plaintiff security for the payment of the
rent thereof’; and thercupon, the said William J. Napier proposed to the
said plaintiff, that he would procure the said defendant to become respon-
sible for the payment of the rent of the said premises, if the said plaintift
would let them to him on the terms aforesaid ; to which proposition the
said plaintiff agreed, to-wit: at the County of Cook, aforesaid, and atter-
wards, to-wit: on the day and year, aforesaid, at the County ot Cook,
aforesaid, the said defendant and the said William J. Napier came to the
said plaintiff; and then and there agreed with said plaintiff that he, the
said defendant, would become responsible to the said plaintiff for his
rent of the said premises, if he should rent the same to the said William
J. Napier on the terms aforesaid, and in the event that the said William
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years, to-wit : for the full term of the said written demise, to-wit : at the
County of Cook, aforesaid. And the said plaintiff avers, that by virtue
of the said written demise, the said William J. Napier entered into and
upon the said demised premises, to-wit: on the first day of May, A. D.

1857, and had and enjoyed the same for the full term of the said written

demise thereof, to him granted as aforesaid. But in the payment of the

rent, that became ‘due on the said written demise, to the said plaintiff,

the said William J. Napicr, made default and did not, nor any one for

him, pay the same according to the tenor and effect of said demise, but
so to do, totally failed and refused to do. By means whereof, and by
force of the statute in such case made and provided, the said defendant
then and there became liable to pay the said sum of money, to become
due on the said written demise, to the said plaintiff, according to the
tenor and effect thereof, and of the tenor and eftect of the said guaranty
by him made, as aforesaid. And being so liable, he, the said defendant,
in consideration thereof, and in consideration of the premises, afterwards,
to-wit: on the said 13th day of April, A. D. 1857, at said County of
Cook, undertook and then and there faithfully promised the said plain-
tiff to pay him the said several sums of money, when thereunto after-
wards requested, if the said William J. Napier should fail to pay the
same, as aforesaid.

Yet, the said defendant, not regarding his said promises and under-
takings, but contriving, &c., although often requested so to do, has not
paid said plaintiff either of said sums of money above mentioned, or any
part thereof, but so to do, has hitherto wholly neglected and refused and
still does neglect and refuse,—to the damage of said plaintiff of twelve
hundred dollars, and therefore he brings this, his suit, &c.

Plea, general issue, and notice of special matter in defence, filed
June 16th, 1860, which notice is as follows :

« The above named plaintiff and his attorney, J. W. Waughop, will
please take notice.—That upon the trial of the above cutitled cause, the
said defendant will rely upon the following special matter for a defence
to said action of plaintiff:

1st. That the said plaintiff ought not to recover upon the cause of
action and promises in said amended declaration mentioned, because he
says that the said promises of defendant, in said declaration mentioned,
were special promises to answer for the debt and default of another per-
son, in manner and form as in said declaration mentioned and set forth,
and that no agreement in respect of or relating to the said promises, and
supposed causes of action, or either of them in said declaration mentioned,
or memorandum or note thereof, wherein the consideration for the special
promises, or either of them, was stated or shown, was in writing and
signed by the said defendant or any person thereunto by him lawfully
authorized according to the statute in such case made and provided.
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2d. That there was no consideration for the promises and undertak-

ings of defendant, or either of them.

o
o

3d. Payment.

4th. That after the making of said lease, and sometime in the fall of
the year of 1857, or before that time, the street in the City of Chicago,
adjoining the said demised premises, was by said plaintiff, or by his, said
plaintiff’s, consent, raised to grade, that is to say the said street was raised
by adding and putting on of carth and stones several feet above the
height and condition it was in, when said premises were leased by
plaintiff to said Napier as in said declaration mentioned, whereby and
by means whereof, a nuisance was created by the water, dirt, and filth
which flowed in and upon the basement story of the house, sitnated upon
said premises, at all times, and often times covering the basement floor of
said housc several inches with water; Dy reason of which nuisance
caused by the conduct of said plaintiff, the said premises became unten-
antable, and the continued occupation of said premises by reason of the
flowing in of said water, dirt, and filth upon such premises caused by the
raising of said street, became and was at great risk and danger to the
health and comfortof said lessee, said Napier and his family, and produced
an eviction of said lessee by, said plaintiff which would have justified in
vacating said premises, and that at and about that time, to wit: on or
about the 1st day of December, A. D. 1857, the said plaintift' did agree
to and with said Napier, lessee, in consideration of the foregoing facts,
and in consideration that said lessee was deprived of the bencficial en-
joyment of said premises, by reason of the raising of said street to grade,
as aforesaid, and in consideration and because the said lessee had for
some months previous theretolosthis boarders, (thesaid house having been
rented for and used as a boarding house) becanseof the said nuisance, and
because of the failure of said plaintiff to do certain repairs, and make certain
drains which he, plaintiff, agrced before that time with said lessee to do
and make. And for other good and suflicient considerations, that he,

“the said plaintiff, would from and after that time, to wit: the making of

said agrecment reduce said rent for said premises, to eighty dollars per
month, and would from that time, and for the remainder of said term,
accept and reccive of and from said lessee the sur of eighty dollars per
month, as and for, full satistaction and payment of the rent of said prem-
ises; and that this defeudant should not after that time be liable for, or
called upon to pay any additional rent to said eighty dollars per nonth,
so agreed to be paid by said lessce, and agreed to be accepted by said
plaintiff, as aforesaid, and that at the time of the making of the said last
mentioned agreement, as to said cighty dollars per month, between said
plaintiff and said lessee, all the rent before that time, due and payable
on said lease, had been paid by said lessee to said plaintiff; and that the
said lessee did from and after the making of said agrecement as to eighty
dollars per month, and until his, said lessce’s decease, (which occurred
sometime in the Spring or Summer of the year 1858) pay to said plaint-




iff, and said plaintiff did receive of and from said lessee, the sum andrate
of cighty dollars per month as and for full satisfaction, and payment, of
all rent becoming due onsaid premises during said time, to wit: from the
making of said agreement to the decease of said lessee, and that after
the decease of said lessee, the widow of said lessee, not being administra-
trix or exccutrix of said lessce, or having any right or authority to take
possession of or control of the estate of the leaschold interest of said les-
see, in said premises, which facts, and also the fact, of said deccase was
well known to said plaintiff, did take possession of and occupy said prem-
ises with the consent and permission of said plaintiff; and did from and
after the decease of her said husband, and until the 1stday of August, 1858,
pay to said plaintiff, and said plaintiff did accept, from said Murs. Napier,
widow, the sum of eighty dollars per month as rent of said premises, and
that on orabout thesaid 1st day of August, the said premises having become
still more untenantable and unbeneficial by reason of said nuisance, and
in consideration thereof, and for other good and suflicient considerations,
the said plaintiff did agree to, and with the said Mrs. Napier, widow, to
aceept and receive from her, the said Mrs Napier, the sum of fifty dollars
per month from said 1st day of August, until the expiration of the term
in said lease mentioned as rent for said premises, and said Mrs. Napier did
pay to, and said plaintiff did reccive from her, the sum of fifty dollars
per month, for each and every month, from said 1st day of August, un-

til the expiration of said term in said lease mentioned, as and for, andin

full of the rent of said premises for said time. That from and after the de-

cease of said lessee and until the expiration of the said lease, in said de-

claration mentioned, said premises were worth, and of the value not to

exceed, fifty dollars per month of said time, which sum orrate of fifty

dollars has been fully paid to said plaintiff.

Oct. Sth, 1860, trial, and verdict Oct. 9th, 1860, in favor of plaintiff
below, for $789.56, and motion for new trial by defendant.

Motion for new trial argued Nov. 24th, A. D. 1860, and taken under
advisement. Dece. 14th 1860, motion for new trial overruled and ex-
ceptions entered by defendant and judgment entered upon the verdict,
appeal prayed and allowed, and bond and bill of exceptions thereafter
filed in accordance with the orders of said Court.

On the trial the plaintiff to prove the issues on his part called as a
witness, /. W. Waughop, who being sworn testified as follows :

In the month of April, A. D. 1857, the premises in question were
occupied by one, Mrs. Wemple; Dr. Ionsinger was the lessee, and
she was occupying on his term. Iis term extended up to the 1st day
of May, A. D. 1859, the same as this lease. Napier applied to Honsin-
ger to purchase his lease and wanted Walker to consent to an agree-
ment, a substitution of Napier in the place of Honsinger, and applied
to me as Mr. Walker’s agent; I stated to them that we were satisfied
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that Honsinger was good for the rent, that he had always paid his rent
promptly and we could not take Napier in place of Honsinger. Napier
offered seccurity and proposed the name of Alexander White to guaran-
tee the payment.

The defendant, by Iis counsel, objected to any further statements by
the witness, (who was also the attorney of the plaintiff, and therefore, gave
his testimony without putting any questions to himself,)as to the con-
sideration of the guaranty upon which this suit is brought, on the ground
that parol evidence to show the consideration was inadmissible, but the
Court overruled the objection, and allowed the witness to proceed, and ad-
mitted the cvidence. To which ruling and decision of the Cowrt in over-
ruling the objection of said defendunt, and in admitting the evidence as to
the consideration aforesaid, the defendant, by his counsel, then and there

duly excepted.

The witness then proceeded.—I stated to Napier if he would give
White, I would give him a lease. I drew the lease, and it was executed
April 11th, A. D. 1857. It was signed on that day, but not delivered.
Afterwards White came and guaranteed it.

The lease was dated April 11th, 1857, but the term was for two
years, from May 1st, A. D. 1857. It was occupied during the term by
Napier and his family. White came before the lease was delivered and
guaranteed it, I then delivered it to Napier. This is the lease, and this
the guaranty. [The witness here indentified the lease and guaranty here-

inafter inserted.]

On cross-examination, the witness said :

Both copies of the lease remained in my possession. Did not deliver
Napier’s copy to him until after the guaranty was made. Napier had
not taken possession until after the leases were delivered. I know that
Napier’s copy was not delivered until after the guaranty. I drew this
lease. We had drawn the lease to Alexander White directly, wishing
to make Aim make the covenanis. He would not do <t, but would guar-
anty, and did on the 13th of April, A.D. 1857. The alteration was
made on the 11th, because White would not sign it as it was. Napier
had taken the lease to White for his signature, and returned it to me,
stating to me that White would call and guaranty. I stated the contents
of the lease to White ; he knew the rate and when it was to be paid ;
White may have read it when Napier took it to him, but I don’t know.
Think the street on which house stood was raised to grade in the Fall of
1857. The city raised the grade; who paid for it I don’t know ; sup-
pose it was done by an assessment by the city ; not a part of my duty
to pay for such things. I simply collect rents and deposit them. I
used to be at the house two or three times a month. I know there was
water standing in the back yard. Walker constructed a drain there.




Think it was in the fall of 1857. That would be my best recollection.
My impression is that Mr. Napier died in the spring of 1858. I can not
tell whether he died intestate. His widow remained in the house to the
end of the term of the lease and then left. She paid rent on this lease.
No other person except the widow, after liis decease, paid rent. She
continued paying rent. The rent commenced falling behind Letore he
died. Hpw long before I don’t know. Ile paid $80 per month, which
he said was all he could get together. I never inquired after any ad-
ministrator or executor of Napier. I knew the fact of his death almost
immediately. He commenced falling behind Nov. A. D. 1857, for the
rent that fell due that month. Ie paid $50 at one time in Nov. 1857,
and $30 at another making $80. $30 on rent of Dee. 1857 in that month.
$50 on rent of Jan. 1858, and then $80 cach month to July 1858. $80
per month was what he said he would be able to pay. He paid, Jan.
1858, $50; Feb. §80; March, $80. And the widow paid April, $80;
May, $80; June, $80; July $80; Aug. $45; Sept. $50; Oct. 350 ; Nov.
$50 ; Dec. $50; Jan, 1859, $50; Feb, $50; March $50; April $20;
May $40. The Dee. 1857 rent was fully paid in Jan. 1858; $30 on the
month of Dee. 1857, and $50 on the month of Jan. 1858 was all that was
paid on that month. Napier stated in Nov. 1857, that he was unable to
pay but $80 per month. Ide hoped to bring it up when business revived.

Hoped to make Wallker reduce the rent and throw it oft anyhow.

On re-examination the witness testified :

The amount of rent due on this lease is $705. Napier said he was
not able to pay his rent, and if I would receive $80 on account he might
bring it up. Mrs. Napier said she could only spare me $50 per month.
I receivad it on account. She expressed herself very much disturbed
lest Mr. White wonld have to suffer. I told her Walker would not
press her for any more than she could pay on account. Rents were low-
er at this time. Walker would not press her for any more that she could
pay on account for he had security for the value.

On re-cross-examination the witness further testified :

I think Mys. Napier was present when Napier stated that he would
only pay $380 per month, as before stated. Nobody else, I think. I de
not know that Walker saw them at all, except from Mrs. Napier. I had
the conversation with Napier. One or two days after Napier was buried
I saw Mrs. Napier. It was not then she spoke of §50 per month. Ske
paid $80 per month for sometime. I cannot remember whether she said
at the time I met her first, after his death, that she would pay $80. I
think she never said anything about it till August, and when she drop-
ped down to $50, nothing was said. She continued to pay $80 and noth-
ing was said. Perhaps some of lier children were about when I saw her.
She and her husband had been complaining about the premises. She
showed me through the back yard where the water came down and had




been coming down. He constructed a drain which obviated the difficulty.
I can not tell how long after the street was raised we built the drain.—
Think as soon as the effect was discovered. All the rent for the first six
months was punctually paid at $100 per month. It was in November,
1859, that the first ran behind.

The plaintiff then offered the lease and guaranty referred to, in cvi-
dence. 7o the admission of which, in evidence, the defendant by his coun-
sel, then and there objected, but the Court overruled the objection and
admitted said lease and gquaranty in evidence. 1o which decision and
ruling of the Court, in overruling said objection and admitting said lease
and guaranty in evidence, the defendant, by his counsel, then and there
duly excepted.

The lease and guaranty were then read in evideuce and were as fol-
lows, to wit :

“This Indenture made this eleventh day of April, in the year of our
Lord, one thousand eight hundred and fifty-seven, between Martin O.
Walker by John W. Waughop, his attorney in fact, of Chicago Ill., par-
ty of the first part and W. J. Napier of the same place, party of the sec-
ond part:

Witnesseth, that the said parly of the first part, for and in consider-
ation of the covenants and agreements hereinafter mentioned, to be kept
and performed by the said party of the second part, his executors, ad-
ministrators and assigns, has demised and leased to the said party of the
second part, all those premises situate, Iying, and being in the City of
Chicago, in the County of Cook, in the State of Illinois, known and des-
cribed as follows, to wit: The large two story frame dwelling, lately
occupied by Mrs. Wemple as a boarding house, sitnated on lots (21)
twenty-one, (22) twenty-two, (23) twenty-three, and (24) twenty-four, in
block nine (9), Fort Dearborn Addition to Chicago. To have and to hold
the said above deseribed premises with the appurtenances unto the said
party of the second part, his executors, administrators, and assigns, from
the first day of May in the year of our Lord, one thousand eight hundred
and fifty-seven, for and during and until the first day of May, 1859. And
the said party of the second part, in consideration of the leasing of the
premises aforesaid, by the said party of the first part to the said party of
the second part, does covenant and agree with the said party of the first
part his heirs, executors, administrators and assigns, to pay the said par-
ty of the first part, as rent for the said demised premises, the sum of
twelve hundred dollars per annum, payable in monthly payments of one
hundred dollars each in advance, said premises to be kept in repair at
the expense of the said party of the second part.

And the said party of the second part further covenants with the said
party of the first part, that said second party has received said demised




premises in good order and condition, and that at the cxpiration of the
time in this lease mentioned, he will yield up the premises to the said
party of the first part in as good condition as when the same were enter-
ed upon by the said party of the second part ; loss by fire or inevitable
accident or ordinary wear excepted, and also, will keep said premises in
good repair during this lease, at his own expense.

It is furtheragreed by the said party ofthe second part, that neither he
nor his legal representatives will underletsaid premises or any part there-
of, or assign this lease, without the written assent of said party of the first
part, had and obtained thereto.

And the ¢aid William J Napier, for himselt and his heirs, excutors,
administrators and assigns, agrees further to pay (in addition to the rents
above specified ) all water rents, and assessments, taxes levied, or charged
on said premiscs, for and during the time for which this lease is granted,
and save said premises and the party of first part harmless therefrom, and
that he will keep said premises in a clean and healthy condition, in ac-
cordance with the ordinances of the city and directions of the sewerage
commissioners

It is expressly understood, and agreed by and between the parties
aforesaid, that if the rent, above reserved or any part thereof, shall be
behind or unpaid, on the day of payment whereon the same ought to be
paid, as aforesaid, or if default shall be made in any of the covenants or
agreements lerein contained, to be kept by the said party of the sec-
ond part, his excentors, administrators and assigns, it shall and may be
lawful for the said party ot the first part his heirs, exceutors, administra-
tors, agent, attorney or assigus, at his election to declare said term end-
ed, aud into the said premises or any part thereof, either with or without
process of law to re-cnter, and the said party of the second part, or any
other person or persons occupying in or upon the same, to expel, remove
and put out, using such force as may be necessary in so doing, and the
said premises again to re-possess and enjoy, as in his first and former es-
tate, and to distrain for any rent that may be due thereon, upon any
property belonging to the said party of the second part, whether the same
be exempt from execution and distress by law or not, and the said party
of the second part, in that case hereby agrecs to waive all legal rights
which he may have, to hold or retain any such property under any
exemption laws now in force in this State, or in any other way ; meaning
and intendinghereby, togive the said party of the first part, his heirs, ex-
ccutors, administrators, or assigus, a valid and first lien upon any and all
the goods, chattels or other property belonging to the said party of the
second part, as security for the payment of s'ud rent in manner afor esaid,
anything hereinbefore contained to the contrary, notwithstanding. And
if at any time said term shall be ended, at such election of said party of
the first part, his heirs, executors, administrators or assigns, as aforesaid,
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orin any other way, the said party of the second part, his heirs, exceu-
tors, administrators, or assigns, do hereby covenant and agree to surren-
der and deliver up said above described premises and property, peaceably
to said party of the first part, his heirs, exccutors, administrators or as-
signs, immediately upon the determination of said lease, as aforesaid.
And if he shall remain in possession ot the same one day after notice of
such default, or atter the termination of this lease, in any of the ways,
above named, he shall be deemed guilty of a forcible detainer of said
premises, under the statute, and shall be subject to all the conditions, and
provisions above named, and to eviction and removal forcibly or other-
wise, with or without process of law as above stated.

And it is further covenanted and agreed, by and between the parties,
that the party of the second part, shall pay and discharge all costs and
attorneys fees and expenses, that shall arise from enforcing the covenants
of this Indenture, by the party of the first part.

Witness the hands and seals of the parties aforesaid.

MARTIN O. WALKER, [sEAL.]
BY J. W WAUGHOP,

Aty in fact.

WM. J. NAPIER. [sEAL.]

“T hereby guarantee the payment of the rent, to become due on the
¢ yithin lease, on the days the same becomes due. Dated, Chicago,
¢ April 13th, 1857.

( Signed,) “ALEX. WHITE.”

The plaintiff then rested his case, and the defendant called as a
witness,

Julius Dyrenfurth, who being duly sworn testified as follows:

I knew the plaintiff. I knew William J. Napier in his life time. T
resided with Napier on Randolph street, Nov. 1857.

The defendant, by his counsel, then propounded to the witness the
following questions:

« Do you know of any agreement between William J. Napier and
“the plaintiff in this swit, for the reduction, by said plaintiff, of the rent
“dn the lease introduced in the evidence, and for what said reduction, if

“ any, was made ?  If yea, state the same.”

To which questions the plaintiff' objected, on the ground that parol
evidence could not be introduced to discharge the guarantor of an instru-
ment under seal, and the Court sustained the objection, and refused to al-




low the questions to be put to the witness. To which decision and ruling
of the Court, in sustaining said objection, and refusing to allow said ques-
tions to be put tothe witness, the defendant then and there duly excepted.

The defendant then offered to prove by the witness, Dyrenfurth, that
William J. Napier, the lessee in the lease in question, in the month of
November, 1857, declared that he would vacate the premises in question,
on the ground that the same were wholly untenantable, and that Walker,
the plaintiff, was liable to, and had agreed, after the commencement of
the tenancy, Ly parol, to put certain drains into the demised premises,
rendered necessary by the city authorities having raised the grade of the
street, which he, Walker, had not done. That Walker agreed with Na-
pier, in order to settle the dispute as to his liability to putin these drains,
and in consideration of his failure to put in said drains, and of Napier
releasing him from his said agreement, to reduce the rent to eighty dol-
lars per month, and that no more than that sum should be taken by
Walker, in satisfaction of the rent. And from that time on the rent was
received and paid at eighty dollars per month, under that agreement.
That this agreement was made afier the Nov. 1857 rent had become due,
and default had been made in the payment of it.

The detendant further oftered to prove by witness, that the premises
became untenauntable by reason of water standing in the basement, which
was caused by raising the street to grade by the city authorities. Also,
the value of the premises, at the time of the death of Napier, April, 1858,
and their value from thence to the termination of the term.

To the proving of each and all which above enumerated facts and cir-
cumstances, the plaintiff, by his counsel, then and there objected, and the
Court sustained the objection and refused to allow the witness to testify
thereto.

To which decision andruling of the Court, in sustawining said plain-
LS said last mentioned objection, and in excluding said testimony, and
refusing to allow said proof to be made, the defendant, by his counsel,
then and there duly excepted.

The witness then procecded as follows :

I went to see Walker with Mrs. Napier, in April, 1858, after Mr.
Napier’s death. He agreed to take eighty dollars per month from her,
it she would remain in the house, and that he would send her notice if
he should raise the rent from eighty to one hundred dollars. It was Mr.
Walker’s words to Mrs. Napier andto me, in her presence, that he would
reduce the rent and authorize Waughop to send notice if he, Walker,
raised it. There was another conversation at the same time when Mrs.
Napier told Walker that she could not pay any more, as the house was
wholly untenantable. Walker said it made no difference whether she
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paid or not, as hehad security. Alrs. Napier said she wouldremove then,
and Walker then replied that he would end it and take eighty dollarsfrom
her. I was present at this interview, as a friend of Mrs. Napier’s. I
went there for the purpose of befriending her, as I had been warned of
Mr. Walker’s character as a hard man.

Zhe plaintiff here objected to any furthr testimony of the witness, as
towhat transpirved between Mrs. Napier and the plaintiff, at this or any
other interview, in reqard to the rent of the demised premises and the con-
dition of the same, and the Court sustained the objection, and refused to
allow the witness to proceed with his testimony in rvegard thereto.  To which
decision and ruling of the Court the defendant then and there duly ex-
cepted.

The defendant then called as a witness, Mrs. William J. Napier,
who being duly sworn, testified as follows :

The lease in question, in this suit, was never assigned to me. I kept
a boarding house in the building in question. The house was in such a
condition, after raising the grade, as to make it snicidal to remain there.
All my boarders left. The water stood in the basement thick with slime.
I remained in the house to protect Mr. White. I am the widow of Wil-
liam J. Napier. He died in April, 1858. I was unable, in the summer
of 1858, to pay more than I did. I told Walker that the condition of the
building was such, and had been, that my boarders had all left. T told
him in August that I must either pay at the rate of fifty dollars per month
or I should leave. I was satistied that the offer I made was accepted.
I had paid cighty dollars per month, and I paid fifty dollars per month
and ended it. I was willing they should take my furniture, or take the
fifty dollars. I told Waughop he would have to take the furniture or fif-
ty dollars per month.

The defendant then offered to prove by this witness the same facts
enumerated, in connection with the testimony of the witness, Dyrenfurth,
(to which, reference is hereby made) andthe plaintiff, by kis counsel, ob-
Jjected, and the Court sustained:the objection, and refused fo allow said
proof to be made.

To which ruling and decision of the Court, in sustaining said object-
ion, and refusing to allow said progf to be made, the defendant, by his
counsel, then and there duly excepted.

The witness, on cross-examination, testified as follows: I do not re
member ever having said that I could not do anything with Walker. I
could not have said so. I never expressed any fears that Walker would
hold White. I always supposed that Walker would stand by his word.
I do not recollect of saying that White was better able to pay this rent
than I was. I don’t recollect of ever having said that I was afraid White




would have to pay the rent. I didnot vacate the premises because I un-
derstood Mr. Walker to accept the offer of fifty dollars. I never was
notified that the whole rent was to be paid. I should not have stopped
there at all had I been so informed.

The defendant then introduced, in evidence, the original petition to
the Common Council for the raising of Randolph street, on which said
building stood, to grade, signed, * 8. B. & M. O. WALKER,” among

others.

The petition was admitted to be the original petition filed for that
purpose ; and the defendant called as a witness,

J. W. Waughop, who, having been previously sworn in the cause,
testified :

That the signature to the said petition, was in S. B. Walker’s hand
writing, and not in that of M. O. Walker.

The defendant thereupon rested his case.

And the plaintiff, by his counsel therenpon, moved the Court o ex-
clude all the testimony given in the case, in regard to the untenantable
condition of the building, and the Court sustained the motion and exclu-
ded all the testimony which had fallen from the witnesses in regard there-
fo from the consideration of the jury.

To which decision and ruling of the Cowrt, in sustaining said motion
and excluding the said testimony, the defendant by his counsel, then and
there duly ecxcepted.

This was all the testimony introduced by either party, in said cause.
And the arguments of the counsel on both sides being waived by
them, the Court gave the following instructions to the jury, on behalf of

the plaintiff, to-wit :

1. The jury in this cause will disregard all the evidence offred in
this cause, Zending to show a discharge of the covenants to pay rent reserved
in the lease offered in this cause, as it would be improper for them to con-
sider any proof for that purpose, unless such proof is in writing, and un-
der the seal of the party.

9. All proof given in this cause, showing the condition of the said
premises in consequence of the raising of the grade of the street, by the
City of Chicago, in front of the said premises, effered for the purpose of
avoiding the payment of full rent under the lease and guarantee in this
suit, will be disregarded by the jury.




3. In this cause the plaintiff will be entitled to interest on all rents
not paid from the time the same became due and remained unpaid, at six
per cent per annum. ”’

To the giving of which instructions, on behalf of the plaintift, and
each and cvery of them, the defendant by his counsel then and there
duly excepted.

And the Court gave to the jury the following instruction on behalf
of the defendant :

“ It the jury believe from the evidence that the tiime of payment of
the rent, or any portion of the rent, was extended by valid agreement,
founded upon a valuable consideration between Walker and Napier, such
agreement would discharge the defendant from all liability, upon his
guarantee from the time of making snch agreement.”

And the defendant, by his counsel, asked the Court to give to the
jury, on his behalf, the following instructions, to-wit:

“1st, It is for the jury to determine whether the plaintiff accepted
Mus. Napier as his tenant, and if they believe from the evidence that such
was the fact, the plaintiff’ cannot recover any of the rent on the original
lease after the commencement of such tenancy.

“2d. If the jury believe from the evidence, that W. J. Napier, from
November, 1857, to the time of his death, and his widow after his de-
cease, to May, 1859, occupied the premises in question, ata different rate
of rent and under a different agreement from that specified in the lease
in question, then they may infer a new leasing of said premises, and the
defendant is thereby discharged upon his guarantee, and he is entitled to
a verdict in his favor.

*8d. In an action upon a guarantee of payment by a third person,
the plaintiff must prove that payment has not been made by such third
person, and therefore, if the jury are not satisfied by the evidence that
payment has not already been made to the plaintiff by the defendant,
they will find a verdict for the defendant.”

But the Court refused to give to the jury said last enumerated in-
structions on behalf of the defendant, or cither of them.

To which several rulings and decisions of the Court, in refusing to
give said instructions and each of them, the defendant duly and severally
excepted.

The jury returned a verdict for plaintift for §789.56, and defendant
entered his motion for a new trial, the grounds stated in which, are as
follows :




1st. The Court erred in admitting parol proof as to the considera-
tion of the guaranty.

2d. The Court erred in admitting the lease and guaranty in evidence.

m . .
3d. The lease and guaranty show the guaranty to be an original
promise, and the Court ecrred in receiving parol evidence to show it to
be a collateral undertaking.

4th. The Court erred in excluding the evidence of Dyrenfurth and
other proof offered by defendant from the jury,—in not permitting defen-
dant to prove certain facts, which he offered to prove.

5th. The Court erred in giving plaintiff’s instructions, and refusing
those requested by defendant.

6th. The verdict of the jury was contrary to the law of the case.

Motion for new trial over-ruled, and defendant enters his exceptions,
and judgment being entered upon the verdict, defendant prays appeal,
&e.

ERRORS ASSIGNED.

1st. That the Court erred in overruling the objection of the defen-
dant below, to the admission of the testimony of the witness, Waughop,
as to the character and consideration of the guaranty on which this suit
was brought, and in admitting said testimony.

2d. That the Court erred in overruling the objection of the defen-
dant below, to the admission of the lease and guaranty in evidence, and
in admitting the same.

3d. That the Court erred in refusing to allow the question set forth
in the testimony of the witness, Dyrenfurth, to be put to that witness,
and in sustaining the objection of the plaintiff below thereto.

4th. That the Court erred in refusing to allow the defendant below
to prove the facts and circumstances by the witness, Dyrenfurth, which
said defendant offered to do, and in sustaining the objection of the plain-
tiff below thereto.

5th. That the Court erred in refusing to allow the witness, Dyren-
furth, to proceed with his testimony as to what transpired between Mrs.
Napier and the plaintiff’ at the interview spoken of by the witness in re.
gard to the rent of the demised premises and the condition of the same,
and in sustaining the objection of the plaintift below thereto.




6th. That the Court erred in refusing to allow the witness, Mus.
William J. Napier, to testify to the facts detailed in the offer of proof in
connection with the testimony of the witness, Dyrenfurth, when the de-
fendant below again offered to prove the same by Mrs. Napier, and in
sustaining the objection of the plaintiff below thereto.

7th. That the Court crred in sustaining the motion made by the
plaintift below, to exclude all the testimony in the case in regard to the
untenantable condition of the building in question, and in excluding all
the testimony which had fallen from the witnesses in regard thereto.

Sth. That the Court erred in giving the instructions by the Court,
given on behalf of the plaintiff, and in giving each of them.

9th. That the Court erred in refusing to give the instructions asked
by the defendant, and numbered “1,” ©2,”” and “3,” and each of them.

10th. That the declaration aforesaid, and the matters therein con-
tained, are not sufficient in law for the said plaintiff below to have or
maintain his aforesaid action thereof against the said defendant below.

11th. That the Court erred in overruling the motion for a new trial,
made by the defendant below.

19th. That the Court erred in entering judgment on the verdict.
13th. That the verdict was against the law and the evidence.

14th. That the verdict was excessive and included interest, which
the defendant was not, by the law of the land, bound to pay.

15th. That the judgment aforesaid, in form aforesaid given, was
given in favor of the said plaintiff below, and against the said defendant
below, whereas, by the law of the land, the said judgment ought to have
been given in favor of said defendant and against said plaintiff.

MELVILLE W. FULLER,

AND
BAREKER & TULEY,
Attorneys for Appelland.
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