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STATE OI' ILLINOIS, }s>

| S
COUNTY OF DEKALB. Qf the DeKalb County Civeuit Court, A, D. 185 b
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STATE OF ILLINOIS, ?

DeRaLn Couxnrry, j’ T I, JAMES H. BEVERIDGE, Clerk of the Circuit Court, in and for suid County, do
hereby certify that the within and forezoing is a true copy of the Declaration filed in my office,
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862°'

RUFUS HOPKINS
V8. Ihrror to De Kalb.
PHINEAS STEVENS.

ABSTRACT OF THE RECORD.

SteveExs declared in assumpsit against Hopkins, “ For that
whereas the said defendant, on the tenth day of July, in the
year of our Lord one thousand eight hundred and fifty.eight, at
De Kalb, in the county of De Kalb aforesaid, by the name of R.
Hopkins, made his certain promissory note in writing, bearing
dale the day and year last aforesaid, and then and there deliv-
ered the same to the plaintiff, and thereby promised to pay to
the order of the plaintiff, on the first day of October next ensu-
ing the date thereof, one hundred twenty-four 10-100 dollars, un
good notes, for value received, &c.” Declaration filed July 15,
1859.

Aug. 4, 1859, defendant pleaded non assumpsit and three
special pleas.

At February term, 1860, a demurrer was sustained to the
special pleas, and defendant, by leave, &c., pleaded three
amended pleas.

2d. “That on the first day of October, A. n. 1858, he offered
and tendered to thesaid plaintiff good notes to the amount and
value of one hundred and twenty-four 10-100 dollars, in full



13

14

16

17

9

-

payment of the said sumn in said declaration mentioned, and
that said notes have at all times since said 1st day of October, 4.
p. 1858, and are now, ready to be delivered to said plaintiff.”
Verification.

3d. “That before said note in said declaration mentioned be-
came due and payable, he, the said defendant, tendered and
offered to pay to the said plaintiff good mnotes to the amount
and value of one hundred and twenty-four 10-100 dollars,
($124.10) in full satisfaction and paymentZof said note, which
said plaintiff then and therc neglected and declined to receive,
and did then and there contract and agree with the said defend-
ant to call upon him at some fature day for said notes. And the
defendant avers that said plaintiff has never called upon this de-
fendant for said notes, and that said notes have at all times since
said note in said declaration mentioned became due, and are
now, ready to be delivered to the plaintiff.”  Verification.

4th. “That said promissory note in said declaration mentioned
is not the property of the said plaintiff; nor was not at the time
of the commencement of this suit, but on the contrary-thereof;
the same then and now belonging to and is owned by the admin.
istrator of the estate of Hiram Mower, deceased.” Verification

Plaintiff, at the same time, demurred specially to the 2d, 3d,
and 4th amended pleas, the plea of non assumpsit still remain-
ing unanswered and undisposed of. The Court sustained the
demurrer, and the Record proceeds: * And the said defendant
answering no further, it is further considered that the plaintiff
have judgment by default for want of a plea, and that he recov-
er of the defendant his damages sustained, which are assessed
by the Court at the sum of one hundred and thirty-four dollars
and thirty-six cents, being the amount of the note and interest
as aforesaid assessed, together with his costs herein expended,
and that he have execution therefor.”




(Vx}

POINTS MADE FOR PLAINTIFF IN ERROR.

L

The declaration shows no cause of action. At common law, a
promissory note must be for the payment of money only. Our
Statute has made a promise to pay a given sum in personal prop-
erty, but does not embrace such an instrument as that described
in the declaration. It is a mere, simple, common law, naked
promise, and shows no cause of action, without an averment in
the declaration of a consideration.

11,

The second and third amended special pleas,—each show a
full defence.

It is like a contract to deliver wheat, or any other valuable
thing, not money.  An ability, readiness, and offer to perform,
and a continuing readiness and ability to perform, is equivolent
to performance; at leastit shows that as yet defendant has been
guilty of no breach of his promise.

11T,

The plaintiff, by demurring to the special pleas without join-
ing the issue tendered by the plea of non assumpsit, discontin-
ued his whole action.

IV.

It was irregular and erroneous to render judgment by de-
fault, without first disposing of the plea of non assumpsit.

W. B. SCATES,
T. LYLE DICKEY,
Ior PIEY tn Error.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

s
APRIL TERM THEREOF, A. D- 1862*

RUFUS HOPKINS
V8. Error to De Kalb.
PHINEAS STEVENS.

ABSTRACT OF THE RECORD.

Srevexs declared in assumpsit against Hopkins, “ For that
whereas the said defendant, on the tenth day of July, in the
year of our Lord one thousand eight hundred and fifty-eight, at
De Kalb, in the county of De Kalb aforesaid, by the name of R.
Hopkins, made his certain promissory note in writing, bearing
date the day and year last aforesaid, and then and there deliv-
ered the same to the plaintiff, and thereby promised to pay to
the order of the plaintiff, on the first day of October next ensu-
ing the date thereof, one hundred twenty-four 10-100 dollars, in
good notes, for value reeeived, &ec.” Declaration filed July 15,
1859.

Aug. 4, 1859, defendant pleaded non assumpsit and threc
special pleas. :

At TFebruary term, 1860, a demurrer was sustained to the
special pleas, and defendant, by leave, &ec., pleaded three
amended pleas.

2d. *“That on the first day of October, A. p. 1858, he offered
and tendered to thesaid plaintiff good notes to the amount and
value of one hundred and twenty-four 10-100 dollars, in full
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payment of the said sum in said declaration mentioned, and
that said notes have at all times since said Ist day of October, 4.
». 1858, and are now, ready to be delivered to said plaintiff.”
Verification.

3d. “That before said note in said declaration mentioned be-
came due and payable, he, the said defendant, tendered and
offered to pay to the said plaintiff good notes to the amount
and value of onec hundred and twenty-four 10-100 dollars,
($124.10) in full satisfaction and paymentZof said note, which
said plaintiff then and there neglected and declined to receive,
and did then and there contract and agree with the said defend-
ant to call upon him at some fature day for said notes. And the
defendant avers that said plaintiff has never called upon this de-
fendant for said notes, and that said notes have at all times since
said note in said declaration mentioned became due, and are
now, ready to be delivered to the plaintiff.” Verification.

4th. “That said promissory note in said declaration mentioned
is not the property of the said plaintiff, nor was not at the time
of the commencement of this suit, but on the contrary thereof,
the same then and now belonging to and is owned by the admin.
istrator of the estate of Hiram Mower, deceased.” Verification

Plaintiff, at the same time, demurred specially to the 2d, 3d,
and 4th amended pleas, the plea of non assumpstt still remain-
ing unanswered and undisposed of. The Court sustained the
demurrer, and the Record proceeds: ¢ And the said defendant
answering no further, it is farther considered that the plaintiff
have judgment by default for want of a plea, and that he recov-
or of the defendant his damages sustained, which are assessed
by the Court at the sum of one hundred and thirty-four dollars
and thirty-six cents, being the amount of the note and interest
as aforesaid assessed, together with his costs herein expended,
and that he have execution therefor.”




POINTS MADE FOR PLAINTIFF IN ERROR.

. i

The declaration shows no cause of action. At common law, a
promissory note must be for the payment of money only. Our
Statute has made a promise to pay a given sum in personal prop-
erty, but does not embrace such an instrument as that described
in the declaration. It is a mere, simple, common law, naked
promise, and shows no cause of action, without an averment in
the declaration of a consideration.

11,

The second and third amended special pleas,—each show a
full defence. ;

Tt is like a contract to deliver wheat, or any other valuable
thing, not money.  An ability, readiness, and offer to perform, .
and a continuing readiness and ability to perform, is equivolent
to performance; at leastit shows that as yet defendant has been
guilty of no breach of his promise.

1L

The plaintiff, by demurring to the special pleas without join-
ing the issue tendered by the plea of non assumpsit, discontin-
ued his whole action.

IVI

It was irregular and erroneous to render judgment by de-
fault, without first disposing of the plea of non assumpsit.

W. B. SCATES,
T. LYLE DICKEY,
For PIEH in Error.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1882

RUFUS HOPKINS
V8. Error to De Kalb,
PHINEAS STEVENS.

ABSTRACT OF THE RECORD.

Srevess declared in assumpsit against Hopkins, “ For that
whereas the said defendant, on the tenth day of July, in the
year of our Lord one thousand eight hundred and fifty-eight, at
De Kalb, in the county of De Kalb aforesaid, by the name of R.
Hopkins, made his certain promissory note in writing, bearing
dale the day and year last aforesaid, and then and there deliv-
ered the same to the plaintiff, and thereby promised to pay to
the order of the plaintiff, on the first day of October next ensu-
ing the date thereof, one hundred twenty-four 10-100 dollars, 7n
good notes, for value received, &c.” Declaration filed July 15,
1859.

Aug. 4, 1859, defendant pleaded non assumpsit and threc
special pleas.

At February term, 1860, n demurrer was sustained to the
special pleas, and defendant, by leave, &c., pleaded three
amended pleas.

2d. “That on the first day of October, A. p. 1858, he offered
and tendered to thesaid plaintift good notes to the amount and
value of one hundred and twenty-four 10-100 dollars, in full
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payment of the said sum in said declaration mentioned, and
that said notes have at all times since said 1st day of October, a.
p. 1858, and are now, ready to be delivered to said plaintiff.”
Verification.

3d. “That before said note in said declaration mentioned be-
came due and payable, he, the said defendant, tendered and
offered to pay to the said plaintiff good notes to the amount
and value of one hundred and twenty-four 10-100 dollars,
($124.19) in full satisfaction and paymentzof said note, which
said plaintiff then and therc neglected and declined to receive,
and did then and there contract and agree with the said defend-
ant to call upon him at some future day for said notes. And the
defendant avers that said plaintiff has never called upon this de-
fendant for said notes, and that said notes have at all times since
said note in said declaration mentioned became due, and are
now, ready to be delivered to the plaintiff.” Verification.

4th. *“That said promissory note in said declaration mentioned
is not the property of the said plaintiff, nor was not at the time
of the commencement of this suit, but on the contrary thereof,
the same then and now belonging to and is owned by the admin.
istrator of the estate of Hiram Mower, deceased.” Verification

Plaintiff, at the same time, demurred specially to the 2d, 3d,
and 4th amended pleas, the plea of non assumpsit still remain-
ing unanswered and undisposed of. The Court sustained the
demurrer, and the Record proceeds: ‘ And the said defendant
answering no further, it is further considered that the plaintiff
have judgment by default for want of a plea, and that he recov-
er of the defendant his damages sustained, which are assessed
by the Court at the sum of one hundred and thirty-four dollars
and thirty-six cents, being the amount of the note and interest
as aforesaid assessed, together with his costs herein expended,
and that he have execution therefor.”




POINTS MADE FOR PLAINTIFF IN ERROR.

I

The declaration shows no cause of action. At common law, a
promissory note must be for the payment of money only. Our
Statute has made a promise to pay a given sum in personal prop-
erty, but does not embrace such an instrument as that described
in the declaration. It is a mere, simple, common law, naked
promise, and shows no cause of action, without an averment in
the declaration of a consideration.

IL

The second and third amended special pleas,—each show a
full defence.

It is like a contract to deliver wheat, or any other valuable
thing, not money.  An ability, readiness, and offer to perform,
and a continuing readiness and ability to perform, is equivolent
to performance ; at leastit shows that as yet defendant has been
guilty of no breach of his promise.

11T,

The plaintiff, by demurring to the special pleas without join-
ing the issue tendered by the plea of non assumpsit, discontin-
ued his whole action.

IV,

It was irregular and erroncous to render judgment by de-
fault, without first disposing of the plea of non assumpsit.

W. B. SCATES,
T. LYLE DICKEY,
For PIEE in Ervor.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D.- 1862*

RUFUS HOPKINS
V8. Error to De Kalb.
PHINEAS STEVENS.

ABSTRACT OF THE RECORD.

Srevens declared in assumpsit against Hopkins, ** For that
whereas the said defendant, on.the tenth day of July, in the
year of our Lord one thousand eight hundred and fifty-eight, at
De Kalb, in the county of De Kalb aforesaid, by the name of R.
Hopkins, made his certain promissory mote in writing, bearing
date the day and year last aforesaid, and then and there deliv-
ered the same to the plaintiff, and thereby promised to pay to
the order of the plaintiff, on the first day of October next ensu-
ing the date thereof, one hundred twenty-four 10-100 dollars, in
good notes, for value received, &c.” Declaration filed July 15,
1859.

Aug. 4, 1859, defendant pleaded non assumpsitéand three
special pleas.

At February term, 1860, a demurrer was sustained to the
special pleas, and defendant, by leave, &c., pleaded three
amended pleas.

2d. “That on the first day of October, a. ». 1858, he oftered
and tendered to thesaid plaintiff good notes to the amount and
value of one hundred and twenty-four 10-100 dollars, in full
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payment of the said suia in said declaration mentioned, and
that said notes have at all times since said 1st day of October, .
p. 1858, and are now, ready to be delivered to said plaintiff.”
Verification.

3d. “That before said note in said declaration mentioned be-
came due and payable, he, the said defendant, tendered and
offered to pay to the said plaintiff good notes to the amount
and value of onc hundred and twenty-four 10-100 dollars,
($124.19) in full satisfaction and paymentZof said note, which
said plaintiff then and therc neglected and declined to receive,
and did then and there contract and agree with the said defend-
ant to call upon him at some future day for said notes. And the
defendant avers that said plaintiff has never called upon this de-
fendant for said notes, and that said notes have at all times since
said note in said declaration mentioned became due, and are
now, ready to be delivered to the plaintiff.” Verification.

4th. “That said promissory note in said declaration mentioned
is not the property of the said plaintiff; nor was not at the time
of the commencement of this suit, but on the contrary thereof,
the same then and now belonging to and is owned by the admin.
istrator of the estate of Hiram Mower, deceased.” Verification

Plaintiff, at the same time, demurred specially to the 2d, 3d,
and 4th amended pleas, the plea of non assumpsit still remain-
ing unanswered and undisposed of. The Court sustained the
demurrer, and the Record proceeds: *“ And the said defendant
answering no further, it is further considered that the plaintiff
have judgment by default for want of a plea, and that he recov-
er of the defendant his damages sustained, which are assessed
by the Court at the sum of one hundred and thirty-four dollars
and thirty-six cents, being the amount of the note and interest
as aforesaid assessed, together with his costs herein expended,
and that he have execution therefor.”




POINTS MADE FOR PLAINTIFF IN ERROR.

L

The declaration shows no cause of action. At common law, a
promissory note must be for the payment of money only. Our
Statute has made a promise to pay a given sum in personal prop-
erty, but does not embrace such an instrument as that described
in the declaration. It is a mere, simple, common law, naked
promise, and shows no cause of action, without an averment in
the declaration of a consideration.

11,

The second and third amended special pleas,—each show a
full defence.

It is like a contract to deliver wheat, or any other valuable
thing, not money.  An ability, readiness, and offer to perform,
and a continuing readiness and ability to perform, is equivolent
to performance ; at leastit shows that as yet defendant has been
guilty of no breach of his promise.

I1T.

The plaintiff, by demurring to the special pleas without join-
ing the issue tendered by the plea of non assumpsit, discontin-
ued his whole action.

IVI

It was irregular and erroneous to render judgment by de-
fault, without first disposing of the plea of non assumpsit.

W. B. SCATES,
T. LYLE DICKEY,
For PIEE in Error.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D.- 1882'

RUFUS HOPKINS
V8. Frror to De Kalb.
PHINEAS STEVENS.

ABSTRACT OF THE RECORD.

Stevexs declared in assumpsit against Hopkins, ¢ For that
whereas the said defendant, on the tenth day of July, in the
year of our Lord one thousand eight hundred and fifty-eight, at
De Kalb, in the county of De Kalb aforesaid, by the name of R.
Hopkins, made his certain promissory note in writing, bearing
date the day and year last aforesaid, and then and there deliv-
ered the same to the plaintiff, and thereby promised to pay to
the order of the plaintiff, on the first day of October next ensu-
ing the date thereof, one hundred twenty-four 10-100 dollars, in
good notes, for value received, &c.” Declaration filed July 15,
1859.

Aug. 4, 1859, defendant pleaded non assumpsitand three
special pleas.

At February term, 1860, a demurrer was sustained to the
special pleas, and defendant, by leave, &c., pleaded three
amended pleas.

2d. “That on the first day of October, A. n. 1858, he oftered
and tendered to thesaid plaintiff good notes to the amount and
value of one hundred and twenty-four 10-100 dollars, in full
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payment of the said sum in said declaration mentioned, and
that said notes have at all times since said 1st day of October, 4.
p. 1858, and are now, ready to be delivered to said plaintiff.”
Verification.

3d. “That before said note in said declaration mentioned be-
came due and payable, he, the said defendant, tendered and
offered to pay to the said plaintiff good notes to the amount
and value of one hundred and twenty-four 10-100 dollars,
($124.19) in full satisfaction and paymentgof said note, which
said plaintiff then and therc neglected and declined to receive,
and did then and there contract and agree with the said defend-
ant to call upon him at some future day for said notes. And the
defendant avers that said plaintiff has never called upon this de-
fendant for said notes, and that said notes have at all times since
said note in said declaration mentioned became due, and are
now, ready to be delivered tc the plaintiff.” Verification.

4th. “That said promissory notein said declaration mentioned
is not the property of the said plaintiff, nor was not at the time
of the commencement of this suit, but on the contrary thereof,
the same then and now belonging to and is owned by the admin.
istrator of the estate of Hiram Mower, deceased.” Verification

Plaintiff, at the same time, demurred specially to the 2d, 3d,
and 4th amended pleas, the plea of non assumpsit still remain-
ing unanswered and undisposed of. The Court sustained the
demurrer, and the Record proceeds: ‘ And the said defendant
answering no further, it is further considered that the plaintiff
have judgment by default for want of a plea, and that he recov-
er of the defendant his damages sustained, which are assessed
by the Court at the sum of one hundred and thirty-four dollars
and thirty-six cents, being the amount of the note and interest
as aforesaid assessed, together with his costs herein expended,
and that he have execution therefor.” :




POINTS MADE FOR PLAINTIFF IN ERROR.

I,

The declaration shows no cause of action. At common law, a
promissory note must be for the payment of money only. Our
Statute has made & promise to pay a given sum in personal prop-
erty, but does not embrace such an instrument as that described
in the declaration. It is a mere, simple, common law, naked
promise, and shows no cause of action, without an averment in
the declaration of a consideration.

1L,

The second and third amended special pleas,
full defence.

each show a

It is like a contract to deliver wheat, or any other valuable
thing, not money.  An ability, readiness, and offer to perform,
and a continuing readiness and ability to perform, is equivolent
to performance ; at leastit shows that as yet defendant has been
guilty of no breach of his promise.

1T,

The plaintiff, by demurring to the special pleas without join-
ing the issue tendered by the plea of non assumpsit, discontin-
ued his whole action.

IVI

It was irregular and erroneous to render judgment -by de-
fault, without first disposing of the plea of non assumpsit.

W. B. SCATES,
T. LYLE DICKEY,
For PIEE in Error.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THBEREOF, A. D. 18862

RUFUS HOPKINS A
V8. Error to De Kalb.
PHINEAS STEVENS.

ABSTRACT OF THE RECORD.

Srevens declared in assumpsit against Hopkins, * For that
whereas the said defendant, on the tenth day of July, in the
year of our Lord one thousand eight hundred and fifty-eight, at
De Kalb, in the county of De Kalb aforesaid, by the name of R.
Hopkins, made his certain promissory note in writing, bearing
date the day and year last aforesaid, and then and there deliv-
ered the same to the plaintiff, and thereby promised to pay to
the order of the plaintiff, on the first day of October next ensu-
ing the date thereof, one hundred twenty-four 10-100 dollars, <n
good notes, for value received, &c.” Declaration filed July 15,
1859.

Aug. 4, 1859, defendant pleaded mnon assumpsit and three
special pleas.

At February term, 1860, a demurrer was sustained to the
special pleas, and defendant, by leave, &c., pleaded three
amended pleas.

2d. “That on the first day of October, A. n. 1858, he offered
and tendered to thesaid plaintift good notes to the amount and
value of one hundred and twenty-four 10-100 dollars, in full
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payment of the said sumn in said declaration mentioned, and
that said notes have at all times since said 1st day of October, 4.
p. 1858, and are now, ready to be delivered to said plaintiff.”
Verification.

3d. ‘““That before said note in said declaration mentioned be-
came due and payable, he, the said defendant, tendered and
offered to pay to the said plaintiff good notes to the amount
and value of onc hundred and twenty-four 10-100 dollars,
($124.10) in full satisfaction and paymentzof said note, which
said plaintiff then and therc neglected and declined to receive,
and did then and there contract and agree with the said defend-
ant to call upon him at some future day for said notes. And the
defendant avers that said plaintiff has never called upon this de-
fendant for said notes, and that said notes have at all times since
said note in said declaration mentioned became due, and are
now, ready to be delivered to the plaintiff.” Verification.

4th. “That said promissory notein said declaration mentioned
is not the property of the said plaintiff, nor was not at the time
of the commencement of this suit, but on the contrary thereof]
the same then and now belonging to and is owned by the admin-
istrator of the estate of Hiram Mower, deceased.” Verification

Plaintiff, at the same time, demurred specially to the 2d, 34,
and 4th amended pleas, the plea of non assumpsit still remain-
ing unanswered and undisposed of. The Court sustained the
demurrer, and the Record proceeds: * And the said defendant
answering no further, it is further considered that the plaintiff
have judgment by default for want of a plea, and that he recov-
er of the defendant his damages sustained, which are assessed
by the Court at the sum of one hundred and thirty-four dollars
and thirty-six cents, being the amount of the note and interest
as aforesaid assessed, together with his costs herein expended,
and that he have execution therefor.” '




POINTS MADE FOR PLAINTIFF IN ERROR.

L

The declaration shows no cause of action. At common law, a
promissory note must be for the payment of money only. Our
Statute has made a promise to pay a given sum in personal prop-
erty, but does not embrace such an instrument as that described
in the declaration. It is a mere, simple, common law, naked
promise, and shows no cause of action, without an averment in
the declaration of a consideration.

1.

The second and third amended special pleas,—each show a
full defence.

Tt is like a contract to deliver wheat, or any other valuable
thing, not money.  An ability, readiness, and offer to perform,
and a continuing readiness and ability to perform, is equivolent
to performance ; at leastit shows that as yet defendant has been
guilty of no breach of his promise.

|

1L

The plaintiff, by demurring to the special pleas without join-
ing the issue tendered by the plea of non assumpsit, discontin-
ued his whole action.

IVI

It was irregular and erronmeous to render judgment by de-
fault, without first disposing of the plea of non assumpsit.

W. B. SCATES,
T. LYLE DICKEY,
For PIEY in Error,




L
R i &/@K/M&

08 -c)&),/(x‘,x C»(.,
cz

2l e tZ,

- -'1"'“’* . f ;



Pitieth Cocnsts Aos Hofoios Gty

| W@u ¥ W@%M

e ORI T e A S Y i
Lot %4«7%&}57 @t taoh o] Lo teomT
m@a@/ Hdvllord poen ceel abozie

L)~ Lo fruspnts s cir tho S0z

%//‘MM Cirts e
| M@Z@ /@{_%@ZW %A,/am/‘ff Ao
L fofune e Danddde, Chirty 075t
: | 7




3 (- 7»%4:%

A x?//w
el

7 AV .
hjl/gﬂtz

—

5"'4{

il %/7 265/ )20




5-11

SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1882'

RUFUS HOPKINS
vS. FError to De Kalb.
PHINEAS STEVENS.

- ABSTRACT OF THE RECORD.

Srevens declared in assumpsit against Hopkins, ¢ For that
whereas the said defendant, on the tenth day of July, in the
year of our Lord one thousand eight hundred and fifty-eight, at
De Kalb, in the county of De Kalb aforesaid, by the name of R.
Hopkins, made his certain promissory note in writing, bearing
date the day and year last aforesaid, and then and there deliv-
ered the same to the plaintiff, and thereby promised to pay to
the order of the plaintiff, on the first day of October next ensu-
ing the date thereof, one hundred twenty-four 10-100 dollars, 7n
good notes, for value received, &c.” Declaration filed July 15,
1859.

Aug. 4, 1859, defendant pleaded mnon assumpsit and three
special pleas.

At February term, 1860, a demurter was sustained to the
special pleas, and defendant, by leave, &c., pleaded three
amended pleas.

2d. “That on the first day of October, a. n. 1858, he offered
and tendered to the said plaintiff good notes to the amount and
value of one hundred and twenty-four 10-100 dollars, in full



16

17

9

&

payment of the said suin in said declaration mentioned, and
that said notes have at all times since said 1st day of October, a.
p. 1858, and are now, ready to be delivered to said plaintiff.”
Verification.

3d. “That before said note in said declaration mentioned be-
came due and payable, he, the said defendant, tendered and
offered to pay to the said plaintiff good notes to the amount
and value of one hundred and twenty-four 10-100 dollars,
(8124.10) in full satisfaction and paymentzof said note, which
said plaintiff then and therc neglected and declined to receive,
and did then and there contract and agree with the said defend-
ant to call upon him at some future day for said notes. And the
defendant avers that said plaintiff has never called upon this de-
fendant for said notes, and that said notes have at all times since
said note in said declaration mentioned became due, and are
now, ready to be delivered to the plaintiff.” Verification.

4th. “That said promissory notein said declaration mentioned
is not the property of the said plaintiff;, nor was not at the time
of the commencement of this suit, but on the contrary thereof,
the same then and now belonging to and is owned by the admin.
istrator of the estate of Hiram Mower, deceased.” Verification

Plaintiff, at the same time, demurred specially to the 2d, 3d,
aind 4th amended pleas, the plea of non assumpsit still remain-
ing unanswered and undisposed of. The Court sustained the
demurrer, and the Record proceeds: ** And the said defendant
answering no further, it is further considered that the plaintiff
have judgment by default for want of a plea, and that he recov=
er of the defendant his damages sustained, which are assessed
by the Court at the sum of one hundred and thirty-four dollars
and thirty-six cents, being the amount of the note and interest
as aforesaid assessed, together with his costs herein expended,
and that he have execution therefor.”




POINTS MADE FOR PLAINTIFF IN ERROR.

1

The declaration shows no cause of action. At common law, a
promissory note must be for the payment of money only. Our
Statute has made a promise to pay a given sum in personal prop-
erty, but does not embrace such an instrument as that described
in the declaration. It is a mere, simple, common law, naked
promise, and shows no cause. of action, without an averment in
the declaration of a consideration.

1L,

each show a

The second and third amended special pleas,
full defence.

It is like a contract to deliver wheat, or any other valuable
thing, not money.  An ability, readiness, and offer to perform,
and a continuing readiness and ability to perform, is equivolent
to performance; at leastit shows that as yet defendant has been
guilty of no breach of his promise.

111,
The plaintiff, by demurring to the special pleas without join-

ing the issue tendered by the plea of non assumpsit, discontic-
ued his whole action.

It was irregular and erroneous to render judgment by de-
fault, without first disposing of the plea of non assumpsit.

W. B. SCATES,
T. LYLE DICKEY,
Lor PIEH in Error.
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