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SUPREME COURT OF THE STATE OF ILLINOIS,

Of the April Term, 1SGI1.

NATHAN B. HARRISON, 1
Plaintiff in Error,

’ Vs I

* (

JOIIN CHIPP, i

Defendant in Lrror. |

- Error to the Superior Court of Chicago.

Prerrriox ror Ax ArpEAL BY WRIT oF CERTIORARI TNDER THE STATUTE.
The Petition is as tollows:

“John Chipp, the defendant in the above entitled cause, and peti-
tioner lierein, being first duly sworn, deposes and says, that on or about
the 28th day of April, A. D. 1860, he was served by summons to appear
Lefore Charles II. Barmm, Esq., a Justice of the Peace of the County
of Cook, on the 5th day of May, A. D. 1860, at 10 o’clock a. m. of said
day, to answer to a suit wherein Nathan B. Ilarrison was plaintiff, and
this deponent was defendant. Deponent further says, that said suit was
brought by said Harrison to recover from him for his, the said Ilarrison’s
services in obtaining a divorce for one Jane Chipp, in the Superior Court,
from this detendant. Deponent further says, that under the order, as
will fully appear by reference to the cause in this Court, of the said
Superior Court of Chicago aforesaid, he, as defendant in the suit of Jane
Chipp against John Chipp, paid into Court for Iarrison the sum of fifty
dollars, as his solicitor’s fees, and that he is not in the least cent indebted
to said Harrison, and that he never employed him in said cause, or in
any other way; and that said Iarrison does not pretend to have any
claim of any kind, name or nature against him, except the said elaim for
services in obtaining a decree for divorce as aforcsaid.  Deponent further
says, that he employed one E. . Runyan, an attorney and counsellor at
law, to defend said suit, and that said Runyan did appear upon the trial
and defend the same for him; that aftér the trial of said cause, and at
the time the same was argued, said Justice was not, as he claimed, able
to decide the same, and wished to have time to advise with the Judges
of the Superior Court aforesaid, or some one ot them, about it; but that
no time was specified as to when the same was to be decided.

Deponent further says, that he intended, if said Justice should enter
a judgment therein against him, to appeal the same, and for that purpose




(he being absent from the city) employed said Runyan to watch the
same and sec to the appealing of the same. That, as heis informed and
verily believes, said Runyan inquired of said Justice, and also of his
clerk, Mr. Witt, at various times from said 10th day of May, the time
that said cause was tried, up to the middle of July, as to whether said
cause had ever been decided, and was invariably informed that it was
not. And said Runyan was not informed of the same, as this deponent
is informed and verily believes, until the 25th day of July.

Deponent further says, that said Justice now says and pretends to
this deponent and his attorney, that he entered said judgment against
him, and in favor of said Harrison, on the 13th day of June, for the sum
of seventy-five and costs of suit, and therefore refuses to grant
his appeal.

Deponent further says, that it is not owing to any negligence or
default of his, and, as he believes, not on account of any negligence of
said Runyan, that he was unable to take his appeal in the usnal way;
but he avers that the reason of his not taking the same was because he
or his attorncy were not permitted to know of said judgment being
entered until after the time for taking appeals had expired; that this
application is not made for the purpose of delay, but that justice may be
done.  Deponent therefore prays that the affidavits hereto attached may
be made a part of this his petition, and that a writ of certiorari may
issue in said cause, in pursuance of the statute in such cases made and
provided.”

Danicl J. Avery, in his affidavit attached to said petition, says, that
he is clerk of E. I'. Runyan; that he recollects the trial of suit of Har-
rison vs. Chipp, Lefore C. H. Barmm, J. P.; that he at various times,
at the request of said Runyan and Jane Chipp, enquired of said Justice
and his clerk, he thinks once as late as the middle of July, it said suit
had been decided, and was informed that it was not. That he has heard
Runyan request said Barmm to let him know when the same was deci-
ded. That he verily belicves said Runyan was not informed of the same
until after the time to appeal had passed.

E. F. Runyan, in his affidavit attached to said petition, says he was
employed as attorney of said Chipp in the suit of N. B. Ilarrison vs.
John Chipp; that he was authorized by said Ohipp to do everything in
said cause that might be necessary to protect the rights of said Chipp.
That he tried said cause before the J. P.  That he after enquired of said
J. P. and hig clerk if the same was decided ; they said not. The last
enquiry was about the middle of July, of the clerk, Mr. Witt; he was
informed by Witt that the J. P. had not decided said suit. That he
remarked to Witt that he guessed it had gone up; Witt replied he




thought so. That he did not learn what the judgment was until the 25th
of July; then he learned it was against Chipp, for $75.00 and costs.

Endorsed on said petition is the order granting the writ of certiorari
Ain usual form, dated August 11th, 1860.

VAN II. HIGGINS, Judge.

The appeal bond is in usual form, approved and filed by the Clerk
of said Court, August 13th, 1860.

The writ of certiorari to the Justice, in due form, under the seal of
said Court and attest of the Clerk, issued Aug. 13th, 1860.

September 13th, 1860, the said plaintift filed his motion, and the
affidavits of C. II. Barmm, J. P., and P. H. Witt, with the Clerk of
said Court, in the words and figures as follows, to wit:

“Now comes the said plaintiff in the above entitled cause, and
moves the Court to dismiss the proccedings in the said cause in this
Court, quash the writ of certiorari, and order a writ of procedendo to
issue, for the reasons following, to wit:

1st. That the petition does not set forth and show that the judgment
before the Justice was not the result of negligence oun the part of the
petitioner.

2d. That the petition docs not set forth and show wherein the
judgment is unjust and erroneous, nor does the petitioner in his petition
state that said judgment set forth in his petition is unjust and erroneous
in his opinion.

3d. That the petition does not show and set forth such a state of
facts and circumstances as excuse the petitioner from taking an appeal in
the ordinary way, or that will entitle him to a writ of certiorari.

4th. Tor that the Judges of the Superior Court of Chicago, nor
either of them, are authorized to grant a writ of certiorari.

C. II. Barmmy, in his affidavit, says, that he is and has been an
acting Justice for two years last past. That Nathan I3. ITarrison brought
suit before him vs. John Chipp, April 27th, 1860. That such proceed-
ings were had betore him. That all the testimony offered in said case
was heard and arguments concluded on the 10th day ot May, 1860.
That by consent of the counsel he took said case under advisement.
That on the 13th of Junc he decided said case, and caused his judgment
to be entered in his docket. That his docket is and ever has been open
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and free for the inspection of all parties and their attorneys who have
suits therein.

That he knows said E. I'. Runyan and D. J. Avery ; that neither of
them ever requested him to inform them when he gave judgment in said
case. That he never told cither of them that he had not decided said
case after the 13th day of June, 1860.

P. H. Witt, in his affidavit, says, that he was employed as seribe by
C. H. L.rmm, J. P., in 1859 and 1860. That he recollects the suit of
N. B. Harrison vs. John Chipp, before said J. P. That the same was
taken under advisement by caid J. P., by consent of the parties thereto.
That said Justice rendered his judgment on the 13th day of June, 1860.
That he wrote the same in the docket of said J. P. the same day. That
said docket was always open to parties and their attorneys for examina-
tion. That he knows said E. I'. Runyan and D. J. Avery; that each of
them frequently examined said Justice’s docket ; that he never told said
Runyan nor said Avery, after said 13th day of June, 1860, that said
Justice Ped rot decided said case.

The Justice’s transeript, filed with the Clerk, Oct. 20th, 1860, is in

usual form.

Feb. 20th, 1861. At the Iebruary term of said Court, plaintiff in
error submits his said motion to quash the writ.

Motion overruled, and exceptions taken.

Teb. 21st, 1861. Plaintiff in crror filed his bill of exceptions, in
the words and figures as follows:

“Be it remembered, that on the seventh day of IFebruary, A. D.
1861, at the February term of said Court, the said plaintiff called up his
motion, filed in this case on the 13th day of September, A. D. 1860, to
dismiss the proceedings in the said case in this Court, quash the writ of
certiorari, and order a writ ot procedendo, &e.

And thereupon the said plaintiff, after reading the defendant’s peti-
tion, moved the Court to strike off the aflidavits of E. I'. Runyan and
D. J. Avery, thereto attached. 'Which said motion the Court overruled.
To which ruling of the said Court the said plaintiff then and there
excepted.

And thereupon the said plaintiff offered to read counter affidavits
of C. H. Barmm, Esq., and P. II. Witt, on file in this case, September
1Sth, A. D. 1860. To the reading of which affidavits defendant objected.




‘Which objection was sustained by the Court. To which ruling of the
said Court the said plaintift then and there excepted.

Whereupon the said plaintiff proceeded with his argument upon the
original motion to dismiss and quash the writ of certiorari, after which
the said Court overruled said motion.

To which ruling of the said Court the said plaintiff then and there
excepted.

And thereupon the said plaintiff moved the Court to dismiss said
appeal for want of an affidavit of merits. Which said motion is over-
ruled by the said Court.

To which ruling of the said Court the said plaintiff’ then and there |
excepted.

And inasmuch as the matters aforesaid do not appear upon the
record of said Court, the said plaintiff prayed that the said Judge of the
said Court would set his hand and seal to this Bill of Exceptions, con-
taining the several matters as aforesaid, &e.

VAN H. HIGGINS, [sEAL.]
Judge.’

March ‘7th, 1861, one of the days of the March term of said Court,
the following proceedings were had in said case.

“This day comes said defendant, by Eben F. Runyan, his attorney,
and this cause being called for trial in its order on the docket, and plain-
tiff not appearing to prosecute, on motion of defendant, it is ordered
that the above entitled suit be and is hereby dismissed at the plaintift’s
costs of prosccution.

Thercfore it is considered that the said defendant do have and
recover of and fromn the said plaintiff his costs in this as well as in the
Court below, in this behalf expended, and thercof have exccution.”

The plaintiff in error now assigns the following errors, to wit:

1st. The Court erred in overruling plaintifi’s motion to strike from
the defendant’s petition the affidavits of E. I'. Runyan and D. J. Avery.

2d. The Cowrt erred in sustaining defendant’s objection to the
plaintiff’s reading the counter affidavits of C. . Barmm and P. H. Witt.




3d. The Court erred in overrnling plaintiff’s motion to quash the
writ of certiorari.

4th. The Court erred in overruling plaintiff’s motion to dismiss
the detendant’s appeal for want of an affidavit of merits.

5th. The Court erred in dismissing the suit and rendering judgment
against said plaintiff' for costs.




Jameson & Morse, Printers, 14 La Salle 8t., Chicago.

SUPREME COURT.

April Term, 1S86GI1.

NATHAN B. HARRISON, )
Plaintiff in Error, |

vs. {

JOIIN CHIPP, }
Defendant in Lrror. |

Points in Plaintif’s Argument and Reference to Authorities Cited.

1st. Zw parte affidavits ought not to be allowed in support of the
petition.  The statute is explicit.  R. S. 325, See. 75.
ond. The correct practice is to hear counter affidavits on motions
to set aside or vacate ovders granted on ez parte affidavits.
3rd. The Judges of the Superior Court ot" Chicago arc not author-
ized to grant the statutory writ of certiorari. R. S. 825, Sce. 72; and
Appendix, page 572, Sce. 1.
4th. The petition does not set forth and show that the judgment
was not the result of negligence in the petitioner. R. S. 325, Sce. 75.
23 I1l., 336, Clifford v. Waldrop.
16 I11., 275, Mwrry v. Murphy.
17 1L, 81, Russelt v. Pickering.
5th. The petition does not set forth and show wherein the injustice
and error consists. The presumption of law is, that the evidence made
a proper cause of action for the judgment before the justice.
Clicago & Lock Island-R. R. v. Iell, 22 I11., 336.
6th. The averments in the petition are not positive, and do not
show that it was out of the power of' the petitioner to take his appeal in

the ordinary way. :
Cushman v. Rice, 1st Scam., 565.
Clifford v. Waldrop, 23 11., 356.
Lord v. Burk, 4+ Gilm., 363.

7th. The court ought to have dismissed the appeal for want of
affidavit of merits. R.S. 325, Sec. 74, (concluding clause.) Vide Laws
of 1857, page 11, Sce. 7; and Laws of 1853, Purple’s Statutes, 323,
Sece. 87.
8th. The plaintiff was not in court to receive its judgment.
Hannwn v. Thompson, 1st Scam., 238.
Anglin v. Nott, 1st Scam., 395.
Novton v. Dow, 5 Gilm., 459.
Boilvin v. Edwards, 4 Gilm., 115.
Aitehell v. Jacobs, 17 111., 235.
Hooper v. Smith, 19 1ll., 53.
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