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IN THE

SUPREME COURT OF ILLINOIS,
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vs. t
JOSEPH CLARK axb
WILLIAM H. STUDY. $

ABSTRACT OF RECORD,

1 PLACITA.
2 AFFIDAVIT OF GUSTAVUS C. PEARS ON,

States that plaintiffs have recovered judgment in this Court against
defendants for the sum of $795.90 ; that execution has been issued
and returned unsatisfied.

That defendants have no property, within the knowledge of this
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affiant, liable to execution, and that he has just reason to believe that
Joseph Farrell is indebted to the said defendants, and has effects and
estate of said defendants in his house, and prays garnishee process
agoinst Joseph Farrell.

SUMMONS— Served 12th day of August, 1859.

ANSWER OF JOSEPH T. FARRELL, filed 18th, Oct.
1859.

States that he had or has no property belonging to the said defend-
ants, or either of them, nor was oris indebted to them or either
of them, in any sum which is now in any manner subject to the
claim of said plaintiffs, and to the best of his knowledge, infornia-
tion and belief, except about the sum of seventy dollars, which

he has ready, to be paid as the Court shall direct.

VERIFICATION OF ANSWER.

LXCEPTIONS TO THE GARNISHEE ANSWER, filed
12th November, 1859.

States that said garnishee does not say he had no property belong-
ing to said defendants, nor that he was not indebted to said defend-
ants at the time of the service of the garnishee process. but says
that had or has no property belonging to said defendants, or either of
them, nor was or is indebted to them, or either of them, in any sum
which is now in any manner subject to the claim of the said plain-
tiffs. In which particular the said plaintifis except to the answer of
the said garnishee as evasive and insufficient, and pray a full aLswer.

HERVEY, ANTHONY & GALT.
Attornies for Plaintiffs.

Lxceptions sustained, and garnishee ordered to answer further.

FURTHER ANSWER OF JOSEPH FARRELL.

States that at the time of the service of the garnishee process he
was in Chicago, two hundred and eighty miles from his place of resi-
dence ; that at that time he supposes, but does not know personally,
that there was in the possession of his clerk, at his residence, three



10

11

horses and a saddle and bridle worth about one hundred and fifty-
seven dollars which he had purchased conditionally, giving his note,
due in sixty days, which purchase was made on or about the 3rd of
August last past; that it was agreed between respondedt and said
Clark and Study that in case they could get more for the horses within
two weeks than that price they were to have the right to redeem
them, upon the return of said note and payment of expenses about
same; that this agreement was known to his said clerk; that on the
day of service of said garnishee process, or before he had time to
communicate to his said clerk, the said elerk had delivered up said
horses, bridle and saddle to said Clark & Study, and received back
the said note in pursuance of said agreement; that this was done
without his knowledge or consent; that as soon as he discovered the
fact he communicated the same to plaintiffs, and they commenced
pursuit of said horses as the property of said Clark & Study ; that
plaintiffs obtained one of the horses and advertised it for sale as the
property of said Clark & Study, and also obtained a large portion of
the proceeds of the other two horses.

He admits indebtedness about the sum of $70, balance due upon
the purchase of certain flour of Clark & Study, which is offset by
$18, due for keeping suid horses, which was to be applied in that way.
Further states upon information and belief that the judgment upon
which the garnishee process was founded has been fully paid and
satisfied by the defendants, and that he should be discharged from
the proceedings; that he had or has no property of the defendants,
nor was he or is he indebted to them, or either of them, in any larger
or greater sum than above admitted.

VERIFICATION OF ANSWER.
REPLY OF PLAINTIFFS—filed 13th December, 1859.

States that said answer is not true; that at the time of serving gar-
nishee process they aver said Farrell had in his possession and belong-
ing to said defendants, property and effects to the amount of $257
over and above the $70 which he admits, and this they are ready to
verify.

And as to the matter of his clerk leaving the property go out of
his possession, they know nothing, but leave said Farrell to prove the
same.
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TRIAL AND VE’RDI(,"T:

We the jury find the issues for said plaintiffs, on issues joined
with said garnishee Joseph Farrell, and find the amount due from
said garnishee Joseph Farrellto the defendants, Clark & Study, to be
the sum of $257. :

MOTION FOR A NEW TRIAL.
Motion overruled and exception.,
JUDGMENT.

That said defendant’s use and benefit of said plaintiffs in this suit,
do have and recover of said garnishee Joseph Farrell, the said sum
of two hundred and fitty-seven dollars, in form aforesuid, by the jury
found due from him to said defendants, together with their costs and
charges in this behalf expended, and have exccution therefor.

APPEAL PRAYED.

16,17 & 18 APPEAL BOND— TFiled March 27th, 1860.

18
18

19

20

BIPL OF EXCEPTIONS — Filed March 28, 1860.
TRIAL, JURY EMPANELLED, dc.

ROBERT HERVEY, witness for plaintiff,

Testified : Am an Attorney and Counsellor at Law ; reside in
Chicago; know the plaintiff and garnishee Farrell; T first saw him
in company with Pearson, one of the plaintiffs, about 12th day of
August, A. D., 1859 ; Pearson called on me with Farrell, to see about

claim against Clark & Study; said that Mr. Farrell owed them and

‘had been or was to be garnisheed ; Mr. Farrell stated in niy presence

that he owed Clark & Study $257, in two notes, for flour and horses
purchased of them ; did notsay anything about its being a conditional
bargain ; said he owed them so much,

Pearson & Co., and Farrell then entered into the following contract
drawn by me, and signed by them, as follows : ‘

AGREEMENT — offered in evidence by plaintiffs,
States that, whereas Furrell is indebted to Clrk & Study in 8257,
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and said Clark & Study are indebted to Pearson & Co., and said Far-
rell has been garnisheed by said Pearson & Co. as a debtor of Clark
& Study, and whereas, it has been agreed between said Pearson &
Co. and said Farrell, that said Farrell shall endeavor to obtain all in-
formation he can about the whereabouts of said Clark & Study, and
shall furnish same to said Pearson & Co, and shall, also, do what he
can to enable the said Pearson & Cc., to recover the said sum of $257
from him, said Farrell, as such garnishee. Now, if said Farrell shall
perform the agreement herein, the said Pearson & Co. shall pay him
or allow him to deduct from said amount of $257, fifty-seven dollars
for his trouble and services, and a proportionate sum for any less
amount that may be received from him than said $257.

ADVERTISEMENT— Signed by Joseph Farrell offered in evi-
dence by plaintiffs.

LETTER — Signed by Joseph Farrell offered in evidence by
Plaintiffs, and admitted to be genuine.

TELEGRAPHIC DISPATCH— Signed Joseph Farrell offered
in evidence by plaintiffs, and adwitted to be genuine.

ON CROSS-EXAMINATION,

Mr. Hervey testified. T did know afterwards of Pearson and a de-
tective officer being about to start for Clark & Study; Mr. Pearson
was in my office after he returned; I understood from him that he
got nothing from Clark & Study ; I understood, although I do not
know, that he said so—that he got from them one of the horses
bought by Farrell ; the lunguage he used, as near as I can recollect,
was we have recovered one of the horses, or a horse ; he did not say
that it was one of those that Farrell bought from Clark & Study.

. DEPOSITION OF WATSON— Offered by defendant Farrell.

My ‘name is Samuel H. Watson; am a clerk in a store: T am
twenty-one years ot age; Lreside in Tamorah, Illinois ; know all the
parties to the suit, except Peurson’s partner, Grace.

I know of Farrell's havinz three horses and harness in his posses-
sion, and wagon, belonging to Clark & Study; Study brought the
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horse to Farrell’s house and sold him the horse, wagon and ‘harness,
and forty-three barrels of flour; I do not exactly remember the num-
ber of barrels. The horses were sold conditionally; he had ten days
to redeem them, at one hundred and fifty dollars for the three. Within
the time he came and redecemed the horses of me, during Mr. Far-
rell’s absence ; he was up here. Mr. Farrell gave me no instructions
at all, after he left Tamorah for Chicago, in regard to the redemption
of the horses. e knew nothing about it until after I had given up
the horses ; he was up here at the ‘time, and I wrote to him then.
This was about sometime in August; I think about the first of Au-
gust.  These are all the horses that T know of his having any interest
in. Mr. Study came and redeemed the horses and took them off; I
do not know what he did with them.

ANSWERS T0 CROSS INTERROGATORIES.

The flour was not bought conditionally, only the horses; I think
he paid Clark & Study for the flour at that time, at any rate he paid
them some money; he was to give them three dollars and eighty cents
per barrel. At that time, T kept Farrell’s books ; Clark & Study were
not credited with the flour on the books; I saw Farrell pay them some
money, and give them a note for the balance of the flour, horses and
other property; T do not know how much he paid them. The flour
was sold and the bargain closed, before the horses were sold ; 1t was
all done the same evening. The transaction took place about the first
of August; conld not say within two weeks, with any certainty. The
conditions of sale were, that Farrell was to give one hundred and fifty
dollars for the horses; Clark & Study were to have ten days to redeem
them in; if they did not redeem them within ten days, the horses
were to belong to Farrell; I heard the bargain. The sale was condi-
tional, because Farrell did not want to buy the horses, but told him
he would give that much for them, and give them ten days to redeem
them. Farrell thought that was all the horses were worth to him un-
der the circumstances, because he had all the horses he wanted of his
own, and it would not justify him to pay more for them. Study rep-
resented that he wanted to keep the horses to pay a man he owed in
Chicago; he wanted to save them for Pearsons; that he had offered
him more than Farrell would give. Do not think there was any writ-
ten contract as to the sale of the horses. The wagon and harness were
not sold conditionally, I think. T think fifty dollars was the price to
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be paid for the wagon and harness; the sum was not paid in money
( it should not have been for he never got it).

Part of answer in parentheses is objected to by plaintiff’s attorneys
as not being an answer to the question.

He gave his note for the balance, which I think was $250 ; he also
bought some feed stuffs and empty barrels; I think likely they were
included in the balance, but do notknow certainly. There were about
ten barrels of feed, and about two hundred pounds in a barrel. He
was to give a dollar a hundred for the feed ; do not know what he gave
for the barrels ; they were worth forty to fifty cents a picce. To the
best of my recollection, the amount of the note was $250. I now re-
collect he gave two notes ; onc payable in thirty, the other sixty days ;
this was about first of August. Tarrell went to Chicago about two or
three days after this. Tour or five days after Farrell went away,
Study took the horses. I wrote to Farrell the next morning after the
horses were taken ; after this, he wrote me that he had been garni-
sheed. T]my eave me back the notes, and I gave one for $100, pay-
able in sixty days; [ do not recollect the date. I was not authorized
to sign Farrell’s name, and never did so before ; but this time, at the
advice of his wife, I gave the note.

THIRTY-SEVENTH INTERROGATORY. Why did she advise you to
give it 2 Objected to.

ANSWER. I told her of the contract and circumstances, and she
thought I had better do it. I do not know whether this last note has
been paid. Mr. Farrell said I did wrong in giving his note without
his consent. He told me he had been garnisheed. Between two and
five days after writing him, I received his letter saying he had been
garnisheed. It takes a letter about fifteen hours to go from Chicago
to Tamorah after it is started.

DIRECT EXAMINATION RESUMED.

The wagon and harness were taken possession of by Clark & Study’s
creditors. I took } possession of them as agent for M. Farrell, but
they were never removed from the premises of Clark & Study.
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JOSEPH CLARK, a Witness for Defendant :

Plaintiffs objéct to his competency, and desire to examine him as to
the same. Defendants object ; objection overruled, and Defendants
except. '

_ Plaintiffs object to admissibility of his evidence. Objection over-
ruled. He then testified as follows :

Know Pearson, one of the plaintiffs and Ferrell. I was one of the

. frm of Clark & Study. Two of the horses which Farrell had, he sold ;

and one, Pearson got. He got nearly all the price of the other two
horses, about $81. I told him it was the money we got from the sale
of the horses.

"ROSS EXAMINATION.

I think the horses were taken away from Farrell on 15th of Au-
wust ; Study told me he took them away then. I did not see them
until 17th August ; first saw them at St. Charles, Missouri. The
horses were taken there by Charles Griffin, a person in our employ.
I sold the horses and received the pay for them. T gave Pearson $80
or 881 ; on reflection, T think it was 879 55. Paid him in presence
of T. C. Bradley and Study; took no receipt from Pearson for the
money ; we tried to settle ; I told him I would give him all the money
I had, and he said he would send my wife home. My wife and two
children were then in St. Louis. My wife handed me $79 55, which
I gave to Pearson. ;

Plaintiffs counsel here showed a memorandum to witness, and asked
whether the memorandum ¢ruly stated the sum of money paid by wit-
ness and Mrs, Study to plaintiff, Pearson, and the disposition he made
of it. Defendants’ counsel objected ; objection overruled and excep-
tion taken. Witness answered, he could not say. -

Plaintiff’s counsel then introduced in evidence, and read to the jury,
a receipt signed by Clark & Study.

QUESTION BY DEFENDANT. Witness states that the horse was
taken in part settlement of this debt, in which the defendant was
garnisheed. '
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PLAINTIFFS’ INSTRUCTIONS,

1. If the jury believe, from the evidence, that at the time the gar-
nishee, Farrell, was served with process, he was indebted to the de-
fendants, Clark & Study, in the sum of two hundred fifty-seven dol-
lars, or any other sum of money, he cannot exempt himself from
liability as such garnishee, by showing that subscquent to such service
of process on him, he paid such defendants the amount due them, or
redelivered to them the property which they had sold, or delivered to
him, and which he had at the time of such service of process, unless
he also shows that such payment was so made, or such property so re-
delivered with the knowledge or assent of the plaintiffs, express or
implied.

2. If the jury believe, from the evidence, that at the time the
garnishee, Farrell, was served with process, he was in possession of
property which he had previously bought on credit from the defend-
ants, Clark & Study, and for which he was then owing, he cannot ex-
empt himself from hability therefor in this proceeding, by showing
that the sale was a conditional one and subject to a right of redempt-
ion in such defendants, and that they had redeemed such property
subsequent to such service of garnishee process.

3. 1f the jury believe, from the evidence, that at the time of the
service of procéss of warnishwent on Tarrell in Chicago, he was in
possession of property belonging to the defendants, Clark & Study,
that such property was then at Tamora in Perry county, Illinois, and
was subsequent to such service re-delivered to the defendants, Clark
& Stady, by the agent of said Farrell, but that such re-delivery did
not take place until after the lapse of more than a reasonable time from
the service of such garnishee, in which notice thereof might have been
communicated by said Farrell to his agent at Tamora ; that the jury
should find a verdict for the plaintiffs, and assess their damages at the
sum which said Farrell agreed to pay for said property, unless they
shall further believe, from the evidence, that with a full knowledge of
all the facts, the plaintiffs in the execution obtained in part, satistuc-
tion of their debt, the whole or part of the identical property which

“he had in his possession, belonging to Clark & Study, or for which
Farrell owed Clark & Study.

The gurnishee process would not render Mr Farrell liable, for what




39

10

might be done upon negotiable prommissory notes, given to him by
Clark & Study, which notes had not matured, unless the same were

‘delivered up to Farrell, by Clark & Study, before his answer. Where

property is not in actual possession of a person served with the gar-
nishee process, but is in the possession of an agent of the garnishee,
he is entitled to a reasonable time, to notify his agent and protect the
property, before he will be liable for an act of the agent, which may
have deprived him of the possession of the same, in the ordinary
course of his duty.

Which said charge was given by the Judge, o cach portion of which,
the said defendant, Farrell, then and there exeepted.

DEFENDANT'S INSTRUCTIONS.

1. The jury cannot find for the plaintiffs, the value of the horses,
if the plaintiffs received them or the proceeds of them, with knowl-

edge, after the garnishee process issued or was served.
Refused.

2. The accepting of the one horse, and of the proceeds of the
others, or a portion thereof, is evidence of an assent on the part of
the plainttffs, to the action of Farrell’s clerk in delivering up the
horses, even if it was done after the service of process upon Furrell.

. Refused.

3. Defendant, Farrell, cannot be charged for the value of any prop-
erty, to the delivery up of which, after service of gurnishee process,
he assented, or of which he had accepted the proceeds. :

Refused.

4. If the jury believe, that there was a conditional bargain be-
tween Clark & Study and Farrell, and that it was rescinded even after
garnishee process was served upon Farrell, and the plaintiffs, with
knowledge, chose to pursue the property, they cannot recover against
Farrell. : '

Refused.

6. The plaintiffs cannot pursue both the property and the, garni-
shee, they must elect which they will follow, and having elected, they

are bound by such election.
Refused.

"1
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6. If the jury believe, that by any arrangement between the plain-
tiffs and Farrell, they undertook to pursue and did pursue the prop-
erty, and recovered the same or the avails thercof, that then, for such
property so reccived or the avails of such as may have been sold,
which may have been received by the plaintiffs, knowing that it is the
avails of any property in the possession of Farrell at the time of ser-
vice, Farrell will not be liable.

Rofused.

JUDGE’S CHARGLE.

If the jury believe, from the evidence, that after the service of
the garnishee process upon Farrell, he delivered the defendants any
portion of the property in his hands, which belonged to the defend-
ants in the execution, and that the plaintiffs pursied and recovered any
of such property from the said defendant with knowledge of the facts,
then the value of the property cannot be recovered against Farrell.
But if the defendant in the execution, sold any of such property
without the direction of the plaintiffs in the execution, though the
whole or a portion of the money received for such property, may have
been paid to them, still the garnishce, Farrell, would not thereby be
exonerated from his liability, as garnishee in this case, for so much of
said property or indebtedness. o

To which the said defendants then and there excepted.

The jury returned the verdict, that they found for the plaintiffs and
assessed the damages at $257.

MOTION AND GROUNDS FOR A NEW TRIAL.

The defendant, by his counsel, then moved for a new trial and ar-
rest of judgment, upon the following grounds :

1. The Court erred in giving the various instructions to the jury.

€. The Court erred in refusing the instructions asked by defend-
ant’s counsel.

8. The jury found the verdict directly against the charge of the
.. Coutt, inasmuch as’ they found for the full value of the property,
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and it was undisputed that one of the horses had. been recoived by

plaintiffs and applied on said debt.

A. The verdict was too much.

5. The verdict was against the evidence, and should have been
in favor of Farrell. ‘
ASSIGNMENT OF ERRORS.

1. The Judge erred in refusing to give the jury the 1st, 2d, 3d,
4th, 5th and 6th instructions asked by the said Joseph Farrell.

9. The Judge erred in giving the instructions, so given by him,
of his own mbtion, to the jury.

8. The Judge erred in overruling the motion for a new trial.

N\

4. In that the verdict was divectly against the charge of the Court.

5. In that the verdict was against the cvidence, and is not sup-
ported by it.

8. In that the verdict is too lai'ge.'

7. The Court erred in excluding evidence offered by said plaintiff
in error. ‘

8. The Court erred in admitting improper evidence by the de-
fendant in error.

TR
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WILLIAM H. STUDY. }

ABSTRACT OF RECORD.

1 PLACITA.

o

AFFIDAVIT OF GUSTAVUS C. PEARSON,
States that plaintiffs have recovered judgment in this Court against

defendants for the sum of 8795.90 ; that execution has been issued
and returned unsatisfied.

That defendants have no property, within the knowledge of this
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affiant, liable to execution, and that he has just reason to believe that
Joseph Farrell is indcbted to the said defendants, and has effects and
estate of said defendants in his house, and prays garnishee process
against Joseph Farrell,

SUMMONS— Served 12th day of August, 1859,

ANSWER OF JOSEPH T. FARRELL, filed 18th, Oct.
1859.

States that he had or has no property belonging to the said defend-
ants, or cither of them, nor was or is indebted to them or ecither
of them, in any sum which is now in any manner subject to the
claim of said plaintiffs, and to the best of his knowledge, informa-
tion and belief, except about the sum of seventy dollars, which

he has ready, to be paid as the Court shall direct.
VERIFICATION OF ANSWER.

EXCEPTIONS 10 THE GARNISHEE ANSWER, filed
12th November, 1859. ;

States that said garnishee does not say he had no property belong-
ing to said defendunts, nor that he was not indebted to said defend-
ants at the time of the service of the garnishee process. but says
that had or has no property belonging to said defendants, or either of
them, nor was or is indebted to them, or either of them, in any sum
which is now in any manner subject to the claim of the said plain-
tiffs. In which particular the said plaintiffs except to. the answer of
the said garnishee as evasive and insufficient, ard pray a full aLswer.

HERVEY, ANTHONY & GALT.
Attornies for Plaintiffs.

Lxceptions sustained, and garnishce ordered to answer further.
FURTHER ANSWER OF JOSEPH FARRELL.

States that at the time of the service of the garnishee process he
was in Chicago, two hundred and eighty miles from his place of resi-
dence ; that at that time he supposes, but does not know personally,
that there was in the possession of his clerk, at his residence, three
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horses and a saddle and bridle worth about one hundred and fifty-
seven dollars which he had purchased conditionally, giving his note,
due in sixty days, which purchase was made on or about the 8rd of
August - last past; that it was agreed between respondent and said
Clark and Study that in case they.could get more for the horses within
two weeks than that price they were to have the right to redeem
them, upon the return of said note and payment of expenses about
same; that this agreement was known to his said clerk; that on the
day of service of said garnishee process, or before he had time to
communicate to his said clerk, the said clerk had delivered up said
horsgs, bridle and saddle to said Clark & Study, and received back
the said note in pursuance of said agreement; that this was done

- without his knowledge or consent; that as soon as he discovered the

fact he communicated the same’ to plaintiffs, and they commenced
pursuit of said horses as the property of said Clark & Study ; that
plaintiffs obtained one of the horses and advertised it for sale as the
property of said Clark & Study, and also obtained a large portion of
the proceeds of the other two horses.

He admits indebtedness about the sum of S70, balance due upon
the purchase of certain flour of Clirk & Study, which is offset by
$18, due for keeping suid horses, which was to be applied in that way.
TFurther states upon information and belief that the judgment upon
which the garnishee process wus founded has been fully paid and
satisfied by the defendants, and that he should be discharged from
the proceedings; that he had or has no property of the defendants,
nor was he or is he indebted to them, oreither of them, in any larger
or greater sum than above admitted.

VERIFICATION OF ANSWER.
REPLY OF PLAINTIFFS —filed 13th December, 1859.

States that'said answer is not true; that at the time of serving gar-
nishee process they aver said Farrell had in his possession and belong-
ing to said defendants, property and effects to the amount of $257
over and above the $70 which he admits, and this they are ready to
verify.

And as to the matter of his clerk leaving the property go out of
his possession, they know nothing, but leave said Farrell to prove the
same.
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TRIAL AND VERDICT.

We the jury find the issues for said plaintiffs, on issues joined
with said garnishee Joseph Farrell, and find the amount due from

said garnishee Joseph Farrell to the defendants, Clark & Study, to be
the sum of $257.

MOTION FOR A NEW TRIAL.
Motion overruled and exception.
JUDGMENT.

That said defendant’s use and benefit of said plaintiffs in this suit,
do have and recover of said garnishee Joseph Tarrell, the said sum
of two hundred and fitty-seven dollars, in form aforesaid, by the jury
found due from him to said defendants, together with their costs and
charges in this behalf expended, and have exccution therefor.

APPEAL PRAYED.

16,17 & 18 APPEAL BOND— Filed March 27th, 1860.

18
18

19

20

BIPL OF EXCEPTIONS— Filed March 28, 1860.
TRIAL, JURY LEMPANELLED, &e.

ROBERT HERVEY, witness for plaintiff,

Testified : Am an Attorney and Counsellor at Law ; reside in
Chicago; know the plaintiff and garnishee Farrell; T first saw him
in company with Pearson, one of the plaintiffs, about 12th day of
August, A. D., 1859 ; Pearson called on me with Farrell, to see about
claim against Clark & Study; said that Mr. Farrell owed them and
had been or was to be garnisheed ; Mr. Farrell stated in my presence
that he owed Clark & Study $257, in two notes, for flour and horses
purchased of them; did notsay anything about its being a conditional
bargain ; said he owed them so much.

Pearson & Co., and Farrell then entered into the following contract
drawn by me, and signed by them, as follows:

AGREEMENT — offered in evidence by plaintiffs,
States that, whereas Farrell is indebted to Clark & Study in $257,
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TRIAL AND VERDICT.

We the jury find the issues for said plaintiffs, on issues joined
with said garnishee Joseph Farrell, and find the amount due from

said garnishee Joseph Farrell to the defendants, Clark & Study, to be
the sum of $257.

MOTION FOR A NEW TRIAL.
Motion overruled and exception.
JUDGMENT.

That said defendant’s use and benefit of said plaintiffs in this suit,
do have and recover of said garnishee Joseph Tarrell, the said sum
of two hundred and fitty-seven dollars, in form aforesaid, by the jury
found due from him to said defendants, together with their costs and
charges in this behalf expended, and have exccution therefor.

APPEAL PRAYED.

16,17 & 18 APPEAL BOND— Filed March 27th, 1860.

18
18

19

20

BIPL OF EXCEPTIONS— Filed March 28, 1860.
TRIAL, JURY LEMPANELLED, &e.

ROBERT HERVEY, witness for plaintiff,

Testified : Am an Attorney and Counsellor at Law ; reside in
Chicago; know the plaintiff and garnishee Farrell; T first saw him
in company with Pearson, one of the plaintiffs, about 12th day of
August, A. D., 1859 ; Pearson called on me with Farrell, to see about
claim against Clark & Study; said that Mr. Farrell owed them and
had been or was to be garnisheed ; Mr. Farrell stated in my presence
that he owed Clark & Study $257, in two notes, for flour and horses
purchased of them; did notsay anything about its being a conditional
bargain ; said he owed them so much.

Pearson & Co., and Farrell then entered into the following contract
drawn by me, and signed by them, as follows:

AGREEMENT — offered in evidence by plaintiffs,
States that, whereas Farrell is indebted to Clark & Study in $257,
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and said Clark & Study are indebted to Pearson & Co., and said Far-
rell has been garnisheed by said Pearson & Co. as a debtor of Clark
& Study, and whereas, it has been agreed between said Pearson &
Co. and said Farrell, that said Farrell shall endeavor to obtain all in-
formation he can about the whereabouts of said Clark & Study, and
shall furnish same to said Pearson & Co, and shall, also, do what he
can to enable the said Pearson & Cc., to recover the said sum of $257
from him, said Farrell, as such garnishee. Now, if said Farrell shall
perform the agreement herein, the said Pearson & Co. shall pay him
or allow him to deduct from said amount of $257, fifty-seven dollars
for his trouble and secrvices, and a proportionate sum for any less
amount that may be received from him than said $257.

ADVERTISEMENT— Signed by Joseph Farrell offered in evi-
dence by plaintiffs.

LETTER —Signed by Joseph Farrell offered in evidence by

Plaintiffs, and admitted to be genuine.

TELEGRAPHIC DISPATCH— Signed Joseph Farrell offered
in evidence by plaintiffs, and admitted to be genuine.

ON CROSS-EXAMINATION,

My. Hervey testified. T did know afterwards of Pearson and a de-
tective officer being about to start for Clark & Study; Mr. Pearson
was in my office after he returned ; I understood from him that he
got nothing from Clark & Study ; T understood, although I do not
know, that he said so—that he got from them one of the horses
bought by Farrell ; the language he used, as near as I can recollect,
was we have recovered one ot the horses, or a horse ; he did not say
that it was one of those that Farrell bought from Clark & Study.

DEPOSITION OF WATSON— Offered by defendant Farrell.

My name is Samuel H. Watson; am a clerk in a stove: [ am
twenty-one years ot age; I reside in Tamorah, 1llinois ; know all the
parties to the suit, except Pearson’s partner, Grace.

I know of Farrell's having three horses and harness in his posses-
sion, and wagon, belonging to Clark & Study; Study brought the
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horse to Farrell’s house and sold him the horse, wagon and harness,
and forty-three barrels of flour; I do not exactly remember the num-
ber of barrels. The horses were sold conditionally; he had ten days
to redeem them, at one hundred and fifty dollars for the three. Within
the time he came and redeemed the horses of me, during Mr. Far-
rell’s absence ; he was up here. Mr. Farrell gave me no instructions
at all, after he left Tamorah for Chicago, in regard to the redemption
of the horses. He knew nothing about it until after I had given up
the horses ; he was up here at the time, and I wrote to him then.
This was about sometime in August; I think about the first of Au-
gust. These are all the horses that T know of his having any interest
in. Mr. Study came and redeemed the horses and ‘took them off; T
do not know what he did with them.

ANSWERS T0O CROSS INTERROGATORIES.

The flour was not bought conditionally, only the horses; I think
he paid Clark & Study for the flour at that time, at any rate he paid
them some money; he was to give them three dollars and eighty cents
per barrel. At that time, I kept Farrell’s books ; Clark & Study were
not credited with the flour on the books; I saw I'arrell pay them some
money, and give them a note for the balance of the flour, horses and
other property; I do not know how much he paid them. The flour
was sold and the bargain closed, before the horses were sold ; it was
all done the same evening. The transaction took place about the first
of August; conld not say within two weeks, with any certainty. The
conditions of sale were, that Farrell was to give one hundred and fifty
dollars for the horses; Clark & Study were to have ten days to redeem
them in; if they did not redeem them within ten days, the horses
were to belong to Tfarrell ; T heard the bargain. The sale was condi-
tional, because Farrell did not want to buy the horses, but told him
he would give that much for them, and give them ten days to redecm
them. Rarrell thought that was all the horses were worth to him un-
der the circumstances, because he had all the horses he wanted of his
own, and it would not justify him to pay more for them. Study rep-
resented that he wanted to keep the horses to pay a man he owed in
Chicago ; he wanted to save them for Pearsons; that he had offered
him more than Farrell would give. Do not think there was any writ-
ten contract as to the sale of thehorses. The wagon and harness were
not sold conditionally, I think. T think fifty dollars ‘was the price to
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be paid for the wagon and harness ; the sum was not poid in money
(it should not have been for he never got it ).

Part of answer in parentheses is objected to by plaintiff’s attorneys
as not being an answer to the question.

He gave his note for the balance, which T think was 8250 ; he also
bought some feed stuffs and empty barrels; I think likely lhey were
included in the balance, but do not know certainly. There were about
ten barrels of feed, and about two hundred pounds in a barrel. He
was to give a dollar a hundred for the feed ; do not know what he gave
for the barfels ; they were worth forty to fifty cents a piece. To the
best of my recollection, the amount of the note was $250. T now re-
colleet he gave two notes ; one payable in thirty, the other sixty days ;
this was about first of August. Farrell went to Chicago about two or
three days after this. Four or five days after Farrell went away,
Study took the horses. T wrote to Farrell the next morning after the
horses were taken ; after this, he wrote me that he had been garni-
sheed. They gave me back the unotes, and I gave one for $100, pay-
able in sixty days; T do not recollect the date. T was not authorized
to sign Farrell’s name, and never did so before ; but this time, at the
advice of his wife, T gave the note.

THIRTY-SEVENTH INTERROGATORY. Why did she advise you to
give it 2 Objected to. .

ANSWER. I told her of the contract and circumstances, and she
thought I had better do it. I do not know whether this last note has
been puid. Mr. Farrell said I did wrong in giving his note without
his consent. He told me he had been garnisheed. Between two and
five days after writing him, T received his letter saying he had been
garnisheed. 1t takes a letter about fifteen hours to go from Chicago
to Tamorah after it is started.

DIRECT EXAMINATION RESUMED.

- The wagon and harness were taken possession of by Clark & Study’s
creditors. I took possession of them as agent for Mr. Farrell, but
they fvere never removed from the premises of Clark & Study.
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JOSEPH CLARK, a -Witness for Defendant :

Plaintiffs object to his competency, and desire to examine him as to
the same.  Defendants’ object ; objection overruled, and Defendants
except.

Plaintiffs object to admissibility of his evidence. ,Objection over-
ruled. He then testified as follows :

Know Pearson, one of the plaintiffs and Ferrell. I was one of the
firm of Clark & Study. Two of the horses which Farrell had, he sold ;
and one, Pearson got. He got nearly all the price of the other two
horses, about $81. I told him it was the money we got from the sale
of the horses.

CROSS EXAMINATION.

I think the horses were taken away from Farrell on 15th of Au-
gust ; Study told me he took them away then. I did not see them
until 17th August ; first saw them at St. Charles, Missouri. The
horses were taken there by Charles Griffin, a person in our employ.
I sold the horses and receiveqd the pay for them. T gave Pearson $80
or 881 ; on reflection, I think it was $79 55. Paid him in presence
of T. C. Bradley and Study; took no receipt from Pearson for the
money ; we tried to settle ; I told him I would give him all the money
I had, and he said he would send my wife home. My wife and two
children were then in St. Louis. My wife handed me 879 55, which
I gave to Pearson.

Plaintiffs counsel here showed a memorandum to witness, and asked
whether the memorandum truly stated the sum of money paid by wit-
ness and Mrs. Study to plaintiff, Pearson, and. the disposition he made
of it. Defendants’ counsel objected ; objection overruled and excep-
tion taken, Witness answered, he could not say.

Plaintiff’s counsel then introduced in evidence, and read to the jury,
a receipt signed by Clark & Study.

QuestioN BY DEFENDANT. Witness states that the horse was
taken in part settlement of this debt, in which the defendant was
garnisheed. = - CE 5 )
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PLAINTIFFS INSTRUCTIONS,

1. If the jury believe, from the evidence, that at the time the gar-
nishee, Farrell, was served with process, he was indebted to the de-
fendants, Clark & Study, in the sum of two hundred fifty-seven dol-
lars, or any other sum of money, he cannot exempt himself from
liability as such garnishee, by showing that subsequent to such service
of process on him, he paid such defendants the amount due them, or
redelivered to them the property which they had sold, or delivered to
him, and which he had at the time of such service of process, unless
he also shows that such payment was so made, or such property so re-
delivered with the knowledge or assent of the plaintiffs, express or
implied.

2. If the jury believe, from the evidence, that at the time the
garnishee, Farrell, was served with process, he was in possession of
property which he had previously bought on credit from the defend-
ants, Clark & Study, and for which he was then owing, he cannot ex-
empt himself from hability therefor in this proceeding, by showing
that the sale was a conditional one and subject to a right of redempt-
ion in such defendants, and that they had redeemed such property
subsequent to such service of garnishee process.

3. It the jury believe, from the evidence, that at the time of the
service of process of garnishment on Farrell in Chicago, he was in

possession of property belonging to the defendants, Clark & Study,
that such property was then at Tamora in Perry county, Illinois, and
was subsequent to such service re-delivered to the defendants, Clark
& Study, by the agent of said Farrell, but that such re-delivery did.
not take place until after the lapse of more than a reasonable time from
the service of such garnishee, in which notice thereof might have been

‘communicated by said Farrcll to his agent at Tamora ; that the jury

should find a verdict for the plaintiffs, and assess their damages at the
sum which said Farrell agreed to pay for said property, unless they
shall further believe, from the evidence, that with a full knowledge of
all the facts, the plaintiffs in the exccution obtained in part, satisfuc-
tion of their debt, the whole or part of the identical property which
he had in his possession, belonging to Clark & Study, or for which
Farrell owed Clark & Study. '

The gurnishee process would not render Mr Farrell liable, for what
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might be done upon negotiable prommissory notes, given to him by
Clark & Study, which notes had not matured, unless the same were
delivered up to Farrell, by Clok & Study, before his answer. Where
property is not in actual possession of a person served with the gar-
nishee process, but is in the possession of an agent of the garnishee,
he is entitled to a reasonable time, to notify his agent and protect the
property, before he will be liable for an act of the agent, which may
have deprived him of the possession of the same, in the ordinary
course of his duty. '

Which said charge was given by the J udge, to cach portion of which,
the said defendant, Farrell, then and there excepted.

DEFENDANT'S INSTRUCTIONS.

1. The jury cannot find for the plaintiffs, the value of the horses,
if the plaintiffs reccived them or the proceeds of them, with knowl-

edge, after the garnishee process issued or was served.
Refused.

2. The accepting of the one horse, and of the proceeds of the
others, or a portion thereof, is evidence of an assent on the part of
the plainttffs, to the action of Farrell’s clerk in delivering up the
horses, even if it was done after the service of process upon Furrell.

Refused.

3. Defendant, Farrell, cannot be charged for the value of any prop-
erty, to the delivery up of which, after service of garnishee process,
he assented, or of which he had accepted the proceeds.

: ' Refused.

4. If the jury believe, that there was a conditional bargain be-
tween Clark & Study and Farrell, and that it was rescinded even after
garnishee process was served upon Farrell, and the plaintiffs, with
knowledge, chose to pursue the property, they cannot recover against
Farrell. Lt

Refused.

5. The plaintiffe cannot pursue both the property and .the garni-
shee, they must elect which they will follow, and having elected, they

are bound by such election.’
+Refused. 3

-
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6. If the jury believe, that by anyarrangement between the plain-
tiffs and Farrell, they undertook to pursue and did pursue the prop-
erty, and recovered the same or the avails thereof, that then, for such
property so received or the avails of such as may have been sold,
which may have been received by the plaintiffs, knowing that it is the
avails of any property in the possession of Farrell at the time of ser-
vice, Farrell will not be liable.

Rofused.

JUDGE’'S CHARGE.

If the jury believe, from the evidence, that after the service of
the garnishee process upon Farrell, he delivered the defendants any
portion of the property in his hands, which belonged to the defend-
ants in the execution, and that the plaintiffs pursued and recovered any
of such property from the said defendant with knowledge of the faets,
then the value of the property cannot be recovered against Farrell.
But if the defendant in the execution, sold any of such property
without the direction of the plaintiffs in the execution, though the
whole or a portion of the money received for such property, may have
been paid to them, still the garnishee, Farrell, would not thereby be
exonerated from his liability, as garnishee in this case, for so much of
said property or indebtedness. '

7o which the said defendants then and there excepted.
The jury returned the verdict, that they found for the plaintiffs and

assessed the damages at $257.

-

MOTION AND GROUNDS FOR A NEW TRIAL.

The defendant, by his counsel, then moved for a new trial and ar- .
rest of judgment, upon the following grounds :

1. The Court erred in giving the various instructions to the jury.

€2, The Court erred in refusing the instructions asked by defend-
ant’s counsel. "

8. The jury found the verdict directly against the charge of the
Court, inasmuch as they found for the full value of the property,
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and it was undisputed that one of the horses had been recoived by
plaintiffs:and .applied on said debt.

4. The verdict was too much.

&. The verdict was against the evidence, and should have been
in favor of Farrell.

ASSIGNMENT OF ERRORS.

1. The Judge erred in refusing to give the jury the 1st, 2d, 3d,
4th, 5th and 6th instructions asked by the said Joseph Farrell.

2. The Judge erred in giving the instructions, so given by him,
of his own motion, to the jury.

8. The Judge erred in overruling the motion for a new trial.
4, In that the verdict was directly against the charge of the Court.

5. In that the verdict was against the «evidence, and is not sup-
ported by it. ;

6. In that the verdiet is too large.

7. The Court erred in excluding evidence offered by said plaintiff
in error.

8. The Court erred in admitting improper evidence by the de-
fendant in error.

».
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STATE OF ILLINOI s
e S Cg‘UR,]? Ss } @he People of the State of Jllinois,

To the Sheriff of the Countyof ... ... . . . % Greeting:

4”1[‘( A ISP @0/V //e/ record and /zm('c(’(/ 774 and (z/ J0 172/ // o rendiion’ 0/43
the //4(//772573/@ 0/49 @ /// @ whieh was ) the' Des L=

ﬁozaz/o 0/4&/ C»‘sod 500-/( éomz/ /Q / //my // 4 /m//w //meé/ /wmaﬁ/
;u/z/fz/—w 7374 %WW %/% K R Staex. e e

// (1/72///5 ///2////74% e L C. fW 'y/dﬂ%

e //é?zf/m&/ ....... \(/ s s that man /cj/ D cttor: /ﬂ// zm’m?/fﬁa/ lo the &/yzwy (%D

//c/ %ﬂé[/M }2 R E L i e

b -3 as we' g’ /'72/4127720(/ //Q/\”M
: ro;17¢/(&&7&/3 S — the record and /Maccc(/ 1y o//
whieh, dacd /m‘/yz/zmz//) we’ / wee’ caused lp Lo /;wy//o into 0w CLfoseme

Gowuitr a/ ther Hate 0// Clinovs, at Olawa, /é/azy % //M/wc/ ///;/w/

lo comect the crioes v the danc, (1 due [07772/ and m@nNCY, {me/m/ ery lo law:

Thetefeie, e Femmand /lfou, u/g/ // /m(/ and’ (//4/’/&/ men/ ¢ /
g /ﬂmj Gourt, / ot /we nolice /o the sacd —~

hat- EFC, o e le and afficar /c’%/a the : /z';(//z'rw o/*//’ owr said
& //zz.a//z(’ Co wil, al lhe neal leim o/ sad ({Wd/ lo A’ Holden al @//llﬂf/

i savd S late, on’ the /(’J/ Tucsday, vy @ G012 Lhe thivd C’//mz(/a/ 24 Qy/zz/f
neat, Lo feal the recoid and /zmzca/ 7{271 (7/5’ lLJ(ll(/ and the coots a/g/ﬁca// / .
575‘-7 _______________ shall see /// and //’az//u lo do and recevve whal said Couet
shalll vedes i Lhes lotbals / and fave yeu Uhen/ lheie lhe names (;/ Mhose // 5
whony 1 you stall g /My e dacd. G eea Laws. "G ﬂa/wv—r«

Ml H. 5'7:5;7 - P SesgITAE BN

R S O PRy~ notice, /r(yzr//cz will Iy e

Witness, The Hon. fohn . Gaton, Ghief Fustice o/ aur
said fFouel, and the Senl //Luu)/ ¢ at Ottawa, this. L%.” =

day of. . 72tecr & ____in the Rfear of Our Locd One
Thousund §fqht Jlluul.ul and Jixly oex

i DR TSN Y
\ : Llerk of the cfu/u-une Lourt,
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SUPREME COURT,

WITHIN AND FOR THE THIRD GRAND DIVISION
OF THE STATE OF ILLINOIS.

JOSEPH FARRELL, Garnishee, etc.,
GUSTAVUS C. PEARSON axp |
JOIIN H. F. GRACE. )

> st 0o L

AMENDED ABSTRACT OF THE RECORD.

August 11th, 1859, Gustavus C. Pearson, one of- the de-
fendants in error, filed his affidavit in the Superior Court of
Chicago, setting forth that defendants in error had recovered
Judgment in said Court against said Joseph Clark and William
H. Study for $795.80, on which execution was duly issued to
Sheriff of Cook County, and by him returned “ Vo property
Sfound.”

That said Clark and Study have no property in their pos-
session liable to execution within the knowledge of said

. affiant, and that he believes that J oseph Farrell is indebted

to said Clark and Study, and has effects, etc., belonging to
them.

Whereupon, Summons issued against said Farrell as Gar-
nishee, which was served on him August 12th, 1859.

October 18th, 1859, said Farrel) filed his answer, stating that,
having been summoned as garnishee, he, ¢ for answer saith:
That he has or had no property belonging to the gaid defen-
dants or either of them, nor was, or is, indebted to them, or
either of them, in any sum which is 7ow in any manner sub-
ject to the claim of the said plaintiffs to the best of his know-
ledge, information and belief, except about the sum of seventy
dollars which he now has ready to be paid as this Court may

direct.”
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November 12th, 1859, plaintifts below filed their exceptions
to said Farrell’s answer, because the same does not say that
he had no property belonging to the original defendants, nor
that he was not indebted to them at the time of the service of

garnishee process, etc.

November 16th, 1859, cxceptions sustained and Farrell
ordered to answer over.

November 25th, 1859, Farrell filed his further answer,
therein stating—*That at the time of the service of the
garnishee process upon him, he was in the city of Chicago,
which is about two hundred and eighty miles from Tamaroa,
his place of residence ; that at that time le supposes, but ddes
not know personally that there was in the possession of his
clerk or agent, at Tamaroa, three horses and a saddle and
bridle, worth about one hundred and fifty-seven dollars, which
he had purchased conditionally, giving his negotiable promis-
sory note to that amount, due in sixty days therefrom, which
purchase was made on or about the third day of August last
past ; that it was agreed between said respondent and said
Clark and Study that in case they could get more for the
horses within two weeks than that price, they were to have
the right to redeem them upon the return of said note and
payment of the expenses about the same, and that this agree-
ment was known to his said agent or clerk ; and this respon-
dent says, that on the day of service of said garnishee process
tipon him, or the next day thereafter, as he is informed and
verily believes true, but that at any rate before he had time
to communicate with his said clerk, the said clerk had deliv-
ered up said horses, bridle and saddle, to said Clark & Study,
and received back the note of this respondent in pursuance of
said agreement, and that this was done without the knowledge
or consent of this respondent; and this respondent further
saith, that as scon as he discovered the fact he communicated
the same to the said plaintifts, and they immediately com-
menced pursuit of the said horses as the property of said
Olark & Study; that said plaintiffs obtained one of said
horses and advertised it as the property of said Clark and
Study, and also obtained a very large portion of the proceeds
of the other two horses; and this respondent further says that
he admits that he was indebted in about the sum of seventy
dollars, being the balance due upon the purchase of certain
flour of the said Clark & Study, which balance this respon-
dent claims should be reduced by an offset of eighteen dollars
then due for keeping said horses, which was to be applied in
that way ; and this respondent further says he is informed and
verily believes true that the judgment on which the garnishee
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process was founded in this case has been fully paid and satis-
fied by the said defendants, and that he should be discharged
from the proceedings, and that he had or has no further or
other property of the said defendants, Clark & Study, or
either of them, nor was he, nor is he, indebted to them or
either of them in any larger or greater sum than above
admitted.”

December 13th, 1859, plaintifts below filed their replication
to said answer, averring the same not to be true ; that at the
time process was served Farrell had in his possession and
under his control property and effects belonging to said Clark
and Study to the amount of $250, over and above the amount
of 70, admitted to be due in his answer ; and that, as to Far-
rell’s clerk letting the property go out of Farrell’s possession
after the service of process on him and before he could com-
municate the fact, said plaintifts know nothing, but leave said
Farrell to prove the same, and they Dbelieve said TFarrell has
been conspiring with said Clark & Study to detraud them,,
ete.

TRIAL AND VERDICT.

“ We the jury find the issues for said plaintiff on issues
joined with said garnishee Joseph Farrell, and find the amount
due from said garnishee Joseph Farrell to the defendants
Clark and Study, to be the sum of two hundred and fifty-seven
dollars,”

MOTION I'OR NEW TRIAL.

Motion overruled and exception.

JUDGMENT.

“Therefore it is considered said defendants Joseph Clark
and William Study use and benefit of said plaintiffs in this
suit, do have and recover of said garnishee Joseph Farrell, the
said sum of two hundred and fifty-seven dollars in form afore-
said, by the jury found due from him to said defendants, toge-
ther with their costs and charges in this behalf expended, and
have execution therefor.™

Appeal Prayed.

Appeal Bond.—Filed March 27th, 1860,

Bill of Euceptions—Filed March 28th, 1860.

Bill recites impannelling of Jury, etc., and the calling of
Robert Hervey, witness for plaintiff, who testified :

«Tam an Attorney and Counsellor at Law ; reside in Chi-
cago; 1 know the plaintiffs and the garnishee Farrell; I first
gaw him in company with Pearson, one of the plaintiffs; it
was about the 12th day of August, 1859; Mr. Pearson called
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‘with Farrell to see about claim against Clark and Study ; said
that Mr. Farrell owed them, and had been, or was to be, gar-
nisheed ; Mr. Farrell stated in my presence that he owed
them, Clark and Study, $257,in two notes, for flour and horses
purchased of them ; did not say anything about its being a
conditional bargain ; said he owed them so much ; Pearson &
Co. and Farrell then entered into the following contract,
drawn by me, and signed by them, as follows:

“Memorandum of agreement between G. C. Pearson & Co.,
of Chicago, and Joseph Farrell, of Tamaroa, Perry Co.:

Whereas, Farrell is indebted to Clark and Study, late of
Pinckneyville, Ills., in $257, on two notes, one for $100, due
4th & Tth September, and the other for 8157, due 4th & Tth
October, 1859, and whereas said Clark and Study are indebted
to Pearson & Co. in a large sum, and whereas, said Farrell
has been garnisheed by Pearson & Co., as a debtor of said
Clark and Study, and whereas, it has been agreed between
said Pearson & Co. and said Farrell that Farrell shall endeavor
to obtain any information he can about the present where-
abouts of said Clark and Study, and shall furnish same to said
Pearson & Co., and shall also do what he can to enable the
said Pearson & Co. to recover the said sum of $257 from him,
said Farrell, as such garnishee. Now if said TFarrell shall
furnish to said Pearson & Co. all the information he obtains
about said Clark and Study’s whereabouts, and should succeed
in enabling the said. Pearson & Co. to collect of him the said
$257, then said Pearson and Co. shall pay said Farrell, or
allow him to deduct fron: said amount of $257, fifty-seven
dollars for his trouble and services, and a proportionate sum
for any less amount that may be recovered from him than said
$257.

Chicago, 12th August, 185%.

(Signed) (z. C. Pearson & Co.
Joskpn FArreLL.”
Which was here oftfered in evidence; it was drawn by me.
and signed in my presence ; Mr. Farrell also then signed the
advertisement as follows: .

«Caution :—All persons are cautioned against purchasing
or negotiating two promissory notes dated 3d or 4th of August,
1859—one for $100, payable in 30 days, and the other for
$157, payable in 60 days, made by me, and payable to Clark
& Study or order, dated at Tamaroa, Perry County, Illinois,
as I have been garnisheed by creditors of said Clark & Study,
on account of my said indebtedness to them.

Tamaroa, Illinois, 12th August, 1859.

(Signed) Josery Farrgrr.”

Which was also here introduced in evidence.
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The plaintiffs then introduced and read in evidence the
following letter and telegraph dispatch, which were admitted
to be genuine.

« Cincinnati, Aug. 17th, 1859.
Mr. G. C. Pearson:

Sir: On my arrival here 1 found a letter from my young
man stating that Study had been there and had redeemed the
three horses which he sold me. I bought them from him with
the condition that if he paid me my money back and their
keeping inside of two weeks, he could take them back. When
I saw you, I had no idea that he would redeem them; but
while T was away, he goes to young Watson—tells him a cock-
and-bull-story, I suppose ; and talks him out of the horses and
returns him my mnotes which I gave him. As soon as I
received the information, I telegraphed you that I thought he
had gone to St. Louis to make sale of them, and if you would
start after him, you might catch him and the horses there;
while I write now, I suppose youare on your way to St. Louis
after him in consequence of the dispatch I sent; the dispatch
cost me §2 40.  On receipt of this, please let me know if you
hear anything. T will write you as soon as 1 get home, if I

hear anything. Your Obd’t,
(Signed) Joskri FarreLn.”

Telegraphic Dispatch.

«To G. C. Prarson & Co.,
934 La Salle Street.
Cinecinnati, 16th, 1859.

I have just learned that Study has redeemed the
three (3) horses, which privilege he had. I think you can
catch him in St. Louis. He left Tamaroa Monday morning
before day.

Joserr FARRELL.”
The foregoing letter and dispatch introduced in evidence
and read to Jury.

On his cross-examination, the witness Hervey testified : I
did know afterwards of Pearson and a detective officer being
about to start for Clark & Study. Pearson was in my office
after he retwrned. I understood from him that he got nothing
from Clark & Study. I understood, although I do not know
that he said so, that he got of them one of the horses bought:
by Farrell. The language he used, as near as I can recollect,
was—we have recovered one of the horses, or a horse. He
did not say it was one of the horses that Farrell bought from
Clark & Study.
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On behalf of the defendant, Farrell, was introduced
evidence first :

The deposition of Samuel . Watson, who testified : I am
clerk in a store; am twenty onc years of age; reside in
Tamaroa, Ills. ; know all the parties except plaintift Grace;
know of Farrell having in his possession three horses and
harness and wagon belonging to Clark & Study. Study
brought the horses to Farrell’s house and sold him the horses
and wagon and harness, and forty-three barrels of flour. I do
not exactly remember the number of barrels. The horses
wore sold conditionally. He had ten days to redeem them at
one hundred and fifty dollars for the three. Within the time
he came and redecmed the horses of me during Mr. Farrell’s
absence ; he was up here. M. I"arrell gave me no instruc-
tions after he left Tamaroa for Chicago in regard to the re-
demption of the horses; he knew nothing about it until after
I had given up the horses ; he was up here at the time and 1
wrote to him then; this was sometime in August; I think
about the first of August; these arc all the horses I know of

his having any interest inj Mr. Study came and redeemed
the horses and took them oft’; I donot know what he did with

them.

Oross-Eramination.—The flour was not bought condition-
ally, only the horses ; I think he paid Clark & Study for the
flour at that time, at any rate he paid them some money ;
I think he was to give them 8 80-100 dollars per barrel ; at
that time I kept Farrell’s books ; Clark & Study were not
credited with the flour on the books; 1 saw Farrell pay them
some money and give them a note for the balance of the flour
and horses and other property ; I do not know how much he
paid them. Question—Was the sale of the horses and the
flour one transaction? Ans—I do not know as it could be
considered one ; they were all sold the same evening, but the

. flour was sold and the bargain closed betore the horses were
sold. I think this transaction took place about the first of
August ; could not say within two weeks with any certainty.
The condition on which these horses were bought was, that
Farrell was to give $150 for the three; Clark & Study
were to have ten days to redeem them in; it they did not
redeem them within ten days the horses were to belong to
Farrell ; I was present when the bargain was made and heard
it; the sale was conditional because Farrell did not want
to buy the horses; he told Study he would give that much
for them, and give Clark & Study ten days to redeem them
in; Farrell thought that was all the horses were worth to him
ander the circumstances; he had all the horses he wanted of
his own, and it would not justify him to pay more for them.
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Question.— What was the reason Clark & Study were so anx-
fous to sell them? Ans.—Study represented to Farrell that
lie wanted to keep those horses to pay a man that he owed in
Chicago ; he wanted to save them for Mr. Pearson ; that Mr.
Pearson had offered him more than that for the horses; that
Mr. Clark and he owed Pearson, or something of that kind,
and that he had offered them more for the horses than Farrell
would give. I do not think there was any written contract in
reference to the sale of the horses; I do not think the wagons
and harness were bought conditionally ; I think fifty dollars
was to be paid for wagon and harness both.  Question.—Was
that paid for at the time? _Ans.—It was not paid for'in money
(it should not have been, for he never got it). Part of answer
in parenthesis objected to by plaintift’s attorneys, as not being
an answer to the question. Farrell gave Clark & Study his
note for the balance he owed them, which I think was $250.
Besides the above property he bought some feed stuff and
empty barrels; I do not know whether they were included

in that balance or not; I think likely they were. There were

ten barrels of feed stuff, and 1 suppose about two hundred

pounds in a barrel; he was to pay a dollar a huidred for the

teed stuft; the barrels were worth from 45 to 50 cts. apiece,

but I do not know what he gave for them ; $250, to the best
of my recollection, was the amount of the note he gave to
Clark & Study; he gave them no other note that I know of';
I now recollect that he gave two notes—one for $100, and one
for $150, instead of the $250; one was payable in thirty, and
the other in sixty days from date; they were ordinary prom-
issory notes; I think the notes were dated about the first of
August. Farrell went to Chicago two or three days atter this ;
Study took the horses away four or five days after Farrell lett ;
Farrell wrote to me that he had been garnisheed, after I had
written to him that I had given up the horses; I wroteto him
the next morning after giving up the horses; do not recol-
lect the date of my letter. When I gave Study back the horses
lhe gave me back bLoth the notes, and I gave him one for one

hundred dollars in place of them; I do not recollect the date

of the note I gave him ; it was payable in sixty days from the

night I gave it; I was not authorized by Iarrell to sign his

name to promissory notes; had never signed one before;

Farrell’s wife advised me to give the note. Question.—Why

did she advise you to give it? Objected to. Ans—“T told

lher of the contract between these men and Farrell, and told
her of the notes which they held of his, and Study agreed to
give me up those two_notes if 1 would give him a new one and
sign Mr. Farrell’s name to it, for one hundred dollars payable
in sixty days; so she thought I had better do it.” I do not
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know that this last note has been paid; Mr. Farrell said I did
wrong in giving a new note ; le told me he was garnisheed ;
said I did wrong in giving his note without his consent ; it was
Detween two and five days after I had written to Mr. F arrell
before I received his letter stating he was garnisheed. It takes
a letter, I should think,about fifteen hours after it gets started,
to go from Tamaroa to Chicago.

Direct Evamination resumed.—The wagon and harness be-
fore referred to were taken by Clark & Study’s creditors; I
took possession of them as agent for Mr. Farrell ; but they
were never removed from premises of Clark & Study.

Joseph Clark—Witness for Defence.

Plaintiffs object to Witness’ competency, and ask to ex-
amine him thereto. Defendants object to examination, be-
cause witness has been sworn in chiet. Defendants’ objection .
overruled, exception taken,and examination proceeded with.

In answer to plaintiff’s counsel, witness ““?ken testified thai
he was one of the defendants in the original switand judgment
in which this garnishee process issued.”

Plaintiffs thereupon object to witness’ competency,

I. Becaunse of his interests in the event of the suit; and

II. Because of his being a party to the record.

Both objections overruled, cxceptions taken, and witness
allowed to testify, which he did, as follows:

« I know Pearson, one of the plaintifts, and Farrell; I was
one of the firm of Clark & Study; two of the horses which
Farrell had we sold, and one Pearson got; he got nearly all
the price of the other two horses, about $81; I told him it
was the money we got from the sale of the horses.”

Oross-Ereamination—L think the horses were taken away
from Farrell on the 15th August; Study told me he took them
away then; I did not see them till the 17th August; I first
saw them at St. Chm'les_, Missouri ; the horses were taken
there by Charles Griffin, a person in our employ; the two
horses were sold on the 23d August at St. Louis, both to same-
man for §125 ; T don’t know the name of the purchaser; one
of the horses was six, the other eight years old; they were
good horses; we paid $100 a piece for them; I sold the horses
and received the pay for them ; I gave Pearson $80 or $81;
on reflection, I think it was $79 55 that I paid him; I paid
him the money at Blue Island or Illinoistown. I paid it on
the 25th of August; I paid it in the presence of T. C. Bradley
and Study ; I took no receipt of Pearson for the money; we
tried to settle; I told him I would give him all the money [
had, and he said he would send my wife home ; my wife and
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‘two children were then at St. Louis; oune of the children was
ten, and the other twelve years of age ; my wife and my chil-
dren were going to Middletown, Pennsylvania; they went
there; I did not pay their fare; Pearson told me he paid my
wife’s and children’s fare ; my wife remained at Illinoistown
two days; she had some money ; I don’t know how much ;
Pearson told her to keep it; the agreement was that he should
pay her and the children’s fare; Bradley arrested me and
Study at that time; the same day he started with us to Chi-
cago; Study’s wife and boy, (five years old,) were also at Illi-
noistown; my wife and children, and Study’s wife and child,
came to St. Louis after us; our tamilies had been previously
living at Perry County, Illinois ; our wives disposed of their
furniture before going to St. Louis; Mrs. Study and her child
went to Wabash, Indiana, after Study and I had been arrested ;
she was present when Study and I were under arrest at Illi-
noistown; Mrs. Study gave Pearson money to buy her tickets
to Wabash; she paid him the money with her own hands; I
did not see how much money she paid him; did not see her
hand the money to him ; saw her take it out of her purse ; my
wite handed me the $79 55, which I gave to Pearson; she
handed me 869 50 of it; the other $10 I had; both our wives
were present at the time the money was paid Pearson ; Pear-
son paid part of my, and Study’s fare, from Illinoistown to
Chicago ; I think the fare was $20; Pearson paid $10 of it,
and Bradley $10.

Plaintift’s counsel here showed witness the following memo-
randum, viz:

C. P. Bradley Dr. to Pearson,

To expenses of policeman to St. Charles, - $ 3.50
“ tickets, fare R. R. of C. & Study, - - - 15.00
¢ p’d Bradley, expenses, and C. & Study at Illinoistown, 8.00

Received Muys. Clark, - - - $67.00
¢ Mus. Study, 12.50

Tickets Mrs. Clark,
$27.00

Mrs. Study’s tickets, 10.00

Clark & Study’s fare,

Mis. Study’s Hotel bill, - - = S 2.50

and asked witness whether it was not in the hand writing of
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. the plaintifl’ Pearson, towhich witness answered that he could
not certainly state ; that he had seen Pearson write, had ‘xe-
ceived letters from him, and that the memorandum looked
like his writing. Plaintiff’s counsel then asked witness wheth-
er the memorandum truly stated the sums of money paid by
witness and Mrs. Study to the plaintiff, Pearson, and of the
disposition he made of it, to which question the counsel for
defendant objected, which objection the Court overruled,
to which exceptions were taken, and the witness then answered
that he could not state, whether the memorandum showed the
amount of money paid by [to] Pearson, or the sums paid by
him for the tickets and expenses of Mrs. Clark and Study or
not.  Cross-exam. continued.

I delivered the horse to Pearson. Plaintift’s counsel here
showed witness the following receipt :

« Received of G. C. Pearson one hundred dollars, being in
full for a bay horse, bridle and saddle, the title to which we
guarantee.

This 24th day of Aug., St. Louis, Mo., 1859.

(Signed,) Crark & Srtupy.”

Witness said: This receipt was signed by me I think;
Pearson wrote it; I am acquainted with his hand writing ;
have seen a good many of his letters ; it resembles his hand
writing; Ithink Bradley (paid) my and Study’s Hotel bill at
Illinoistown ; [ paid Bradley $8, when he searched me; my
wife told Pearson that the money she handed me was all she
had ; Pearson went to St. Louis to order Mrs. Clark’s and
Study’s furniture to be returned. I gave $70 of the proceeds
of the two horses sold, to my wife. Cross examination here
closed. Plaintift’s counsel then introduced in evidence, and
read to the jury the receipt above mentioned.

In reply to a question by defendant’s counsel, witness stated
that the horse was taken in part settlement of this debt on
which the detendant was garnisheed.

PLAINTIFF'S INSTRUCTIONS.

Fivst. ¢ If the jury believe, from the evidence, that at the
time the garnishee, Farrell, was served with process, he was
indebted to the defendants, Clark and Study, in the sum of
two hundred and fifty-seven dollars, or any other sum of
money, he cannot exempt himselt from liability as such gar-
nishee, by showing that subsequent to such service of process
on him he paid such defendants the amount due them, or re-
delivered to them the property which they had sold, or deliv-
ered, to him, and which he had at the time of such service of
process, unless he also shows that such payment was so made,
or such property so re-delivered, with the knowledge or assent
of the plaintiffs, express or implied.”
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Second. “If the jury believe, from the evidence, that at
the time the Garnishee, Farrell, was served with process, he
was in possession of property which he had previously bought
on credit from the defendants, Clark and Study, and forwhich
lie was then owing, he cannot exempt himself therefor in this
proceeding by showing that the sale wasa conditional one and
subject to a right of redemption in such defendants, and that
they had redeemed such property subsequent to such service
of garnishee process.”

Third. “If the jury believe, from the evidence, that at the
time of service of process of garnishment on Farrell in Chica-
o, he was in possession of property belonging to the defend-
ants, Clark and Study ; but that such property was then at
Tamaroa in Perry county, Illinois, and was subsequent to such
service re-delivered to the defendants, Clark and Study,
by the agent of said Farrell; but that such re-delivery
did not take place uutil after the lapse of more than a
reasonable time from the service of garnishee in‘ which
notice thercof ought to have been communicated by said Far-
rell to his agent at Tamaroa, then the jury should find a ver-
dict for the plaintiffs, and assess their damages at the sum
which said Farrell agreed to pay for said property” [“unless
they shall further believe, from the evidence, that with a full
knowledge of all the facts the plff. in the execution obtained,
in part satisfaction of their debt, the whole, or part, of the
identical property which he had in his possession belonging
to Clark and Study, or for which Farrell owed Clark and
Study.”]

Nore.— So much of this instruction as is inclosed in brackets was added by
the Court. :

The three foregoing instructions were given as asked by
plaintift’s counsel, save only the parenthetical clause appended
to the last, which was added by the Court. Exceptions to
each and every part of instructions taken by detendant.

Counsel for defendant then asked the Court to instruct the
Jury as follows, viz: ;

First. “The garnishee process would not render Mr. Far-
rell liable for what might be done upon negotiable promissory
notes given by him to Clak and Study, which notes had not
matured, unless the same were delivered up to Farrell, by
Clark and Study, before his answer. Where property is not
in actual possession of a person served with the garnishee
process, but is in the possession of an agent of the garnishee,
le is entitled to a reasonable time to notify his agent and
protect, before he will be liable for an act of the agent which
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may have deprived him of the possession of the same in
the ordinary course of his duty with reference to the property.”

Second. “The Jury cannot find for the plaintiffs the value
of the horses if the plaintiffs received them, or the proceeds
of them, with knowledge, after the garnishee process issued
orwas scrved.”

Third. «The accepting of the one horse and of the pro-
ceeds of the others or a portion thereof is evidence of an
assent on the part of the plaintiffs to the action of Farrell’s
Clerk in delivering up the horses, even if it was done after
the service of process upon Farrell.”

Fourth. ¢Defendant Iarrell, cannot be charged for the
value of any property to the delivery up of which, after ser-
vice of garnishee process, he assented, or of which he had
accepted the proceeds.”

Fifth. <1t the jury believe that there was a conditional
bargain between Clark and Study and Farrell, and that it
was rescinded even after garnishee process was served upon
Tarrell, and the plaintifts with knowledge chose to pursue the
property, they cannot recover against Farrell.”

Sixth. “The Plaintitfs cannot pursue both the property
and the garnishee. They must elect which they will follow,
and baving elected they are bound by such election.”

Seventh. “If the jury believe that by any arrangement
between the plaintiffs and Farrell, they undertook to pursue,
and did pursue the property, and recovered the same, or the
avails thereof, that then, for such property so received, or the
avails of such as may have been sold, which may have been
received by the Plaintiffs, knowing that it is the avails of any
property in the possession of Farrell, at the time of service,
Farrell will not be liable.”

Each of the foregoing instructions asked by defendant was
refused, and exceptions taken for such refusal.

Note—In the copy of the record from which this Abstract is made, and
which has been kindly furnished for that purpose to the counsel for the defend-
ants in error, by the present counsel for the plaintiff in error, and also in the
printed Abstracts heretofore prepared by the plaintiff in error, the first in-
struction here given ns nsked by defendant below, is stated to have been asked
and given at the instunce of the plaintiffs below. This is a mistake. The in-
struction (as, indeed, appears from its face) was asked by counsel for defendant
below, and refused. The present counsel for plaintiff in error, who first became
connected with the case since error was prosecuted, on this mistake being
pointed out to him, by the counsel for the defendants in error, obligingly con-
sented to the correction of the mistake in this abstract without compelling the
defendants in error to sue out a certiorari to the Court below.
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INSTRUCTION BY THE COURT.

«“If the jury believe, from the evidence, that after the ser-
vice of the garnishee process upon Farrell, he delivered the
defendants any portion of the property in his hands which be-
longed to the defendants in the execution, and that the plain-
tiffs pursued and recovered any of such property from the said
defendants with knowledge of the facts, then the value of such
property cannot be recovered against Farrell. But if the de-
fendants in the execution sold any of such property without
the direction of the plaintiffs in the execution, though the whole
or a portion of the money received for such property, still the
garnishee, Farrell, would not thereby be exonerated from
his liability as garnishee in this case for so much of said prop-
erty or indebtedness.”

To which defendant then and there excepted.

Jury returned a verdict for plaintiffs and assessed their dam-
ages at $257.

The defendant then moved for a new trial and in_arrest of
judgment on the following grounds :

I. The court erred in giving the various instructions to the

jury.

II. The court erred in refusing the instructions asked by
defendants’ counsel.

‘III. The jury found the verdict directly against the charge
of the court, inasmuch as they found for the full value of the

property, and it was undisputed that one of the horses had
been received by plaintifts and applied upon said debt.

IV. The verdict was too much.

V. The verdict was agaiust the evidence, and should have
been in favor of Farrell.

ASSIGNMENT OF ERRORS.

1. The Judge erred in refusing to give the jury the 1st, 2d,
3d, 4th, 5th, 6th and 7th instructions asked by thesaid Joseph
Farrell.

II. The Judge erred in giving the instructions so given by
him of his own motion to the jury.

III. The Judge erred in overruling the motion for a new
trial.

IV. In that the verdict was directly against the charge of
the court.

V. In that the verdict was against the evidence, and is not
supported by it.
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VI. In that the verdict is too large.
VII. The court erred in excluding evidence offéred by said .
plaintiff in error.
VIII. The court erred in admitting improper evidence by
the defendants in error.

JOINDER iN ERROR.

The foregoing Abstract has been made by, and is submitted
on behalf of defendants in error, first, because the Abstract
prepared and filed by plaintift in error tuils to present material
portions of the evidence in the case; and second, because the
Abstract filed by the plaintiff in error is incorrect, not only in
making the first instruction herein stated to have been asked’
by the plaintiff in error, to have been the fourth given on be-
half of the defendants in error, (as fully explained in the note,.
ante,) but also in various other particulars.
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DEFENDANTS BRIEF.

A bricf statement of the facts on which this suit is based, and of the matters at issue
therein, may aid the court in forming au opinion. The defendants obtained a judgment
against Clark and Study in the Superior Court of Chicago, for $795.90, on which an execu-
tion was issued, and returned “no property found.” The detendants then sued out garnishee
process against the plaintiff, who thereupon filed his answer, admitting an indebtedness to
Clark and Study of about $70, but claiming an offset thereto of $18. On this answer issue
was joined and the cause submitted to a jury, who gave the plaintiffs a verdict for $257, on

- which final judgment was entered. The plaintiff brings the cause to this Court, and assigns
for error:

First. The refusal of the Judge to give the instructions asked by the plaintiff.

Second. The giving erroneous instructions by the Judge of his motion.

Third. The overruling the motion for a new trial.

Fourth. The verdict being directly against the charge of the Gourt.

Fifth. The verdict being against the evidence.

Sixth. The verdict being too large.

Seventh. The excluding evidence offered by the plaintiff.

Eighth. The admitting improper evidence on behalf of defendants.

Some of the errors assigned need no argument. They mutually destroy each other. If
the Judge gave erroneous instructions, as the plaintiff alleges, then the jury did right in
disregarding them. The plaintiff is estopped to say in one and the same breath :—The
Court erred in giving the law, and the jury erred in disobeying it thus given. No authority
could add weight to the proposition, that a party cannot be permitted to urge the reversal
of a judgment upon objections which wre totally repugnant to each other, since it one be valid,
its opposite must necessarily be void; and whick shall the Court examine? A rule of Court
requires errors to be specially assigned. Parties must show wherein the record is erroneous.
To what end, then, should the Court make a woyage of discovery through the record in
gearch of errors alleged-—To be and not to he.”




The seventh error assigned finds its answer in the record, which fails to show that any
evidence whatever, offered by the plaintiff, was excluded. He had the full benefit of all the

evidence he produced.
The remaining errors will be considered in their order, beginning with the first, which
is the refusal of the Court to give the instructions asked by the plaintift.

The first of these instructions (erroneously stated to be the defendants’ fourth, see note
to Abstract) is clearly not law. The instruction is obscurely worded, but the first part of it
seems to say, that the maker of a negotiable promissory note not due at the time process- is
served, cannot be charged as garnishee unless the note is delivered up to him before he files
his answer. Were this true, it would be absolutely impossible to charge the maker of an
unmatured note as garnishee ; first, because the payee, that is the defendant debtor, would
bo interested to the value of the note, in resisting a recovery by the plaintiff, and therefore
would never voluntarily deliver up the note to the maker ; a fact which the bringing of the
suit itself demonstrates, since, could the debtor payee be presumed to be willing to transfer
the note for the benefit of the judgment creditor under any circumstances, it is manifest that
he could have no more objection to a direct transfer of the note to his creditor defore suit,
than to a delivery of the note for the benefit of the same party after suit had been com-
menced ; and second, because the Court has no power, in such a case, to compel adelivery
of the note to the maker who has been garnisheed.

In suits of this character the Courts of several of the States have drawn distinctions
between negotiable, and unnegotiable, promissory notes, (Drake on Attachment, Secs. 56T
599,) holding the maker chargeable as garnishee in the latter case, though not in the former.
In Tllinois, aZl promissory notes are negotiable, but only by indorsement. (Zev. St. Ch. T3,
Sec. 4.) The inconvenience which would result from charging the maker of an nnmatured,
negotiable promissory note as a garnishee, in those States which permit a transfer under the
law merchant, by mere delivery, can never be felt here. But in this State, the liability of
the maker of a promissory note as a garnishee, is not an open question. Our Statutes (Zev.
St. Ch. 9, Sec. 17,) recognize by the strongest inplication the liability of the maker of a pro-
missory note to be charged as garnishee, provided it has not been negotiated, and is « due at
the time of vendering the judgment,” against him. In the case at bar, not only the two
notes originally given by Farrell to Clark and Study, but also the note given by Watson,
Farrells clerk, at the time the horses were taken away, were all overdue before Harrell
filed Iis first answer. Farrell says in his « Caution,” that the notes ke gave were dated on
the 3d or 4th of Angust, 1859, and that one was payable in 80, and the other in 60 days.
His first answer was not filed till the 18th of the following October. The note given by
Watson, as will be demonstrated, was made on the 15th of August, was a 60 days’ note,

and of course was due when the above answer was filed. Farrell does not pretend that this
Jast note had been negotiated, or that it was not held by Clark and Study at the time it ma-
tured, and the two other notes were delivered up to his clerk Watson on the 15th of August.

The latter part of this instruction was properly rejected, because it was based on the
assumption of facts which the evidence expressly disproves. Watson was a mere clerk; he
had no individual possession of the horses, or any of the rest of the property. Ile could
not, while Farrell clearly.could, have maintained an action of trespass in respect of such
property. Moreover, this instruction assumes that Watson’s act in delivering up the horses

was done in the ordinary course of his duty as Farrell’s clerk; whereas Farrell, in his letter




to the defendant Pearson says, ‘“when Isaw you, I had no idea that he (Study) would
redeem them (the horses.) But while I was away, he goes to young Watson, tells him «
cock-and-bull-story, 1 suppose, and talks him out of the horses, and returns to him my
notes which I gave him.” Is this the language of a principal in regard to an act done by
an agent, and that agent a mere clerk in a retail store, ““4n the ordinary course of his duty?’
Watson himself testifies that he received no instructions as to the horses from Farrell after
the latter left for Chicago; that Farrell knew nothing about the horses being given up till
after they had been taken away ; that when Study came to get them, Watson, not knowing
what to do as it would seem, consulted Farrell’s wife, and under her advice gave up the
horses, received the notes which Farrell had given, and signed his name to a new one for
$100 ; and that as soon as Farrell learned it, he complained that Watson Aad done wrong
in giving the note. Has this transaction of Watson the aspect of an act done ¢ n the
ordinary course of his duty? The delivery of the horses and the execution of the new
note was all one transaction, and, in the opinion of Watson and Iarrell’s wife, the giving
the last note was the only way to effectuate Clark and Study’s right of * redemption” as it
is called. If Watson, as he admits, had no authority to execute the note, he had no autho-
rity to give up the horses. Neither was it an act doue ¢n the ordinary course of his duty.”
Fhe instruction is bad in its entérety, and bad in its parts.

The remaining instructions asked by Farrell from the second to the Tth inclusive, (marked

in the plaintiffs’ Abstract, 1, 2, 3, 4, 5, and 6.,) aside from their exceeding vagueness and
_generality, which renders them suseeptible of almost all sorts of constructions, proceed on
the assumption that where a garnishee has property belonging to, or is indebted for property
purchased of, the judgment debtor, and subsequent to the service of* garnishee process such
debtor re-possesses or re-purchases the property, and thereafter transfers the same, or the
proceeds thereof, to the judgment creditor, the latter by taking the property with knowledge
of the circumstances under which it had been held or owned by the garnishee, or by accept-
ing the proceeds of it, thereby discharges the garnishee.

All these instructions are based on the testimony of Clark, one of the original defen-
dants. His competency was objected to, and the reasons on which the opinion of the
inadmissibility of his testimony is based will be given later. Assuming him to have been
competent, what does the evidence establish? There are scarcely any two points in which
Farrell, Watson and Clark agree. Watson testifies that about the first of August, 1859,
Clark & Study sold Farrell three horses, a bridle and saddle, wagon and harness, forty-three
barrels of flour and about ten barrels of feed ; that Farrell was to give $150 for the horses,
$50 for the wagon and harness, $3.80 per barrel for the flour, $1 per hundred for the feed,
there being about two hundred pounds to the barrel, and that the barrels were worth from
45 to 50 cents each ; that the horses were sold conditionally, Clark & Study having, by
agreement, the right to redeem or re-purchase them in ten days for $150 ; that the rest of
the property was purchased unconditionally ; that Iarrell paid Clark & Study some money
at the time of sale, and gave his note for $250, the balance due, and that within the ten
days Study- went to Watson, took away the horses, gave up Farrell's note and received
another, to which Watson signed Farrell’s name for $100.

After Study had taken the horses, Farrell notifies the defendants of the fact, and directs
them where Clark and Study can probably be found. The defendant, Pearson, goes to St.
Lonis, with a detective, and arrests Clark and Study, and has them taken to Chicago. At
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the sume time Clark and Study let Pearson have one of the horses and the bridle and saddle
which had been sold to Farrell, and sign a receipt to Pearson, purporting that they had
received $100 in full therefor. This is the most favorable aspect in which the plaintifts’
case can be presented. What does it show ? Clearly that the legal Zitle to all this property
was vested in Farrell from the hour he purchased it. As between him and Clark
and Study, there cannot be a doubt about it. e had possession, in itselt a colorable title,
and had given his note for the general balance due, including articles which, it is not pre-
tended, were not purchased absolutely. The right of Clark and Study to redeem the horses,
as Farrell and his clerk called it, if any such right existed, was in effect merely a right to
re-purchase, supported by an express agreement, and just as much a legs al right, as capable
of sustaining an action, and as truly covered by the garnishee process as the note itself.
To the demand of Clark and Study for the horses, Farrell might have replied: « Your
creditors have garnisheed me.” 1If the horses did not be'ong absolutely to Farrell, and if
Clark and Study, on demand and tender of the $150, or offer to deliver up the note, could
have maintained trespass or trover, had Farrell not been garnisheed, still, after that process
had been served on him, he had no right to part with the possession of the property. A
person garnisheed is bound from the serwvice of the writ.

MeCoy vs. Williams, 1 Gil. 584 ;
Drake on Attachment, Sec. 691.
But the plaintift will contend that he was entitled to a reasonable time in which to commu-
nicate the fact of’ zarnishment to his clerk, and that before he could do this the horses had
been taken away. Farrell was served with process on the 12th of August; Clark testifies
that Study took the horses away on the 15th of August. Farrell, in his dispatch to the
defendants, dated the 16th, says Study left Tamaroa Monday morning. Now Courts
judicially notice the computation of time. The calendar for 1859 shows that the Monday
here referred to occurred on the 15th of August, two full days, and not improbably the
larger part of the third, intervened between the time process was served on Farrell and the
day Study took away the horses. Watson says it takes ordinarily fifteen hours for a letter
to pass between Tamaroa and Chicago after it gets started. Does not the difference between
fifteen and forty-eight, or, more probably, sixty hours, furnish latitude cnough for reasonable
time # And what shall be thought of the statement of Farrell in his answer— that on
the day of service of said.garnishee process upon him, or tke next day thereafter, as he is
informed and verily believes-true, but that at any rate before ke had time to communicate
with his said clerk, the said clerk had delivered up said horses, bridle and saddle, ete.”
The Monday mentioned cannot be referred to the 8th of August, because that was four
days before the service of process, and Farrell nowhere pretends that the delivery took
place before that day. Farrell says the sale took place on the 3d or4th of August. Watson
testifies that Farrell went to Chicago two or three days atterwards, and that four or fiv¢
days after that Study took the horses, all of which is wholly inconsistent with the hypothesis
that the horses were taken away on the Sth

Assuming the question of reasonabie time to be disposed of, and that the sale to Farrell
was absolute, which his express argrecment with the defendants, and his ¢ Cautions™ estop
him to deny, can the broad doctrine propoundedin these instructions be maintained? What
injustice would be done in allowing a recovery?! What injustice would not be done in
permitting garnishees thus to frifle with, and e¢vade the process of the Court?  The plaintift
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will contend that it would present a case of double recovery. Not at all. The garnishee is
charged because of his indebtment to the judgment debtor. He may show that the plaintiff
has waived or released his rights. But where there could have been no election, there could
be no waiver. The plaintiff will say that he notified the defendants that the horses were
taken away, and they chose to attempt their recovery. But the whole evidence, from the
agreement between Farrell and the defendants down to the testimony of Clark, shows that
the defendants were rather intent to arrest the men than get possession of the Aorses. Farrell,
by his agreement with the defendants, was to “Aunt up ” Clark and Study for a considera.
tion. Men do not need to be hunted up whose whereabouts are znown. Farrell sends word
to the defendants that Clark and Study have gone to St. Louis. Pearson with a detective
officer follows, finds and arrests them. This is his first care, his primary object. Had he
stopped here, would it be pretended that he had done anything to waive or release hisrights
against Farrell? But he buys a horse, saddle and bridle of Clark and Study, which they
had first sold to, and then re-purchased, or as the phrase is, “ redeemed” trom, Farrell.  Sup-
posing the horse had been bought by Clark and Study of some one else, might not Pearson
have bought it, or if found within the State, have sued out an execution and levied on it?
The defendants never assented to any change of either possession or title of the property held

by Farrell when he was garnisheed. Their answer to him, had he insinuated a waver or release

on their part, would have been,—* You came to Chicago, stated that you were owing our

debtors, gave us the particulars of the indebtedness, pretended that you could assist us in

the collection of our debt, as also in discovering the whereabouts of Clark and Study, and

so render them amenable to the law, induced us to issue garnishee process against you, and
then entered into a written agreement with us whereby you secured to yourself a compensa-
tion for your expected services, and all on a distinct understanding of facts, which four days
afterward you say never existed.” It is not a case of double recovery. To-day Farrell owns
property, but owes Clark and Study for it, .and is therefore garnisheed ; to-morrow, through
the fault or neglect of Farrell, Clark and Study own the same proper:y, and the judgment
creditor buys it from, or seizes it on execution against them. The Judge who tried the case
certainly did not countenance this idea of a double recovery, for he says in his charge to the
Jjury, that the fact of the plaintift’s receiving the proceeds of one of the horses would not debar
a recovery. DBut what is the difference in principle between receiving the horse and the
proceeds of it 7 In either case, there would be an admission of ownership in the judgment
debtor.

For the sake of brevity, the remaining errors may well enough be considered together.
But first let a few observations be submitted as to the competency of the witness Clark.
Two objections were urged against his testifying, first, because of his 7nferest in the suit
and second, because of his being a party to the record.

At first view it would indeed appear as if his inferest was adverse to the party calling
him.  But when it is considered that debtors almost invariably resist the collection of debts,
by means of this process, and that failing debtors especially strive to put their property
beyond the reach of a common law execution, and that great facilities to the commission of
fraud and perjury would be given if debtors are allowed thus indirectly to prove their own
poverty, it would scem as if every reason of policy tends to the exclusion of such a
witness.
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As to the second objection, a party to the record, whether nominal or real, legally or
beneficially interested, is not a competent witness in the cause.

[Frazier vs. Laughlin, 1 Gil. 360 ; Mant »s. Mainwaring, 8 Taunton, 138 ; Supervisors
of Chenango ws. Birdsall, 4 Wend. 453 ; Smith »s. Moore, 3 Scam. 462 ; Frear vs. Evartson,
20 Johns. 142 ; Mauran #s. Lamb, 7 Cowen, 174 ; Benjamin »s. Coventry, 19 Wend. 353 ;
Gillet vs. Sweat, 1 Gil. 487 ; Marks »s. Butler, 24 Ills. 567.]

A judgment debtor is a party to the record of garnishee proceedings founded on the
judgment against him. Such proceedings are merely a continuation and appendix to the
original suit. They must be had in the same Court where the original judgment was obtain-
ed. No other Court has jurisdiction. (Zev. 8t. ch. 57, Sec. 38.) Proceedings are com-
menced by an affidavit, necessarily entitled, as in the case at bar, in the names of the parties
to the original suit. The judgment should be in form, what it is in the present case, viz:
a judgment that the original defendants have, and recover of the garnishee to the use of the
plaintifts. ;

Stall vs. Webster, 11 1ils., 518.
Hiteheock vs. Watson, 18 Ills., 289.

“Tt 4s, in effect, a swit by the defendant in the plaintiff’s name agdainst the garnishee,
without reference, and indeed, in opposition to the defedants’ concurrence.”

Drake on Attachment. Sec. 523.

The garnishee can plead the judgment against him in bar to an action brought for the
same cause, by the judgment debtor. If this doctrine be correct, and Clark’s evidence be
stricken from the record, what evidence remains to show that the verdict was too large, or
against, or unsupported by, the evidence, or in what way does it appear that a new trial
would be attended with a different result?

~ Tarrell by his agreement with the defendants and by his conduct and representations
at, and as is inferable, previous to the service of garnishee process on him, is estopped to say
the sale was conditional. “This principle (of estoppels n pais) is of general application
where there is—Ist, an act or admission inconsistent with the evidence offered, or title set
. . . . A
up—2d, an act of the other party, influenced or induced by such act or admission, and—3d,
an injury resulting therefrom, by permitting the act or admission to be disproved.”

Dawis vs. Bradley, 24 Vermont 64 ; 2 Smith’s Ld. Ca. 642.
1 Phillips ., Cowen & Iill's notes, 454 note 129, and page 458 of this note.

Tinally. The jury were justified in disbelieving the whole story of a conditional sale.
Farrell, in his agreement with the defendants, and in his ¢ Caution,” which, by the way, is
dated at Tamaroa, his place of residence, says e owes Clark and Study $257 on two
notes, one for $100, the other for $157, the dates and times of maturity, ot which he states
with great particularity. In his answer he states that he gave his note for 8157, for the
horses, saddle and bridle, and further that Clark and Study had the right to redeem the same
within %o weeks from the sale, on returning this note for $157, “and payment of the expen=




ses about the same.” The keeping of the horses he says amounted to $18. Watson
testifies that he heard the bargain between Farrell, and Clark and Study; that Clark
and Study had ¢en days to redeem them, on payment of $150; that Farrell gave his
note for $250 ; subsequently he says Zwo notes were given, one for $100, the other for §150,_
The horses were taken away on the 15th of August. Watson says he wrote to Farrell at
Chicago the next morning. That same morning Farrell telegraphs the fact from Cincinnati
to the defendants. Altogether the evidence in regard to this sale, like that of Clark’s in
relation to his payment of $81 to Pearson at St Louis, and which is afterwards admitted to
have been for the purpose of buying tickets, etc., for the wives and children of Clark and
Study, is neither consistent with itself, with probability, nor with truth.

MYRON C. PARSONS,
(.Z'ouuscl Jov Defendants.
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