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Biuts of Inwis, > i e
COUNTY OF COOK, @he JSeople of the State of Allinois,

-

// / 7= et // /.:”»_-,- /(,/', \ ,:‘3/' _((‘/ =,

~ . 4 7 i — A Ca (/' .
/ i P e 4 L/,"/.'.':(. ; k_//,,,l///, B

el - =
- 5 e = el
Wiereas, it has been represented to us that - // Lz K/ cr TR re

material witnesse ~in a certain cause now depending in our Circuit Court of Cook County, in and for the
County of Cook aforesaid, between >

/// //.,:.“

i =
— 7 ~ ”
Plaintiff ,and E — % o <n S i

= Defendant , and that the said
witness< reside at /c;'/( o f7 s / G A afmcsmd without the
said State of Illinois, and that 7z ~~ ])(,la()ll.ll dtten’].mu cannot he procured at the trial of the said cause :
Now know ye that we, in confidence of your prudence and fidelity, have appointed you Commissioner to ex-
amine the said witness.~ ,and do therefore authorize and require you to cause the said witness.” to come before
you at such time and place asyou may therefor designate and appoint, and diligently to examine the said
witness.”, on the oath or affirmation of the said witnesse” by you first duly in that behalf administered, and
faithfully to take the deposition.éf the said witness.” upon all interrogatories inclosed with or attached to
these presents, both on the part of the said | Plaintiff and of the said Ddendzmt and none others; and the
same when thus taken, together with this Commission and the said interrogatories, to certify into our said
Circuit Court efGook-County with the least possible delay.

Wirsess WILLIAM L. CIIURCII Clerk of our said Court, and seal thereof, at Chjeago,

» in said County, this = ~cc. day of O ¢z A. D. 185~

7~ / -
k \\\:— ,; e A R CLERK.
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INSTRUCTIONS
AS TO 1'IE MODE OI' TAKING, CERTIFYING AND RETURNING DEPOSITIONS ACCORDING TO THE
STATUTE LAWS OF ILLINOIS.

1. Caption to the Deposition.

“Tur DerositioN of of the County of and State (or Territory) of

a witness of lawful age, produced, sworn and examined, upon his corporal oath, on the day of

in the year of our Lord one thousand eight hundred and fifty , at the office (or house) of

in the town (or city) of in the county of and State (or Territory)

aforesaid, Ly me : a cornmissioner (or “ by us,” if more than one commissioner, inserting all the names of the

commissioners,) duly appointed by a Depius Poresrarey or Comrssiox issued out of the Clerk’s office of the Circuit Court of

county, in the State of Illinois, bearing I'estE in the name of Esq., clerk of the said Circuit Court,

with the seal of said court affixed thercto, and to me (or *us,” if more than one) directed as such commissioner (or “ commis-

sioners”) for the examination of the said a witness in a certain suit, and matter in controversy, now pending and

undetermined in the said Cireuit Court, wherein is plaintiff, and is defendant, in behalf of the said

, as well upon the cross interrogatories of the as on the interrogatories of the which

were attached to, or inclosed with the said Cosssiox, and upon none others,  The said being first duly sworn by

me (or “ by one of the said Cemmissioners,” if more than one) as a witness in the said cause, previous to the com-

mencement of lis examination, to testify the truth as well on the part of the plaintiff, as the defendant, in relation to the matters in
controversy between the said plaintiff and defendant so far as he should Le interrogated, testified and deposed as follows "

“Interrogatory First ;7 (here insert the first interrogatory.)

“ Answer to first Interrogatory,” (here insert the answer,) and so on successively in the order in which the interrogatories
may be propounded and answered. Then follow : “ Cross Interrogatories and answers thereto, by the witness on the part of the
defendant,” (or plaintiff as the case may be.) (Here again write down the interrogatories, and answers successively in the order
aforesaid.)  After the deposition is taken, the interrogatories and answers should be read over to the witness, and if he assents to
the truth of the answers as written down, the witness will then sign his name at the bottom of the deposition, and swear (o the
truth of it before the commissioner (or before one of the commissioners, if more than one.) This oathiis in addition to the pre-
liminary cath, which is administered previous to the commencement of his ¢xamination.

The ComussioNer should then certify as to the time, place and manner of taking the depesition as follows :

[ of the county of and State (or Territory) of a commissioner duly appointed to take
the deposition of the said a witness, whose name is subseribed to the foregoing deposition, do hereby certify that pre-
vious to the commencement of the examination of the said as a witness in the suit between the said plaintit],
and the said defendant ; he was duly sworn by me as such commissioner (or “ by one of said commissioners,”
if more than one) to testify the truth in relation to the matlers in controversy between the said plaintiff; and the
said defendant, so far as he should be interrogated concerning the same ; that the said deposition was taken at my office
(or “at the house of ”) in the city (or “town”) of in the county of and State (or “ Terri-
tory™) of on the day of A.D. 185 ;and that aftersaid deposition was taken by me (or
“us”) as aforesaid, the interrogatories and answers therelo, as written down, were read over to the said witness; and that there-
upon the same was signed and sworn to by the said deponent before me (or “us;”) the oath being administered by

one of said commissioners; (where there are more than one) as such commissioner, at the place, and on the day
and year last aforesaid.”
signed . “ ' “Commissioner.”

(The foregoing certiticate of the commission should be at the foot, or bottom of the deposition, immediately following the
signature of the witness.)

The commissioner should then fold up the deposition as thus taken and certified, together with the commission and interrog-
atories, and all exhibits (if any) produced on the examination, properly marked or lettered, as “exhibit A.,” © exhibit B.,” &e., and
enclose the whole in a suitable wrapper or envelope, and then seal up the same securely with three seals, writing his name trans-

versely across the middle seal; or if two commissioners they will each write their names, one oneach of the outside seals; or if |

three commissioners, then each one will write his name acress one of the seals in mauner aforesaid. The commissioner (or com-
missioners) will also endorse the names of the parties to the suit, transversely across one end of the package thus sealed up accor-
ding to the proper title of the suit, and direct the same to the proper address of the clerk, who may issue the commission, and
transmit the same by mail to the proper Post Office. Neither of the parties to the suit, or their attorneys or agents, or any per-
son at all interested in the event of the suit, are permitted by law to dictate, write or draw up, any part of the depesition required
to be taken as aforesaid.

N. B.—Itis important to the validity of the deposition that these requirements and instructions should be strictly attended to.

P. S.—One caption will answer for the depositions of several witnesses, where they are all taken at the same time and place,
to be read as evidence in the same suit, by so modifying the form here given, as to make it applicable to the nuinber of witnesses
to be examined—as for instance, at the commencement say: “The depositions of A. B, C.D., and E.F. of the county of

and State of witnesses of lawtul age, produced, sworn and examined on their respective corporal oaths,”
&e., and then in the latter part of the caption, say: “The said A. B., C. D. and E. F. being first duly sworn by me as witnesscs
in the said cause,” &e. Then at the commencement of each deposition, say: ¢ Interrogatories propounded to the said A. B. a
witness produced and sworn as aforesaid, on the part of the said and his answers thereto, as follow :”

“ Interrogatory 1st.” (Here insert the first interrogatory.) '

% Answer to Ist Interrogatory.” (Here insert the answer.)

And so on successively with all the interrogatories to be propounded to that witness. Then insert the Cross-Interrogatories
as before directed. The deposition should then be read over to the witness, and signed, and sworn to, by him, before the mext
witness is examined. Then proceed with the second and third witnesses in like manner to the end.

One certificate as to the time, place and manner of taking such depositions, and that each one was signed and sworn to by
such witnesses respectively, will be sufficient, provided due care be taken to insert the names of ALt the witnesses, and the certifieate
in other respects be in conformity with the form given in the first instance.

Great care should always be taken to attach such depositions firmly together by means of tape, or riband, and using wax, or
wafers when necessary.
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SUPERME COURT

FRANK PARMELEE }
s Plaintiff in error. Error to Cook gircuit Court.
KATE AﬁSTIN, Hon. GEO. MANIERRE, Judge
Defendant in error.J

This action was brought in justices court and takeu by appsal to the Cook Cir-
cuit Court,

Austin the plaintitt below sued out of the Clerk’s office of the Circuit Court a
comumission: to take the evidence of one Jane M. King of the city of New York.

Oun the 2d March 1857 the said commission was returned with the deposition
of said witness, duly filed with the clerk and opened. The commissioner to whom it
was directed and before whom taken did not certify that the deposition was signed by
the said witness. (See page .)  Whereupon the defendunts below filed a mo=
tion in writing to exclude said deposition on the ground, among others, that the
commissioner did not certify that said June M. King signed the same. ‘7{/%«-,- ’1/:";("

(See page )- /;_;,,'g,e. Ao

-

N
o _
That on the 23d day of May, at the April term A. D. 1757, of suid court the

said motion was heard by the-said court and overruled. To which the defendant

then anc there excepted.

Afterward and on the said 23d day of May the said cause was tried before the
said Judge and a Jury. The plaintift Austin read in evidence on said trial the depo-

sition of Jane M. King aforesaid, which is as follows:
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1st. To the first interrogatory on the patt of the plaintitf, she answering, says.

“my name is Mary King. My age is 28 yeats. My residence is New York.”

2d. To the second interrogatory, she answering says. ‘I know the plaintift

Kate Austin, do not know the defendant.”

3d. To the third interrogatory, she answering, says. “The plaintiff was in
Chicago during the latter part of November and fore part of December last. I went

there with her and saw her while there.”

4th. To the fourth interrogatory, she answering, says. ** Upon the arrival of
the plaintif at Chicago in November Jast we had between us three trunks, one be-
longing to plaintiff, one wholly belonging to me, and I had a hat trank which con-
tained articles of clothing of both plaintiff and wyself. Thad the three checks for
all three trunks, and I gave the checks to an agent of Parmelee’s Omnibus Line on
the arrival of the cars at Chicago. The hat trunk was never delivered by the Omui-

bus Line to us or either of us, nor the check for the same returned to us.

g 1 o SAVS N . 1

5th. To the fifth interregatory, the witness answering, says. “'Theagent did

ive me a memorandum of the checks when he ook the same, the last I saw it was
o

at the trial of this case before Esq. DeWolf, in the possession of Mr. Lumbard.”

e e e e
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Gth. 'To the sixth interrogatory, she answering, says. “The hat trunk which
was lost contained three articles belonging to the plaintiff, one winter hat which was
o e A - (o worth cizhteen doilars, one summer hat worth twenty-five dollars, one bracelet worth |
. . . i
twenty-five dollars, oue pair of undersleeves worth ten dollats.  T'wo collars worth five
2 dollais enchy three handkerchiefs, one worth five dollars and th- others two dollm?s :’

= 12 each, and some other articles whieh I cannot describe,

Tth. To the seventh iuterrogatory, she answeriug, says. “ We were detained
N o in Chicago some two or three weeks trying to have the defendant either find or pay

e for the baggage—the other two trunks were delivered.” (See pages )

The said deposition was all the evidence given on the said trial, uud when the L

Flon A plaintiff rested her case defendant’s counsel moved the court to exclude the same from f

-

‘ v, the jury which was overruled and defendant’s counsel excepted.

b The defendant’s counsel then asked the court to iunstruct the jury as follows:
o/ & «That if the jury believe from the evidence that the plaintitf and the wituess, J.
M. King. wer. the joint owners of the  hat trank in question and us such made a spe-

cial agreement with defendant’s agent for the custody or conveyanes of the same and

the contents, then the law is for the defendant.

Which instruction the said court refused lo give as asked for but gave the same.

/ awended as follows: * That if the jury believe from the evidence that the plantift

and witness J. M. King were joint owners of the hat trunk in question and the goods
therein contained, and as such made a special agreement with defendant’s agent for

the custody or conveyance of the same and the contents, then the law is for the de-

fendant.”
(}% / To the refusal to give the said instructions as asked and giving the same with the
S addition aforesaid, the defendaunt’s counsel then and there excepted.
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The jury found for plaintiff and damages $97.00
The defendant moved for a aew trial which was overruled and exception.

Errors assigned,
1st. The court erred in overruling the motion to exclude the deposition of J. M

King.% . Qfescs 25 7. Bl
/ . / e
gl o
2d. The court erred in refusing to exclude the vidence from the jury.

3d. The court also erred in refusing a new trial.

4th.  Also in refusing to instruct the jury as requested. !




APPELLANT'S POINTS
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The motion to exclude the deposition of J. M. King should have beeu granted on
the grouud that the commissioner did not certify that she signed the same as required

by the Statute. PR Al DY AN SR
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. "The evidence did not show any cause of action against the defendant below.

There was no evidence that defendant was a common carrier.

) And more than all there is no evidence as to what was to be doue with the trunk,

Was he to keep it as bailee, or was he to take it to auy place’  Nor is there any ev-
g idence that he ever had possession or control of it.
Therefore it is an error in law to render a judgment on such evidence, and

the motion for a new trial should have been granted.

{1 7))L ¢ 7, KR

ITI

The instruction nsked for on the part of the defendant below should have been

given, because if another should have beer: joined as plaintitf, and that appeared, the
plaintiff suing alone could not recover.

But the court added a condition which was fmproper, viz: that the plaintiff and
witness must be joint owncers of the goads therein comtained. If there was a joint
special contract l'or the care, custody or conveyance of the property in (uestion

{120gzeu3] neither could she alone. / o
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State of Illinois,
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