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SUPREME \JOU#T, STATE OF ILLINOIS.

Jonx BrrerxN, LU, in Hrror,

s, L]}zd‘ictmen inder $125 Crim.
n % 4
P'ne Prorre o tHE Spare or lumNors, [ Code—fI8stract of Record.
Defts. in Lijor J '

The indictment in this case charges that John Bergen on &c., at &e.,
“unlawtully, knowingly, and feloniously did commit adultery and forni-
ation upon the person of Phebe R. Bergen, the said Phebe R. Bergen
then and there being the daughter of him, the said John Bergen, contra-
ry,” &e.; and nothing more. Page—~ The defendant, before pleading
to said indictment, moved the Court to quash said indictment upon the
following grounds:
1st. The indictment is insutlicient, because it fails to show by allega-
_tions of fact that the relation of parent and child subsisted between the
AALAAL Petr. and Phebe R. Bergen, so as to Dring the case precisely within the
Statute: the word “daunghter” used therein, or the allegation, “the said
Phebe R. then and there heing the daughter of him, the said John Ber-
1y show =uch relation; beecaus T e

cen,” does not suflicient

¢ 2

5

2d. The indi(-tnyjnt states concelusions of law instead of facts, by al-
leging that ﬁle%{%ﬁﬁ/\“ feloniously did commit adultery and fornication.”

s

1y in ascertaining the truth of \
he parties was nRuried and the ¢ther not. a\legzfion ix of
ne charged, a\d to sxlﬁjpi-enﬂ;\’ apprise the deft.
ial and acquit higself of the

necess

one of

meet on theyt
// .
alleged whic

e



The indictmenit s
tute the crime, 1
1 committed, and the deft. know
evidence ; such pleading would
0, 11.

spection thereof
what he must |
not be allow:

The Court overruled the motién to quash

The first bill of exceptwls tl ?Z}))i)mt’“ to-wit ;s

. oa. ol ) IAAAANAL (,Z 4 y

The people called theReswt—Hh/Loss and among other things offered
to show by hum that the defendanf vonfessed to him, witness, that he had
a wife at the time of the commission of the offense charged, and that the
girl Phebe was the daughter of a former wife. To which the counsel
for the deft. objected, that it wasincompetent to prove by the defendant’s
confession that he had a wite at the time of the commission of the of-
fense charged, or that he had a former wife and that <aid Phebe R. was
the daughter of such former wife. The Court overruled the objection
and the defts. counsel then and there excepted.  And the witness stated
that the deft. told him that Phebe R. was the daughter of a former wife
who died while she was a small infant, and he was married to his pres-
ent wife while Phebe was such infant.  The defts. counsel thereupon
move the Court to strike out so much of witnesse’s answer as related to
defts, confession of being married to his present wife, on the ground that
<ueh marriage cannot he proved in that way. The court overruled the
motion and defts, counsel then and there excepted.  Page 13.

The second Bill of Exceptions contains and raises the following points,
ViZ:

The people called AL F. Patrick, who testified that he was an acting
Magistrate and that Phebe R. Bergen was sworn before him, that the
deft. was present with his counsel, that he recollected the prominent
features of her testimony and could state the substance of it. It ap-
pearing that the said Phebe R. Bergen is now out of the jurisdiction of
this court and has been for some months living at Silver Creek, Chatau-
que Co., New York, where the deft. has been living since the 5th of
March, 1855, and was taken there by the deft. after said examination ;
and evidence heing given tending to show that deft. took her to Silver
Creek aforesaid to prevent her from heing a witness against him, she not



3

having been subpcenaed, the State’s Attorney offered to prove by this
witness what the said Phebe R. testified to on the said examination;
to which the deft.s counsel objected. The Court overruled the objection,
and permitted the witness to testify. To which decision, the deft., by
his counsel, then and there cxcepted.  Witness said he could not state-
the whole of what she said, but could the substance of it. She stated
that her father had for several months previous to that time been in the
habit of eohabiting with her, that he had had sexual intercourse five or
six times; that he had made use of his authority and influence as a father
to accomplish that object, &c. On his cross-examination, this witness-
said that the examination was held on the 5th day of March, 18555 the:
complaint upon which the evamination was had, was for rudely and. li-
centiously cohabiting with the said Phebe, he being her father.

The deft., on this appearing, moved the Court to strike out the evi-
dence of the said Patrick, as to what said Phebe R. swore to before hinr
on the said examination, which said motion the Court denied, and the
deft.s connsel then and there excepted. Pages 25, 26, 27.

The defts connse! called and swore Royal Reed, as a witness on defts
bhehalf, for the purpose of showing, among other things, the condition of
the deft. in the summer of 1854, previous to the commission of the al-
leged offence, as to his sanity. The witness said he had known the deft.
seven years; that in the spring of 1854 the deft. was in the habit of
coming to witness’ house every day: that in the course of that summer
the deft. had the cholera, and his escape was very narrow when he got
about, witness noticed a marked change in him. He was moody, would
sit for some time looking at vacancy, and not hear you when you spoke
to him, Jooked wild out of his eyes, and would frequently complain that
he felt a strong disposition to take his own life. Hercupon the Court.
ordered and decided that what the deft. said as to his disposition to take
his own life was incompetent evidence, and the Jury should disregard
the same. To which the deft’s counsel then and there excepted.

Page 28.

The Bill of Exceptions states, that aside from the evidence of said.
Patrick as to what Phebe R. swore to before him, there was no other
evidence given in the cause against deft. except his confessions made to
individuals out of Court. Page 28,

The Court, at the request of the deft’s connsel, instructed the Jury as
follows: That if the Jury believe from the evidence, that the examin-

|

T
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tion of the deft. before A. K. Patrick, esquire, involved an inquiry inte
a case of a different nature and character from the case charged and con-
tained in the indictment in this case, that then they should, for that rea-
son alone, reject the evidence given by said Patrick, relative to the-testi-
mony of Phebe R. Bergen, given on said examination before said Patrick..
Page 29. ;

The deft.’s counsel requested the Court to charge the Jury that the
defendant cannot be convicted upon his mere confessions uncorroborated
by facts or circumstances, proved from other sources and witnesses that
a crime has been committed; and if they shall exclude the evidence of
said Patrick as to what Phebe swore to before him, they will then con-
sider whether there is any evidence in the case besides the mere uncor- -
roborated confessions of the deft., made out of Court, and if there is none
in the case besides such confessions, it will be their duty to acquit him.
Which instruction the Court also refused to give, and the defts counsel
then and there to such refusal excepted. Page 29.

The State’s Attorney requested the Court, on behalf of the People, to
instruct the Jury as follows: “That the confessions of the deft. are com-
petent evidence for the Jury, and are to be considered hy the Jury with -
the other evidence in making up their verdict.” Which instruction the
said Court then and there gave to said jury, and the defendant’s counsel
then and there excepted. Page 30.

The State’s Attorney further requested the said Court to instruct the .
Jjury as follows: “That if the jury believe from the evidence that Phebe
R. Bergen is the daughter of the deft. and that he had sexual intercourse
with her as charged in the indictment then the law is for the people.”
Which instruetion the said Court then and there gave to said jury, and
the defendant’s counsel then and there excepted. Page 30.

The jury found a verdict of gnilty and fixed the punishment at four -
years. ;

The defts. counsel thereupon moved for a new trial which was denied,
and defts. counsel then and there excepted. Page 31. ;

The defts. counsel then moved that the judgment be arrested, which
motion was also denied, and deft. excepted. Page 31.

Judgment passed according to the verdict.

ANDERSON & McALLISTER, -
Attorneys for PUF. in Error.
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