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Cuapreme Court of the State of 1llinois.

FIRST GRAND DIVISION.

versus Appeal from Monroc.

This was an aetion of Ejcetment to recover seventy aeres of land, known s the ““John M. Hull Tract,”
lving in saul county of Monroe. The declaration was filed on the 11th of September, 1857, in
tavor of said lanvufls and agamst Silas T, Cheek.  Cn the 21st of December, 1857, the Defendant
filed his plea of the general issue.  On the 9th of November, 1858, the deatli of the Defendant was
suggested, and the present defendants made defendants, and. a scire facias ordered by the court, to
bring them into comt.  On the 18th day of May, 1859, the defendants, having been brought into court,
and a guardian ad lilem having Leen appeinted for the minor defendants, who answered, requiring striet
proof of the allegations in plamntifi’s declaration.  The cuse was sulmitted to the court for trial.  The
plaintiffs mtroduced a deed in ice simple, which is set out in the record, made by John M. Hull and wife
to Benjamin Masterson  dated the 5th day of Deccmber, 1881, for seventy acres of land in said county,
being part of claim 770, survey 483, bemg the improvement and then present residence of said Hull, &e.
George Fultz, a witness for plaintiff, tesufied that he knew the 70 acte tract of land sued for, and itis
known as the John M. Hull I'yact. DBenj. F. Masterson lived there a long time ago, and died, but not on
the place, leaving the plaintiffs his heirs and children. Witness did not know the land from its numbers,
but knew a seventy acre tract, known as the Hull Tract, on which Masterson had once lLved. The de-
seriptiou in the declaration was rot read to witness, and he only spoke of it as above.  John Check tes-
tified that Masterson lived on said land twenty years ago, about two ycars. Witness was on the place
cleven years as tenant for Masterson. Before Masterson died, M’Gregor entered upon said premises, un-
der a contract to purchase with Masterson, which contract was not cairied out. Afterwards, the defendant,
Silas T'. Check, a brother of witness, went in. Can’t tell how he went in, whether with claim of title or
not. e wus in possession at the commencement of this suit. Witness made his home there with
M’Gregor, and staid some time after M’Gregor left. Borchert, the administrator of Masterson, would
not have anything to do with it. Masterson died the summer witness went in the second time. M’Gregor
left the spring before. Defendant,.Silas T. Check, entered after the death of Masterson.

The defendants then read in evidence under the statute of 1855, page 528, the record of proof of a
deed in Book *+C, destrcyed,” alleged to have been made in June. 1832, by Benjamin F. Masterson to
Andrew J. Masterson alias Rainer.  Said John Cheek swore before the Commissioners that on or about
the 1st of «pril, 1832, Masterson exhibited to and produced before him a deed which Masterson told
witness was a deed conveying it to his sen, A. J. Rainer, and always intended him to have saidland. That
as the said Andrew was then dead, and inasmuch as Isabella, s mother, had raised him, she was en-
titled to said land, and should have it if she wanted it. That witness is unable to read, and knows no-
thing of the contents of said deed, except as stated by Masterson. Daniel Converse testified before the
commissioners that on or about the 14th day of June, 1832, B. F. Masterson delivered to him, as Re-
corder, said decd of conveyance in fee simple and properly acknowledged, and it was duly recorded in lost
Book C.  Plaintiffs then proved that Daniel Converse, now deceased, testified on a former trial of this suit
that Benj. F. Masterson left said deed with him, as Recorder, to be recorded, but could not be positive
about that. It was recorded and remained with Converse nine years, and then was taken away from the
office by some one not recollected by Converse. Ile thought said deed was brought by Masterson to be
recorded, but cannot be positive about that. At the time the deed was recorded, the boy was a small
child, living with his mother in Macoupin or Jersey county, where she had moved shortly atter the birth
of the child,

Plaintiffs then proved by said John Cheek that he went with Masterson to Whitehall, in Green county,
where the boy’s mother then lived, to see the boy and try to induce him to come down on the land. We
-started with the boy. He was then 15 to 17 years old. During the first night after we started, the boy
ran away, and we returned without him. He went there, as he told witness, to put the boy in possession
of the land. In a conversation en their return home, Masterson asked witness what he would do if inhis
place? Would you take the land away from the boy? Witness said he was a better scholar than witness,
and witness could not counsel him. Ile then gaid the boy should have the land, if he ran wild as a turkey,
and if his mother wanted to look after it she could do so—she had raised him—but that he would keep
the land his life-time. The old man had a paper he said was the deed, and he brought it back with him.

George Fultz testified that Masterson wanted to sell him the place on the 4th of April, 1853. The boy
was then dead. He died before he became of age. Witness was then going to California. Masterson
did not want witness to go, and offered to sell him the land repeatedly, and when Masterson spoke to wit-
ness about selling the land, the fact that he had made a deed to his son, came up in conversation, He
remarked, ¢If you had come half an hour sooner, you would have seen me burn the deed. There are
the ashes, now,” pointing to the fire-place or stove. Benjamin F. Masterson died in 1853. He had
talked with witness several times, the year before, about selling him the land. Fultz said Masterson the
last time offered to sell him the land partly to induce him to stay at home, as witness supposed. ~ Wit-
mess is the brother of Mrs. Masterson.

This was all the evidence in the case, upon which the court found the defondant not guilty, whereupon
the plaintifis moved the court for a new trial, because the finding was contrary to law, and contrary to ev-
idence ; which motion was overruled, and to which decision of the court the plaintiffs at the time excepted.
The court rendered a judgment against plaintiffs for costs, frem which judgment plaintiffs prayed for and
obtained an appeal and filed their bond in time.

Plaintiffs now assign for error.

1st—The court below erred in not finding for plaintiffs.
2nd—In refusing to grant plaintiffs a new trial.
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Brief:
In this case the Plaintiffs established a prima facia title in their ancestor. A prior possession under a deed in fee simple is evidencg
of a fee to the extent covered by the deed.—[ Breese R., 279; 13 111 R., 198; 14 1d., 247; 15 Id., 272; 19 Id., 241.

2nd—The deed made by B. F. Masterson to his son, A. J. Masterson, was never delivered to the grantee, or to any one for kim. Tha
fact that the grantor caused it to be recorded, cannot dispense with a delivery.—[Bresse R., 279; 12 I R., 136; 10 Mass. R., 456; 3
Metcalf R., 275; 12 Jobu. R., 419; 1 Penn. R., 32 and 42; 23 Wend. R., 43; 13 8. & M., 22; 1 Halstead C. R., 430, 650.

The cases where the courts have presumed an acceptance from the beneficial nature of the deed, are all cases where the grantee, or
some one for him, claimed the land, 2nd not where a stranger set up the deed as an outstanding title to defeat the grautor or his
heirs.—[4 Gil. K., 177; 3 Id., 363; 4 Gil. R., 565 to 567; 2 Hilly. R., P. 297.

Or where both parties are present when the deed is made, and it is left with the grantor.—{4 Kent’s Com., 456; 1John. C. R., 255-256;
6 Barb R., 190; 2 Ind. R., 564,

“ Or-where he expressly declares that he delivers it as his deed.—[4 Kent’s Com., 456, Note A; 5 Shepley R., 391; 2¢ Wend. R., 44.

UNDERWOODS,

‘ st Attorneys for .Appellants.

S
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Cupreme Court of the State of lllinois,

HIRST GRAND DIVISION. |

‘BLLENDER ©. MASTERSON, et af ‘

L5

cersus Appeal from Monroe.

SAMANDA E. CIEEK, ¢¢. af.

'ace 1.
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This was an action of Ejectment to recover seventy acics of Inud, known »s the < Jolar M. Hull Tract,”
Ivirg in said county of Momoe. The declaration was filed on the 11th of Septcmber, 1857, in
faver of said Tleivntfls and sgamst Rilas T. Cheek.  Cn the 2Ist of Deccmber, 1857, the Defendant
filed Lis plea of the general issue.  On the 9th of November, 1858, the dcath of the Defendant was
suggested, and the present defendants made defendants, and a seire fucics ordered by the court, to
bring tham into cowt.  On the 181k day of May, 1859, the defendants, having been brought into court,
and a guardian ad Litem having Leen appointed for the minor defendants, who answered, requiring strict
proot of the allegations in plaintifi’s declaration. The cese wes sulmitted to the court for trial. The
plaintifis introduced a deed in fee simple, which is set out in the reco d, made by John M. Hull and wife
to Benjamin Masterson  dated the 5ih day of Deecmber, 1831, for seventy acres of land in said county,
heing part of claim 770, survey 483, being the improvement and then prescnt residence of said Hull, &e.
George Fultz, a witness for plaintiff, testified that he knew the 70 acre tiaet of land sued for, and itis
known as the Jobn M. Hull Tract. Benj. F. Masterson lived there a lovg time ¢ go, and died, but not on
the place, leaving the plaintifts his Ieirs and children.  Witness did not knoew the land from its numbers,
but knew a seventy acre tract, known as the Hull Tract, on which Masterson had once lived. The de-
seriptiou in the declaration was not rcad to witness, and he only spoke of it as above. John Check tes-
tified that Masterson lived on said Jand twenty years ago, about two yeas. Witness was on the place
eleven years as tenant for Masterson. DBefore Masterson died, M’Greger entercd upon said premises, un-
der a contract to purchase with Masterson, which contract was not carried out. Aftarwards, the defendant,
Silas 1. Cheek, a brother of witness, went in. Can’t tell Low he went in, whether with claim of title or
not.  Ile was in possession at the commencement of this suit. Witness made his home there with
M’Gregor, and staid some time after M’Gregor left.  Borchert, the administrator of Masterson, would
Lot have anything to do with it. Masterson died the summer witness went in the sccond time. M’Gregor
left the spring before.  Defendant, Silas T. Cheek, entered after the death of Masterson.

The defendunts then read in evidence under the statute ot 1855, page £28, the record of proof of a
deed in Book *“C, destroyed,” alleged to have been made in June. 1832, by Benjumin F. Masterson to
Andrew J. Masterson alias Rainer.  Said John Cheek swore before the Commissioners that on or about
the 1st of vipril, 1632, Masterson exhibited to and produced befere him a deed which Masterson told
witless was a dced conveying it to his son, A. J. Rainer, and always intended him to have saidland. That
as the said Andrew was then dead, and inasmuch as Isabella, his mother, had raised him, she was en-
titled to said land, and should have it if she wanted it. That witness is unable to read, and knows no-
thing of the contents of said deed, except as stated by Masterson. Daniel Converse testified before the
commissioners that on or about the 14th day of June, 1632, B. F. Masterson delivered to him, as Re-
corder, said deed of conveyance in fee simple and properly acknowledged, and it was duly recorded in lost
Book C.  Plaintiffs then vroved that Daniel Converse, now deceased, testified on a former trial of this suit
that Benj. ¥. Masterson left said deed withhim, as Recorder, to be recorded, but could not be positive
about that. It was recorded and remained with Converse nine years, and then was taken away from the
office by some one not recollected by Converse. He thought said deed was brought by Masterson to be
recorded, but cannot be positive about thati At the time the decd was recorded, the boy was a small
child, living with his mother in Macoupin or Jersey county, where she had moved shortly after the birth
of the child, (=

Plaintiffs then proved by said John Cheek that he went with Masterson to Whitehall, in Green county,
where the boy’s mother then lived, to see the boy and try to induce him to come down on the land. We
started with the boy. He was then 15 1o 17 years old. = During the first night after we started, the boy
ran away, and we returned without him, He went there, as he told witness, to put the boy in possession
of the land. In a conversation en their return home. Masterson asked witness what he would do if inhis
place? Would you take the land away from-the boy? Witness said he was a better scholar than witness,
and witness could not counsel him. He then said the boy should have the land, if he ran wild as a turkey,
and if his mother wanted to look after it she could do so—she had raised him—but that he would keep
the land his life-time. The old man had a paper he said was the deed, and he brought it back with him.

George Fultz testified that Masterson wanted to sell him the place on the 4th of April, 1853. The boy
was then dead. He died before he became of age. Witness was then going to California. Masterson
did not want witness to go, and offered to sell him the land repeatedly, and when Masterson spoke to wit-
ness about selling the land, the fact that he had made a dced to his son, came up in conversation, He
remarked, ¢‘If you had come half an hour sooner, you would have seen me burn the deed. There are
the ashes, now,” pointing to the fire-place or stove. Benjamin F. Masterson died in 1853. He had
talked with witness several times, the year before, about selling him the land. Fuliz said Masterson the
last time offered to sell him the land partly to induce him to stay at home, as witness supposed.  Wit-
ness is the brother of Mrs. Mastersorn.

This was all the evidence in the case, upon which the court found the defendant not guilty, whereupon
the plaintiffs moved the court for a new trial, because the finding was contrary to law, and contrary to ev-
idence ; which motion was overruled, and to which decision of the court the plaintiffs at the time excepted.
The court rendered a judgment against plaintiffs for costs, from which judgment plaivtiffs prayed for and
obtained an appeal and filed their bond in time.

Plaintiffs now assign for error.
1st—The court below erred in not finding for plaintiffs.
2nd—1In refusing to grant plaintiffis a new trial.



Brief:

In this case the Plaintiffs established a prima facia title in their ancestor. A prior possession under a deed in fee simple is evidencg
“of a fee to the extent covered by the deed.—[Breese R., 279; 13 Iil. K., 198; 14 Id., 247; 15 1d,, 272; 19 Id., 241.

Znd—The deed made by B. F. Masterson to his son, A. J. Masterson, was rever delivered to the grantee, or to any one for hilm. The
fact that the grantor caused it to be recorded, cannot dispense with a delivery.—[Bresse R., 279; 12 I1i. R., 136; 10 Mass. R., 456; 3
Metcalf R., 275; 12 John. R., 419; 1 Penn. R., 32 and 42; 23 Wend. R., 43; 13 S. & M., 22; 1 Halstead C. R., 430, 650, )

The cases where the courts have presumned an acceptance from the beneficial nature of the deed, are all cases where the grantee, or
some one for him, claimed the land, and not where a stranger set up the deed as an outstanding title to defeat the grantor or his
heirs.—[4 Gil. R., 177; 3 1d., 363; 4 Gil. R., 565 to 567; 2 Hilly. R., F. 297.

Or where both parties are present when the deed is wade, and it is left with the grantor.—[4 Kent's Com., 456; 1 John. C. R., 255-256:
6 Barb R., 190; 2 Ind. R., 564, ’ L L » 360-286;

. Or where he expressly declares that he delivers it as his deed.~-[4 Kent's Cow., 456, Note A; 5 Shepley R, 891; 26 Wend. R., 44.

UNDERWOODS,

Attorneys for Appellants.
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