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Prinled by Beach & Barnard, 14 Clark Street, Chicago.

SUPREME COURT OF ILLINOIS.

Third Grand Division, }

APRIL TERM, A. D. 1860.

JOHN W. CASEY axp
EPWIN .A CASEY APPEAL FROM
Usk or WILLIAM JONES, c e i,

ADE, OF CHICAGO.

MATTHEW LAFLIN. J

ARGUMENT FOR DEFENDANTS.

Walter Laflin, by his agent, Matthew Laflin, sold an undivided one-sixth part
of Jots 16, 17 and 18, in block 9, Fort Dearborn addition to Chicago, to defendants,
Caseys, for $8,800, and gave an agreement for title upon payment of purchase
money, bearing date March 1st, 1856,

Matthew Laflin exeeuted his bond on same day as a collateral guarranty of

Walter Laflin’s title in penalty of $17,600. In this bond he covenants as follows:

“That the premises, as described in and by said contract, intended to be sold
them by the said Walter Laflin, ave jfree and clear of any and all former grants,
sales, taxes, assessments and liens of judgments, or of any kind and nature of lien
whatsoever, and that the said Walter Laflin Las a complete and perfect title to the
same, in fee simple, at the time of the date hereof.”’
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The suit is upon this covenant, and the assignments of breaches and the issues

tried, were—

FIRST ISSUE.

X. That the premises were not free and clear of all former grants, sales, taxes,
assesswents and liens of judgments, and of every other kind and nature of lien,

whatsoever; and—

SECOND ISSUE.

2. That Walter Laflin had not a perfect title to the premises on the 1st March
1856.

These issues were found for defendants, and damages being the consideration
paid, and 6 per cent. interest were assessed at the sum of 811,231.46.

The question is, should a new trisl be granted upon the evidence. The facts
involyed all relate to matters affecting the title, though they are numerons and a
little complicated. There can be no great controversy about the principles of law
applicable.

To understand the question of title I must be indulged in a historical and chro-
nological repetition of the facts set out in the record.

The lots were patented by United States on November 1st, 1839, to Charles K.
Bingham and John Frink—though M. O. Walker alleged that they were paid for
with his money, and that a trust resulted to him. Of this there was no proof, but
it is the substance of u bill filed by him and set out in the proof. The lots were
purchased with partnership funds and for partnership purposes by Frink and
Bingham.

Bingham and Frink sold each two-thirds of the undivided fee in these lots to
M, O. Walker, and Bingham’s deed therefor bore date May 28th, 1840, and
Trink’s the 1st June, 1840.
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These issues were found for defendants, and damages being the consideration
paid, and 6 per cent. interest were assessed at the sum of $11,231.46,

The question is, should a new trial be granted upon the evidence. The facts
involved all relate to matters affecting the title, though they are numerous and a
little complicated. There can be no great controversy about the principles of law
applicable.

To understand the question of title I must be indulged in a historical and ohro-
nological repetition of the facts set out in the record.

The lots were patented by United States on November 1st, 1889, to Charles K.
Bingham and John Frink—though M. 0. Walker alleged that they were paid for
with his money, and that a trust resulted to him. Of this there was no proof, but
it is the substance of a bill filed by him and set out in the proof. The lots were

purchased with partnership funds and for partnership purposes by Frink and
Bingham.

Bingham and Frink sold each two-thirds of the undivided fee in these lots to
M. O. Walker, and Bingham’s deed therefor bore date May 28th, 1840, and
Frink's the 1st June, 1840.
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I need not further note the phraseology of Bingham’s deed, because of a certain
judgment in ejectment recovered by W. Laflin, deriving title under Bingham,
against Walker. But the deed from Frink thus describes the interest or estate
sold and conveyed :

“* All those certain lots and parcels of land lying and being in the city of Chicago
described and known as lots No. 16, 17 and 18 in Block 9, in Fort Dearborn ad-
dition, to Chicago, reference being had to the certificate of purchase from Matthew
Burchard, Esq., No. 171, as agent for United States, and to the plat and subse-
quent title or patent issned therefor by the President of the United States and
Secretary of War, dated the 1st day of November, A. D. 1839, as may appear.

The true intent and meaning of this instrument is to convey to the said party
of the second part all the right, title and interest of the said party of the first part,
in and unto the préxhiécs herein deseribed, excepting and reserving one equal un-
divided third part of the original whole thereof.” (Page Record 90).

I present in one connected view a further evidence of title as against Frink.

By the 14th article of an award made between Frink and Walker the following
provision is made :

“We find, from the statements of said Frink and said Walker, that there is »
controversy pending between Williams Fowler and said firm of Frink and Walker
on account of a claim made by said Fowler to a certain interest in property and
effects in the possession of said firm, and that the same is in litigation in suits
instituted by said Fowler and his assigns and grantecs, in relation to the property
and effects that constitute the subject of anid controversy and litigation, and having
in this award allowed said Martin O. Walker the sum of 84,000 a5 an indemni-
fication in this matter as between said John Frink and Martin O. Walker, We
do direct, determine and award as follows : That what cver mmount has been or
shall be decreed or adjudged against the said Frink and Walker in favor of the
said Williams Fowler, and whatever property or money may be recovered by said
Fowler, his assigns or grantees, of said Frink and Walker, or cither of them, grow-

ing out of said elaim of said Fowler, shall be paid and borne by said Walker in-
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dividually together with all costs and expenses that may now remain unpaid, and
that may hereafter be incurred by the said Frink and Walker, incident thereto
and growing out of the same, and said Walker shall save and keep said Frink
harmless from all payments and costs growing out of the same; and said Martin
0. Walker shall be entitled to all benefit and advantage that has acerued, or may
hereafter accrue, to said Frink and Walker from said litigation and o the partic-

ular property and ¢ffects constituting the subject of said controversy and litigation ;

and said Frink shall exccute instruments of release and deeds of conveyaunce of

uny interest he may have in or to the said property and efects within ten days
after the confirmation and acceptance of this award, and which said instruments
und deeds shall be acknowledged and shall contain a relinquishment of dower to

any and all lands and tenements in controversy as aforesaid.,” See Record p. 206.

Frink released, in accordance with the provisions of the award, (record p. 217)
aud, also, exccnted @ quit-clutin deed for all his interest in seid subject matter of

said litigation.
This was all the evideuce on the part of Walker’s title.

In relation to the other branch of the title derived through Bingham, the fol-
lowing were the facts in evidence :

Williams Fowler claimed to be a partuer in the firm of Frink & Walker, and
entitled to one-sixth interest. He accordingly filed his bill on 21st of November,
1840, and asked an account to be taken between them as such partners.

Six years afterwards, and pending this bill, and with full notice and knowledge
of it and its objects, these lots were conveyed by Bingham to Fowler, and the
same, namely, 2d of June, 1846, by Fowler to Walter Laflin. This deed to Laf-
lin was, in form, an absolute conveyance, but was, in fact, a mertgage only, for
securing an old debt of §3037.25 due to M. & L. Laflin, and the additional sum
of 8260 awarded to Walter Lafiin at the time of the mortgage, making a total of
82297.25, for which Fowler executed his note to Walter Laflin, dated the same

day, June 2d, 1846, payable on demand. (Record page 222).
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The deposition of Walter Laflin (on pages 221-2 of record) and the agreement
or bond of Laflin to account for any excess above the note and interest, (pages
182-3 of record) and Fowler’s assignment to Laflin of all his claim and interest
in the Frink & Walker partuership—all bearing date with the deed of convey-
ance, 2d of June, 184G—show most conclusively that the land was conveyed
merely as a security. Such were the interests in Fowler on 2d June, 1846, and
such were the rights acquired by Walter Laflin on that day.

Laflin attempted to acquire the equity of redemption of Fowler by a cancellation
of the bond of Laflin to Fowler, and of Fowler’s assignment of his interest in the
partnership to Laflin. These cancellations are as follows, on the buck of each
instrument, to-wit :

* The within bond of Walter Laflin is this day surrendered to Matthew Laflin,
his attorney, in full satisfaction of the covenants herein contained.

WILLIAMS FOWLER.”
Chicago, October 21, 1856.

“ Chicago, October 21, 1856. The within instrument cancelled this day.

WALTER LAFLIN,
(See record pp. 282-3). By his Attorney, MATTHEW LAFLIN.”

‘Whatever rights were acquired by the foregoing conveyance, defeasance and
and cancellations, were so acquired pending Fowler’s bill to establish his interest
in this very property, as a partner, and for an account of it as such.

The bill was filed November 11, 1840 (record p. 96). Answers were filed July

9th, 1841 (record pp. 109 to 130). The decretal order establishing the partner-
ship in Fowler and decreeing an account, was made in Nov. 1848, (record 143)
and a Special Master was appointed to state the account.

The Master’s report was filed in the spring of 1850 (record page 91).

The report of the Master shows these lots as part of the partnership property.
(Record p. 158.
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On the 16th July, 1857, the Court made a final decree in this cause, in which
u money decree was made in faver of Fowler, in Ziex of his interest, and that he
convey his interest in the persenal and real estate of the firm, as it existed in him,
on the 21st November, 1840 (record pp. 162 to 173).

This decree was executed, on Walker’s part, by payment of the money ; and on
Fowler’s part, by a conveyance by the Master (record pp. 177 to 188.)

Such was the evidence of the other chain of title to the one-sixth part now
claimed by W. Laflin. Whatever rights were acquired by Walter Laflin, either
as a security for a debt; or in fee, if any, were so ucquired pendente lite.

" That hie had notiee of' the pendency of the suit, the law presumes. The evi-

dence is perfectly convincing and conclusive that he also had notice of, and kuew
the subject matter of the suit, and that this property, so conveyed to W. Laflin,
was claimed in the bill as belonging to the partnership, and that Fowler derived
his title wholly, if any he had, through that partunership.

The bill alledged that several lots of land had been purchased with the funds qf
the company and conveyances taken in the names of Frink and, Bingham generally.

While the answers denied Fowler’s interest, they did not deny that the lands
and Jofs had been purchased for and as partnership property, and Walter Laflin
had seen and read Frink’s answer in 1845, when in Chicago. Ie had been ac-
quainted with Fowler for many years, and when in Chicago, in 1845, he was made
acquainted, by Charles K. Bingham, with the pendency of Fowler's suit and was
told it was for the recovery of his interest in the business of Frink and Bingham.
Fowler showed him Frink’s answer, and Matthew Laflin and others pointed out to
him the real estale belonging to the parinership, and that his knowledge of the value
of these same lots was derived from his own observation and from information of
others (doubtless M. Laflin, Bingham, Fowler and others, at the time they told
him of the pendency of the suit, showed him Frink’s answer and pointed out the
real estate of the partnership to him.) See for all this, Record pp. 226 to 228,

= e




In addition to all this evidence Matthew Laflin resided in Chicago and was
active in assisting Fowler in the assertion and maintenance of his clim to these
lots as partnership property. (Séc abstract p. 17.) He owned half of the claim
on Fowler of $2,037.25, sccured by the mortzage to W. Laflin—had previously
taken an assignment on the smme partnership interest to secure the same claim,
and had cancelled it, in order to take the new mortgage of 2nd June, 1846, to W.
Laflin. (See Record pp. 299 and 300.)

Matthew, therefore, knew all about Fowler’s claim, his bill and the subjet-matter
of the bill and the property claimed to be partnership, and that these lots were
part of it. Matthew Laflin was, also, Walter Laflin’s agent in all his business in
Chicago, and showed this very property to Walter when he was in Chicago in
1845 (see record pp. 228 to 230).

B, NN AR Y A R

With this array of facts, no one can doubt of actual notice to Walter, and his
agent Matthew, of the suit, and that these lots constituted a part of the partner-
ship property he was seeking to recover.

- And this is strengthened and confirmed by the fact, that Bingham conveyed to
him the identieal sixth part claimed in his bill as belonging to him as'n partner, on
the same day—June 2d, 1846—that ke conveyed it to W. Laflin, and he, W.
Laflin, having failed to secure his claim on other property, was induced to ask
the mortgage of these pieces to him by what Fowler and Bingham told him of
Fowler's intercst of one-sixth of the real estate held by Frink and Bingham while
they were in business in Tllinois. Nothing could be more explicit as to the exact
and particular character of the information given, and all corresponding with the
deed of conveyance of it made at the same time. See Laflin’s deposition, Record

pp. 220 to 222,

There was also a bill filed by Frink and a decree for partition, but Walker never

conveyed under it.

Huving thus given the substance of the main facts showing the different claims
of title and the manner, objects and circumstances under which W. Laflin acquired
the title, T propose submitting some remarks upon the following points, in the
absence of the plaintifi’s points, not yet submitted.
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, one of the joint patentees, and also one of the partners,
s mﬁrest in the partnership property, if any part of the title
in fee remnmed in hun at law, it so remained in him in trust for the equitable
owner of that interest in the partnership.

A e DA T W e S R T o

.4 B . " Osborn vs. United States Banl, 9 Wheat. 733.
| , s Garbel vs. Durdin, 2 Ball & Beat. 167.

“ He who purchases during the pendency of a suit is held bound by the decree
h ‘ { that may be made against the person from whom he derives title. The litigating
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parties are exempted from taking any notice of the title so acquired; and such
purchaser need not be made a party to the suit. Where there is a real and fair
purchaser without notice the rule may operate very hardly.”

1 Story Eq. Jurisp. sec. 406.

Newland on cont. 507.

Murray vs. Ballou, 1 John, C. R. 573.—11 Ves. Jr. R. 194.
Green vs. Flagler, 4 John. C. R. 42.

White vs. Carpenter, 2 Paige R. 253.

“ No case has gone so far, and it would be very inconvenient where money is
secured upon an estate, and there is a question depending in this Court upon the
right of or about that money, but no question relating to the estate upon which it is
secured, but it is wholly a collateral matter, that a purchaser of the estate, pending

' be d with notice by such implication as the law creates by
the pendenoy of the suit.”

8 Atk. R. 392.
Moore vs. McNumara, 2 Ball & Beat. 186.
3 Ves. Jr. R. 814.
11 Ves. Jr. R. 104.

2 Atk. R. 174.

The rule is one of policy, and not one of actual notice, and it operates, whether
the purchaser had actual knowledge of the pendency of the suit or not.

It is intended to operate and to give full effect to the judgment or decree which
may be rendered in the case pending at the time of the purchase.

Newman vs. Chapman, 2 Rand. R. 102-8.

In Green vs. Stephen, 4 Jon. C. R. 42, a very general description of the sub-
ject matter of the suit was held sufficient. But here there is actual knowledge
shown, both of the pendency of the suit, and of the subjeet matter being in part,
a claim to one-sixth part of these lots.

By the final decree, in that case, the title was awarded to Walker, and under
the decree, conveyed to him by the Master, as of the 2Ist November, 1840.
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Lf the decree and conveyance did not convey the title absolutely —regard-
less of the intermediate conveyance, pendente lite—they had, at least, the effect to
n into a trustee of the legal title for Walker’s benefit.

2io oy i E Cia i

s purchase was pendente Iite and s thereforo champertous and void.

Gough et al vs. Greenlaws et al, Ms. April Term Supreme C. 1859.
7 Am. L. Register, 1859, No. 10, pp. 599, 600.
2 Bacon Abrid. * Champerty.”

RS e CIe e et i : e
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V..

The plaintiff insists upon a limitation of some sort as a bar or defence to this
suit.

It is not in the power of the Court to administer any kind of equitable bar to
cut us off from maintaining an action at law for a breach of our covenant.

So far as he would apply it as an answer to the outstanding paramount title in
Walker, this covenant will not allow a purchaser pendente lite to set up such a de-
' fence to defeat the very title in fraud of which, he made his purchase.

% % m 2 Leading Cases, top p. 125, does not apply to such
W_ﬂ «kuibm}h «qi)‘,‘.m- .\#’_,h'}d 9?!“ ‘l‘ll = ] P p- ppiy
: u case as this — nor tt) 3 party sundmg in the relation to the suit, that Laflin

stood in to this controversy. Dilatoriness in the prosecution cannot help a pur-
chaser pendente lite. He may not purchase the subject-matter of a pending con-
troversy, and then plead delay, as a cover in bar, or in protecuon as against the
defects in the title.

i

Finally, the defendants insist that the plaintiff broke his covenant the moment
it was delivered, by reason that Walter Laflin had no title at the time :—and has
acquired no title since,

He did not take anything more than a mere mortgage security upon such an in-
terest as may have been in Fowler. That was a mere claim to have an interest
of one-sixth of the partnership ﬁmpeny upon settlement of the partnership affairs.
He was not entitled to have one-sixth eonveyed to him—nor to hold it in severalty

or in common.

If the land belonged to the partnership, equity would convert the partner in
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whom the title might be, into a trustee for the firm. There needed not u convey-
ance to secure his interest— noxr would a court of equity have entertained a bill
for a conveyance, to him, of one undivided, or several sixth. He filed the only
bill that would lie in such a case, as a means of asserting his rights as a partner,
and that was ullll to declare him a partner, and to ascertain what interest he
olaimed and owned. The bill, not only gave the Court jurisdicticn over the per-
sons of the partners—but in case it found a partnership to exist, it gave it juris-
diction over all the partnership property. The Court having found the existence
of the partnership, acquired then full jurisdiction over, both the persous of the
partnership—and over the property of the partnership in whosoever hands the
same was at the filing of the bill.

If title to any part of the premises remained in Bingham, after the conveyance
. to Walker —and which we deny — it was held by him, in trust for such of the
. »mumxghtm that interest. By filing the bill, this interest became the
- of a lis pendens— and subject to such disposition as the Court
mxght make of it by the decree to be rendered. Fowler, complainant in that bill,
and Walker, one of the defendants, each elaimed this identical interest. If the
title was in Bingham, be held it in trust and subject to the right of the true
owner. By the deeds from Bingham to Fowler, and Fowler to Laflin that title
passed at law before Fowler was adjudged to be the owner, by the interlocutory
decree, which was not made until 1848.  (See abstract, page 6.)

Thus, if any title remained in Bingham it remained in trust for Fowler, as as-
certained by the interlocutory decree — and it passed by this conveyance to Fowler,
into him —and because subject to such disposition as the Court should afterwards
make of it.

The Court did dispose of it in adjusting the partnership effects as Fowler’s in-
terest— and these partners as litigants were “exempted from taking any notice

of tho title so acquired,” by Walter Laflin, pending the suit—“and such pur-
chaser need not be made a party to the suit.”

Story Eq. Jurisp. sec. 406.
1 Joha. C. R. 573.
11 Ves. Jr. R. 194.
4 John. C. R. 42,
2 Paige R, 263.
Newland on Cont. 807.
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Nothing is clearer than this, that this rule, as a rule of policy, enables the Court
to give a full and oomplet.e decree |nd relief without regard to such intervening

djéhe Emts L ve suggested themselves to my mind,

the inentu of the case as shown by the record —and in connec-
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