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~ATE vy ILLINOIS—IN THE OUPREME CUURT—FIRST GRAND DI-
VISION—NOVEMBER TERYM, 1859.
R. L. BOGGS, '
V8.
RINDSHOFF & CO.

This suit was commenced by attachment by appellees against appellants Affidavit al-
leges that ¢ Defnd’t conceals himself and evades the officers so that the ordinary process
of the law cannot be had or served on him.”

Attachment was sued out on the 22d April, 1858, was levied on property on that day
and served on def’t below on the 24th day of same month.

Declaration in assumpsit iu usual form. ‘

11Def(’idt plead in abatement that he ¢“Did not conceal himself and evade the officers. as.
alleged.” :

At May term, 1859, issue being joined on the plea a jury was called, and after hear-.
ing the evidence on adjournment of court at night it was agreed by tde parties that the.
Jury might seal their verdict and deliver it to their officer and separate. On next day
the following verdict being in the hands of their officer was read: ¢“We the jury find for
the plat'ff.”> Defn’dt below was then called, and not appearing, it was. adjudged by the.
Court that he be considered in default, and that a jury be called to assess damages, who
returned a verdict for plt’fis (appelices) for $2,120 93. Jdg*mt entered on the verdiet.

During the trial a witness was asked by plt’fis below whether he, as sh’ff of Clay co.,
had « writ against appellant about the time this attachment was sued out, witness ans’d
he had such writ sent to him from the cI’k of Wayne co ; he went to defnd’ts store but
did not find him. Plt’ffs below then introduced the following witnesses:

S. Shirley says: Heard def’dt (Boggs) say, in speaking of the Hibbard debts, they
were trying to break him up; if he would make a fight they could not get a jdg’mt in
two years.

T. H. Lowry says: Ilad a conversation with appellant about the time of commencem’t
gf this suit; was principully,\the Hibbard business; he said he did not care if they did get
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-ATE vy ILLINOIS—IN THE OUPREME CUURT—FIRST GRAND DI-
VISION—NOVEMBER TERM, 1859.
R. L. BOGGS, :
V8.
RINDSHOFF & CO.

This suit was commenced by attachment by appellees against appellant. Affidavital-
leges that ¢*Defnd’t conceals himself and evades the officers so that the ordinary process
of the law cannot be had or served on him.”

Attachment was sued out on the 22d April, 1858, was levied on property on that day
and served on def’t below on the 24th day of same month.

Declaration in assumpsit iu usual form. :

llDef(’ld’t plead in abatement that he ““Did not conceal himselF and evade the officers. as.
alleged.”” :

At May term, 1859, issue being joined on the plea a jury was called, and. after hear-.
ing the evidence on adjournment of court at night it was agreed by tde parties that the.
Jjury might seal their verdict and deliver it to their officer and separate. On next day
the following verdict being in the hands of their officer was read: *“We.the jury find for
the plnt'f.”” Defn’dt below was then called, and not appearing, it was. adjudged by the.
Court that he be considered in default, and that a jury be called to assess damages, who
returned a verdict for pli’fis (appelices) for $2,120 93.  Jdg’mt entered on the verdict.

During the trial a witness was asked by plt’fis below whether he, s sh’ff of Clay co.,
had « writ against appellant about the time this attachment was sued out, witness ans’d
he had such writ sent to him from the eI’k of Wayne co ; he went to defnd’ts store but
did not find him. PIt’ffs below then introduced the following witnesses:

8. Shirley says: Heard det’dt (Boggs) say, in speaking of the Hibbard debts, they
were trying to break him up; if he would make a fight they could not get a jdg’mt in
two years.

T. H. Lowry says: IHad a conversation with appellant about the time of commencem’t
of this suit; was principally, the Hibbard business; he said he did not care if they did get
him 1n Wayne; that Trousdale could not get a jdg’mt against him in five years, but he
did not want to he molested in Clay co., or have his business there disturbed; he was re-
siding with his family in Wayne co., and doing business there.

G. Hoskinson says: Saw Lozgs frequently in Xenia after process was served on him
in Wayne; saw him there the Sunday before attachment was served; said he did not care
how much they served on him in Wayne, but they should not in Clay; the talk was about
the Wayne co., suits.

John Eberlin says: Has seen appellant three or four times; was at witness’ house over
& year ago on Sunday evening; sta.d over night; next morning went to Greendale; wit- -
ness resides in Marion co., four miles from Xenia; he wrote some letters next morning;
[ stopped train for him next morning; he came there on horseback; hotse remained at my
house until vext Saturday: Bogas was in Greendale zn Saturday before he got on the
cars; said he was going to Springficld to see Judge Liogan; that Le had some goods at-
tached at Vincennes; tried while there to buy 8U acres of land; divected me, if I could,
to make the trade and turn in his horse.

J. McDaniel says: Knows appellant; he has resided in Fairfield 19 years; saw him and
R.T. Coxe, dpt’y s’ff af W yne co.. together at Blue Point a few days before the
Wayne Cir. Court; Boggs looked sour. :

J Wilson says : Have been acquainted with Boggs 15 yrs; he has resided all the time
in Wayne co; at commencement of suit I was in business for him at Xenia; saw him on
Sundaw before attachment was levied; did not see him again that week; he said he was
going to 8t. Louis and if I wrote to him to direct letters to Carlyle; Lockhard (one of
plt*fls below) said def’nt did not do right; said he avoided service of process in  Wayne;
goods at Blue point were appellants.

John Trousdale says: Raw Boggs about two weeks before the Wayne court; next saw
him during said court; I reside in Faireld; don’t recollect sceing him between these
times; Hibbard had several clams against him; he proposed to confessed jdg’mt on them
but did not; I brought suit on them and obtained service of process; don’t. know of any
writs agninst him hut what were served; he denied that some of said writs were read to
bim; Coxe—dpt’y sh’fi—said he saw Boggs going back from the store to Blue Point;
when he came up with him, Boggs picked up a stick, but after some conversation threw
down the stick and went back to the store; said Boggs had got 100 yds . from. the store
when he overtook him; this was all the evidence for appellecs.

Defn’dt below introduced the following witnesses: :

John Daly said: Flick & Boggs had been in business at Blue Point; F had sold out to
B., but there was some unsettled accounts in St. Louis which had to be adjusted before
they could make a final arrangement: they agreed that Boggs should settle them; when

_he returned from St. Louis he bro’t the vouchers of settlement of accounts there; wit-
ness had charge of store at Blue Point and Wilson at Xenia.

G. D+ Adcock said: I saw Boggs in St. Louis on April 20, 1858; he then paid bal-
ance on note of Flick & Boggs; 1 weut with him to some persons from whom he wished
to purchase salt.

W. George said: Saw Boggs in Xenia some days preceding attachment; said he was
going to Springfield to employ Judge Logan; one of plt’ffs below came t0 Xenia two or
three days after; Boggs was a practicing physician livivg with his family in Fairfield,
and had lived there 15 yrs; had not practiced much for a year or two past; spent a good
deal of time about basiness in Xenia; sometimes a day and night, and sometimes three
ot four days at a tume. [This was all the evidence.

The court instructed the jury for plt’ff below: “That in order to entitle plt’ffs to sue
out on attachment agaiast def’ds it was not necessary for plt’ffs to suo 3 Summons and
have a return ‘not found’ made by sh’ff: provtded the jury are satisfied from the facts



and circnmstances found that the conduct of def’dt in his departure from Clay co. were-
to evade or defeat service of a summons on him; to which instruction def’dt “objected—
objection overruled and det’dt excepted, The defd’t below then asked the following in-
structions:

55 No. 7. The plt’ff cannot recover in this action his damages unless he first proves those
damages, and the affidavit is not evidence fou that purpose. No. 8. The plea to the af-
fidavit only puts in issue the truth of the affidavit, and the plnt’ff must prove his demand
or the jury must find for the def’dt. No. 9. The jury must believe from all the circum--
stances that Boggs in going to St. Louis went for the purpose of preventing the ordina-
ry process of the law, that is, a summons being served on him in the hands of the sh’f
or other officer of Clay co., when the attachment was prayed, or the jury will find for
the def’dt; that plut’ff must prove that there was process or summons in the hands of an
officer of Clay co., upon suing out the attachment which could not be served, or the jury

56 will find for def’dt. ~No. 10. Before the jury can find for the plt’ff they must be satis-
fied that the def’dt concealed himself to prevent service of ordinary process if issued
from a court having jurisdiction of the subject matter; and if the residence of defdt was
in Wayne, and at the time he is alleged. to have concealed himself from the ordinary
process it was too late to serve a process for the next term, then the defdt was under no
obligation to go into a foreign county that he might be served, or if he did go there a-
bout his ordinary business he was under no obligation to remain there to await such
process as might be thereafter issued within time for that court. No. 11. Under the at-
tachment law the defdt cannot be charged with concealing himself by going out of a co.

P ISR S when his residence is 1n another and different co.; sader the proof shows a process in the

hands of some officers in such co., and the going s to conceal himself from its execut’n.
All of which instructions were refused by the court to which opinion the appellant ex-

587 cepted. After the rendition of the first verdict defdt below entered a motion for a new
trial, which motion was overruled and defdt excepted.

60 On second verdict being returned appellant entered a motion to set aside the verdict
which motion the court also overruled and defdt excepted.

61 Defdt below then moved the court to set aside such finding and enter a jdg’mt for plt*ff

bedow for nominal damages, which was overruled by the eourt and defdt excepted.,
Defdt below appealed to this court.
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BRIEF FOR APPELLANT.
R. L. Boggs, vs. Rindshoft & Co.

1. The ev;dence does not show that appellant was avoiding process.  His residence

was in Wayune co. whes he was served with process in all cases there commenced against
him. He was only temporarily in Clay co , and because he would not stay there to be
gued could not give a right to the extraordinary process of attachment,

2. The account on which this suit was bro’t was not in the State when Boggs wentto

8t. Louis; nor is there a particle of evidence tg seew that he expected this claim would

be sued on. How then corld he be evading setviee ?

3. The evidence clearly shows that in his trip to St. L. apppllant was oa his ordinary
business. 4. The instret’n given to pleff below we think was erroneous.  5th. The in-
stret’n asked by appl’nt and refused by the court, No. 7,8, 9,10, 11, is believed clearly
te be the law-——were applicable to the case. and ought to have beer! given  6th. Where
an igsue to the contry is joinen on a plea in abatement and the issue is found for the

" pltff, the jdgmt is final —that pitf recover.  McKintry vs. Pennoyer, 1 Sean., 820;

Motherell vs. Beaver, 2 Gilm., 70; Moeller vs. Quarrier et al, 14 Iil. 280, Hollings~
worth vs. Duane, Walluce 57; Moore vs. Morton, 1 Bibb, 234; McCarter vs. Chambers,
6 Wendell, 649; Haught vs, Holly. 3 do., 258; Jewett vs Davis, 6 N. Hamp., 518; Me-
hafly vs Shore, 2 Penn., 376; Alling vs Sheiton, 16 Conn., 436; Myers vs Hunter, 20
O. R. 881;1 ch. PL. 464-6; 2 Green!. Ev. sec 27; 1 Bucon’s abdg’mt p 88; Peach vs.
Mills 13 Ver. 501.

Tth. The first jury having failed to find the damages a second jury could not be called
for that purpose”  Hellingworth vs Duane, supra; Clement vs Lewis, 3 Brod & Bingh.
297; Alling vs Shelton, supra Myers vs Hunter, 20 O. R. 381 and note; Eichorn vs Le
Maitre 2 Wilson 367; 3 Saunders 210 g n 3; Neal vs Mills 5 Blackford 208.
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and circumstances found that the conduct of def’dt in his departure from Clay co. were
to evade or defeat service of a summons on him; to which instruction def’dt objected—
objection overruled and def’dt excepted. The defd’t below then asked the following in-
structions:

55 No. 7. The plt’ff cannot recover in this action his damages unless he first proves those
damages, and the affidavit is not evidence fou that purpose. No. 8. The plea to the af-
fidavit only puts in issue the truth of the affidavit, and the plnt’ff must prove his demand
or the jury must find for the def’dt. No. 9. The jury must believe from all the circum-
stances that Boggs in going to St. Louis went for the purpose of preventing the ordina-
vy process of the law, that is, a summons being served on him in the hands of the sh’ff
or other officer of Clay co., when the attachment was prayed, or the jury will find for
the def’dt; that plut’fl must prove that there was process or summons in the hands of an
officer of Clay co., upon suing out the attachment which could not be served, or the jury

a6 will find for def’dt. No. 10. Before the jury can find for the plt’ff they must be satis-
fied that the def’dt concealed himself to prevent service of ordinary process if issued

from a court having jurisdiction of the subject matter; and if the residence of defdt was

in Wayne, and at the time he is alleged to have concealed himself from the ordinary

process it was too late to serve a process for the next term, then the defdt was under no

obligation to go into a foreign county that he might be served, or if he did go there a-

bout his ordinary business he was under no obligation to remain there to await such

process as might be therealter issued within time for that court. No. 11. Under the at-

L . tachment law the defdt cannot be charged with concealing himself by going out of a co.
b (trelrar when his residence is in another and different co.; wedes the proof shows a process in the
hands of some officers in such co., and the going is to conceal himself from its execut’n.

All of which instructions were refused by the court to which opinion the appellant ex-

57 cepted. After the rendition of the first verdict defdt below entered a motion for a new
trial, which motion was overruled and defdt excepted.

60 On second verdict being returned appellant entered a motion to set aside the verdict
which motion the court also overruled and defdt excepted.

61 Defdt below then moved the court to set aside such finding and enter a jdg’mt for plt’ff

below for nominal damages, which was overruled by the court and defdt excepted.
Defdt below appealed to this court.
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