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STATE OF ILLINOIS, COUNTY OF COOK, SS.

mlc&ﬁ, Lefere the Jlanar: Q&Qiﬁ QY ('U O» /LQJ W LUUUk — Judge of the Jeventh
Sudictal Gircuit of the Slate of J[[u ots, and Fale Presiding _Fudge of the Flrcuit

Fourt of Foak GFeynty, in the Flgle aforesaid, and at g term i/zwﬁ&egz&a/zd
held at the Laurt JHonge in the ,QL E]" Ghicage, in said Faopty, on th&\U\ o -

Monday, (Leing f/z@ U\k (R day) of UML

in the year of aur Yor cl ane thoeusand eiqht hundred and

D0,
and of the Fndefiendence of thepaid RUnited Flates the g/zl) J-U d )'l()\~

Present, Honorablaj >4 %M( NN _Judge of the Tth Judicial |

Cirewit of the State of Illinois. |

QO) (,U\)\ 19 Qa AT /1'\ States Attorney.

/Q U’Q\N\Q%{UA [ Sheriff of Cook County.
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SUPREME COURT,

APRIL TERNM, A. D. 1860.

APPEAL FROM

HENRY NIBBE,
vs.  Cook Gounty Circut

FREDERICK BRAUHN. MECHANIC'S LIEN.

ABSTRACT OF RECORD.

On the fifth day of June, A. D. 1858, Brauhn filed his petition to enforce a

mechanic’s lien against said N ibbe.

The petition alledges that on the 18th of March, 1857, the parties entered into
a contract in writing, by which Brauhn was to build a house for Nibbe and have
the same completed on or befere fir=t of June, 1857 ; and Nibbe was to pay for the
same $1935 as follows, viz : $200 as soon as Brauhn should have brought the bricks
for the foundation and the timber for the house into the lot; $400 when the roof
was put on ; “Six hundred dollars (provided the house is built in accordance with
the specificatiops, and finished and delivered as above mentioned, on or before the
first day of ’mmﬁl&’)?), $600 on the first day of September, 1857, and the
balance, $735, June Ist, 1858, with interest at ten per cent. per annum since June

first, 1857.

The petition also alledges, that on or about the said 18th of March, 1857, Brauhn

did, in accordance with the provisions of the contract, enter upon the erection of the



10

15
e
19, 20

(2)

house, and that while laying the foundation Nibbe stated to Brauhn that he
wanted to have certain alterations made in the structure of said house, materially
different from the specifications and plans above referred to, and that he wished to
have the size of the house increased ;” and that Brauhn ¢« did then and there agree
to finish and construct a house upon said premises in accordance with the wishes
of said Nibbe, and to make it so far different from the original plan as was then by
said Nibbe desired. 1n consideration whereof, said Nibbe did then and there agree
to pay unto Brauhn one hundred dollars over and above the price mentioned in said
contract, payable upon the completion of said house and the acceptance thereof’ by
said Nibbe. That at the time of the above mentioned alteration of the original
contract nothing was said about the time in which the said house was to be finished,
nor was anything said about any alteration of the terms of payment; but said
Nibbe was to pay your petitioner one hundred dollars additional on the completiou
of the work.”” That Brauhn did thereupon build the house in all respects in con-
formity with the wishes and requirements of said Nibbe in the premises, a1 d under
the immediate direction of said Nibbe, and that on or about the first day of Sep-
tember, A. D. 1857, said Brauhn had the said house fully completed and finished
and made delivery thereof to said Nibbe, who then and there accepted the same
and declared himself in all respects and fully satisfied with the same.” That
Brauhn has received $1200, and that there remains unpaid $835, and that he has

a lien therefor in the premises which he prays may be enforced, &e.

The answer of Nibbe admits the making of the agreement of 18th March ;
and, also, the subsequent agreement mentioned in the petition, but denies per-

formance on the part of Brauhn.

A replication was filed, and on the 7th May, 1859, cause was tried and the jury
found for the petitioner damages $89¢, and defendant moved for a new trial and the
(Court decided to grant new trial unless petitioner took judgment for only $725, to
which he consented, and judgment was entered accordingly. And it was also de-
creed, that all the right, title, claim and demand which the said defendant, on the
eighth day of March, 1857, had in and to the premises, and the buildings thereon de-
scribed in the petition, should be sold by the Master in Chancery to pay the debt
and costs. From which judgment and decree, Nibbe took an appeal to this Court.

And the said appellant assigus the following as grounds of error appearing up-

on the record, in this cause:




_®

(3)

1. It appears from the statements contained in the petition, that the mechanic
had not any lien, and no decree should have been entered in his favor.

2. The decree gives a lien from March 8, 1857, and the work was not com-
pleted until the first of September, 1857.

3. The said decree is erroneous and contrary to law.

FARWELL, SMITH & THOMAS,

Attorneys for Appellants
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Jameson & Morse, Printers, 14 La Sallo Street, Chicago.

SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1860.

HENRY NIBBE
. ‘ Appeal from Cook County Circuit.
{

VS,
Mechanic’s Lzen.

FREDERICK BRAUIIN. |
APPELLANT’S POINTS.

e

It appears from the statements made in the Petition that the me-
chanic had not a lien under the statute, for it appears that no time was
mentioned within which the work was to be done.

Cook vs. Heald, 21 1., +25.
Cook vs. Vreeland, 21 1U., 431.

Sendor vs. Brebnor, 22 111., 252.

In the contract as first made, the time of completion was fixed, to
wit: June 1st, A. 1. 1857. But it seems that soon after the work was
commenced, a new contract was made, which provided for a house larger
and materially different from the one first contracted for, and Brauhn
was to receive one hundred dollars more than the price mentioned in the
first contract, What this second or amended contract was, is not stated.
But the Petition says, *that nothing was said about the time in which



the house was to be finished.” Why was this statement made? To get
rid of that provision in the original contract which required, as a condition
precedent to payment, that the job should be completed by the 1st June.
This was necessary, for if' the provision in the original contract as to the
time of the completion ot the job remained in force, the Petitioner could
not recover, for the Petition states that the job was not complete until the
1st of September, 1857.

What does the Petitioner now claim, in view of the recent decisions
on this subject? Does he claim that the new contract did not aiter the
old contract as to the time ot completion? Then upon his own showing
lie cannot recover, for he says he did not complete the work until the 1st
of September. The condition precedent was not performed. Does he
claim that upon making the new contract he was not bound by the pro-
visions of the old contract as to the time of completion ? Then the work
was done without any time agreed upon, and he has no lien under the
statute.

It does not appear what the proof was on the trial ; nor is it impor-
tant. The proot must follow the allegations in the Petition. If the Pe-

titioner does not set up facts which entitle him to a decree, no amouut of
proot will entitle him to it.

II.

The decree professes to give a lien from the ecighth day of March,
1857, which is ten days before the contract was made. The lien given by
the statute attaches tfrom only the completion of the work.

Williams vs. Chapman, 17 1U., 423.

IFor this reason also the decree is erroneous.

FARWELL, SMITH & THOMAS,
Attys for Appellants.
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Ohurch, Goodman & Cushing, Printers,. 51 and 63 La Salle Street, Ohicago.

SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1860.

FREDERICK BRAUHN,
FOR THE USE OF

FREDERICK STOLT, Appelled's Points.
adas.
HENRY NIBBE.

L

The first and principal Point relied upon by the Appellant to reverse
the decree.in this case is, that the Petition does not contain an allegation
that the work was to be completed within three years after the contract
was made, and that therefore it does mnot allege a compliance with the
statute, and does not contain a cause of action.

There are two agreements alleged and set forth in the Petition : the
one and first bears date March 18th, 1857 ; and by this contract the House
was to be completed by the 1st of June then next. The Petition alleges,
« that in the second agreement (which relates to alterations) there is nothing
“gaid about the time when the work was to be completed.” And the
appellant insists that from this language, to wit: ¢ that there was
nothing said about the time for completion of the work;” that the time,
which was positively fixed by the first contract for completing the work,
was abandoned, leaving no time agreed upon for completing the work.
But the appellee claims that as nothing was said in the second agree-
ment about the said time, that the time fixed in the first agreement remains
unchanged.

One of these Positions is right, but both cannot be, if there is any
ambiguity as to what these parties meant by this langnage (which we deny)
that ambiguity is entirely dispelled by the pleadings in the cause.

The petition alleges, *that in the second agreement nothing was said
about the time when said house was to be completed.” The answer also
alleges, “that in the second agreement nothing was said about the time of
completing the work,” and the answer further alleges in this connection :



“But that it was understood by and between the said Brauhn and this
“Defendant, that said House was to be finished at the time agreed upon in
““the contract first above mentioned.”

And this answer is sworn to by the Appellant He therefore
swears in substance that the understanding and agreement -of both
parties, at the making of both contracts, was that the building was to be
completed on the 1st day of June, 1857 ; this banishes all ambiguity," if

. there can be any, as to the time the said parties understood and agreed that
-.said work was to be done, and fixes said time, beyond all controversy, on

the 1st day of June, 1857. This being the time fixed upon for the comple-
tion of said work, it was not actually finished at that time. But the time
for the completion of said work was extended by the consent and agrée-
ment of both parties, until the 1st of September, 1857, when it was fully

.completed, and delivered to and accepted by the Appellant, and
~thus the said first contract was as fully performed by the Appellee
;as if it had been finished on the first day of June. And this extension of

time for the completion of the work, and the acceptance of the same when

-thus completed, is fully set forth in the Petition.

In the first place the Petition alleges that there were alterations in val-

:ue to the amount of one hundred dollars to be made to the building; this
-would require an additional time. And the Petition further alleges, “ that

“the said Brauhn did thereupon build the House in all respects, in accord-

~“ance with the wishes and requirements of the said Nibpe in the premises,
“‘and under the immediate direction of the said Nibbe; that Brauhn fully

« fully completed the House on the 1st day of Septembel, 1857, and made

“delivery thereof to the said Nibbe, who then and there accepted the
““same, and declared himself in all respects fully satisfied with the same.”

He is therefore estopped from setting up afterwards that said contract was
not completed in time, or at the time first agreed upon. In the case of
Smith vs. Gugerty, 4th Barb. 614, the Court say, “if the owner permit
¢ the builder to proceed with the work after the expiration of the contract
“time, he waives it,” and that such an agreement to extend the time need
not be proved by positive agreement, but may be inferred from circum-
stances. And in the 15th of Johnson 200, Hasbruck vs. Tappen, the Court
held “that a mere extension of time of the performance of an agreement,
“is not a waiver of any of its stipulations, and thata mere agreement to
“extend the time, waves nothing but the time of performance.”

And aside from the one hundred dollars which was to be paid for the
alterations, there is no pretext that the language used in the second agree-
ment altered the terms of payment in the first agreement; and if the second
agreement did not alter or change the terms of payment, it did not alter
the time for completing the work, for the language used is identical as to
both.  In answer, therefore, to the Appellant we claim that the
second contract did not alter the first as to the time of completing the
work, and that this time was fixed at first on the 1st of June, but was after-
wards extended, by the consent of both parties, until.the 1st of September,



1857, and that the performance of the work, under the direction of Nibbe,
and its completion and delivery to him, and his acceptance of the same on
the first of September, and his declaration ‘at the time that he was fully
satisfied in all respects with the same, was as full and as perfect completion
of the said contract as if said building had been finished on the 1st day
of June, and that the appellant’s legal and equitable liabilities are in all
respects the same.

IIL

The second agreement set forth in the petition is an agreement to
make alterations to the first contract, and is not an original contract. The
parties at all times speak of it as a contract for alterations. The language
of the parties used in the petition relative to it is: “ At the time of the
‘“ above-mentioned alteration of the original contract,” &e. And the time
for completing the work must be fixed in the original contract, and not in
the amendment. See

Cook vs. Vreeland, 21 1U1., 431.

And this was done in this case, and that time was the 1st of June,
1857, and extended until the 1st of September, as stated in the foregoing
point.

I1I.

The alleged defect in the petition, that it fails to state that the work was
completed within the time required by the contract, is not assigned for
error, and is not before the Court, and even if it had been assigned for
error, it would not be well taken, because the defect, if any exists, was cured
by the verdict, the appellant having filed his answer without demurring.

See Warren vs. Harres, 2 Gellm., 309.

IV.

The decree giving a lien from the eighth day of March, 1857, although
not strictly correct, is not sufficient to reverse the decree. The appellant is
the only party affected by the decree, and his rights are not prejudiced by
it. But if the Cowrt should regard it as an error, the decree should be
reformed in this Court, and not reversed. '

McKINDLEY & NICHOLES,
Att'ys for Appellee.
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