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SUPREME COURT.---STATE OF ILLINOIS.

THIRD GRAND DIVISION.

ellant,
' %Appeal from Will Circuit Court.

Appelee.

ABSTRACT QF CASE.—EiezcrMENT,

Record
Page 1 Caption of Record.
9_4 Declaration—notice and afidavit of service for S. E. qu. L. 3
B. 71 in town of Lockport. Pl claims fee simple title.
5—6 Déft._])]ens——lst. General issue 2d. Homestead. Ist trial of

6-8 case, at Dec. Term 1862—Verdict and judgt. for plft.

8 Motion by Deft. for new trial entered.
89 Order for new trial,
y-192 2d trial Dec. Term 1863—January 12-13 1864.
19 Verdict for Plft. Fee simple title found in pltt.
10

After jury sworn plff. moves to strike Deft’s. 2d plea from
tnemies. Overruled.  Exception by Deft to the Court’s enter-
s taining said motion, '
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PIff. thereupon enters his motion for leave to file replication
to 2d plea. Leave granted.

Deft. excepts to the granting of said leave.
PIff. renews motion to strike 2d plea from files

PIff. on leave of Court files general Demurrer to Deft’s. 2d
plea. Deft. excepts.

Plffs. Demurrer to 2d plea sustained and trial proceeds.

Defts. motion for new trial argued—overruled and exception
by Deft.

Judgment entered on verdict.

Deft. excepts and prays appeal to Sup. Court. Appeal al-
lowed on deft. filing bond in 30 days in penalty of $500—seeurities
named—and leave to file Bill of Exceptions in 30 days.

Appeal Bond filed with sccurities named within the 30 days.

Appeal Bond.

Bili of Exceptionis showing that after the jury was sworn the
PIff. entered his motion to strike from the files Defts. 2d plea—on
the ground that the Statute furnishes form of pleading in Eject-
ments and that it amounts to general issue.

Deft. objects, under the following rule of court contained in
the bill of exceptions, at page 17.

“ Monday, May 18th, 1863.

* In the matter of motions—order.
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Court overruled Dft's objection and considered the motion.—
Def't excepted. Court overruled Plff’s motion.

b
-

PIff. entered motion for leave to file Demurrer to Defts. 2d.
plea. Deft. objected under rule aforesaid. Court overruled Defts.
objection and allowed Demurrer to be filed. Deft. excepted.

PIff. filed demurrer and under objection of deft. the Court
heard the arguments on said demurrerand sustained said demurrer

and defendant stood by his said plea.

PIff. oftered to read in evidence to the jury the following from
the record of a suit in Will Co. Circuit Court to-wit:

Deft. objected to reading the same.—Court overuled the ob-

jection and defendant excepted.

The PIUY. then called George . Ward as a witness, who being
sworn testified that he was Deputy Clerk of Will County Circuit
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Court, “and the mertgage shown me is one of the original papers
“on the files of said Court in the suit of

¢« Jacob Helbig for the use of )
‘ Albert Readi, assignee '>

. vs. |
“ Andrew Johnson.” )

T

“ This n&é&&,ﬁg(copied in the bill of exceptions. It bears
date Dec. 7th, 1868. Is executed by Andrew Johnson to Jacob
Helbig, to secure the payment of $600,00, covers the s. . gr. of 8.
3 in B. 71 in town of Lockport duly acknowledged and recorded.

PIff. then read as evidence to the jury the following record in

said suit of Jacob Helbig for the use of
Albert Readie, assignee
2284 VS.
Andrew Johnson.

“ Friday, June 8th, 1860.

‘“ Jacob Helbig for the use of )
“ Albert Readie, assignee. ‘
2284 — VS, ,} Sci. fa. to foreclose mortgage.
“ Andrew Johnson. )

Record shows that Deft. called and default entered for want
of plee.and judgt. against Deft. for damages and reference to the
‘Clerk to assess.

Clerk assesses damages at $654,00 and same :1pproved by the
Court and judgment entered for that amount and an order for sale
of the property, (describing it.)

Said witness George Il. Ward, then testified on the part of
plff. as follows :

“The execution shown me is the execution which was is-
“sued for the collection of the judgment rendered in the suit of
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¢« Jacob Ilelbig for the use of ]
 Albert Readie, assignee g
Vvs.
“ Andrew Johnson.” J

“ And the said execution and the sheriff returned thereon, are
¢ g part of the files in said suit.”

PIff. then read to the jury the said execution and the Sheriff’s
return thereon.

26-217 Execution in regular form against the following described lands
and tenements of Andrew Johnson to-wit. S T qr.of L. 3 B. 71
in town of Lockport, Will County, State of Illinois, in favor of Ja-
cob Helbig for the use of Albert Readie, on above judgment for

27 damages and costs.

Date of Execution, June 20, 1860.

SHERIFF'S RETURN ON EXECUTION.

The PUE then offered to read as evidence to the jury the fol-

i lowing Sheriffs deed, to-wit:
¢

-

This deed describes a judgment in favor of Join Ilelbig for
the use of Albert Readie entered at the May Term 1560, of the
Will County Circuit Court, against Andrew Johnson for $654.00
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and costs of suit. That execution issued June 20, 1860, to Sheriff
of Will County—and by virtue of said execution Alonzo Leach
then Sheriff lived upon the lands hereinafter described, and that the
same were struck off and sold to CLristopher Adleman.

The deed describes the propéf't‘:s‘;’as the S. 1. + of L. 8. B. 71
in the Town ot Lockport, Co. of Will and State of Illinois—and
conveys the same to said C hristopher Adleman.

The deed bears date Oct. 18, 1861, and is executed by W. W.
Bartlett Sheriff of Will County

corded.

and is duly acknowlodged and re-

To the reading of which said deed to the jury the Def’t. then
and there objected, on the ground that said deed described a differ-
ent judgment and executéd from those introduced in evideuce by
PIff. and being otherwise objectionable.

The Court overruled the Def’ts. objections and ailowed the
deed to be read in evidence to to jury—and the Def’t. then and
there excepted.

The foregoing is all the evidence in the case.

The PIff. asked the Court to give the jury the following in-
struction, which the Court gave viz:

To the giving of which the Def’t. excepted.

The Def’t. then asked the Court to give the following instruc-
tions—which the Court gave excupting to-the last or 6th, instrue-
tion which was refused—with the qualifications to Ist, and 2d,
instructions as asked by the PIff.—viz :—
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35 The Def’t excepted to the giving the qualifications of PIff, to
said Def’ts. instructions 1 and 2.

36 Verdict of the jury for PIff.

Motion by Def’t. for new trial and reason as follows :

1st.—The Court on the trial of said suit allowed improper evi-
dence to be given to the jury.

2d.—The Court gave to the jury improper instructions on the
part of PIff. ‘

3d.—The Court improperly refused to give to the jury a prop-
er instraction of Def't. marked *“6.”

4th.—The Court improperly stated in the presence of the jury

after the arguments of counsel had been concluded and before said

37 jury vetired to consider of their verdict, that the mortgage in the

case of Jacob Helbig for the use of Alberl Readie assignee vs.
Andrew Johnson, was evidence to the jury in the case.

5th.-—The virdict of the jury is contrary to law and the evi-
dence and the instructions of the Court.

-1

The Court overrules Def’ts. motion for new trial and Def’t.
excepts—and bill of’ exceptions signed.

oS

38 Clerks certificate to record.
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ERRORS ASSIGNED IN THIS COURT.

1st.—The Court below improperly allowed and entertained a
motion by PIff. after the jury had been empannelled and sworn, to
strike from the files the Def’ts 2d plea, and improperly allowed to
be filed, and heard a demurrer to said 2d plea after the jury had
been empannelled and sworn.

2.—The Court in which said suit was tried allowed improper
and illegal evidence to be given to the jury on the part of the PIff.
therein, on the trial.

3d.—The Court gave to the jury on the trial of said suit im-
proper and illegal instructions for the PIff. therein and also gave
improper qualifications for said PIT. thevein to Def’ts lst and 2d
instruetions.

4th.—The Court in which said suit was tried improperly and
illegally refused to give to the jury for the Def’t. in said suit in-
struction mno. 6.

5th.—The Court in which said suit was tried improperly and
illegally stated to the jury after the arguments of Counsel had been
closed to the jury, what was evidence in the case.

6th.—The Verdict of the jury was and is contrary to law and
the evidence and the instruetions of the Court wherein said suit was
tried.

Tth.—The Court below improperly -refused to grant a new
trial.
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2 AUTHORITIES CITED BY APPELLANT.

As to motion to strike plea from files,and to file Demurrer. &c,
22 1I11., 161, Owens vs. Raunstead.

As to admission of improper evidence.

1 Scam. 502-505, Williams vs. Claytor et.al.

2°Gil. 161-163, Bybee vs. Ashby.

11 Iil. 327-829, Davis vs. McVicker.

15 ‘ 9283, Pickett vs. Hartsock.

20 “ 266-280, Dickerman et. al. vs. Burgess, et. al.
94 ¢ 307-309, Loomis vs. Riley.

2 conn. Rep. 462, Palmer ys. Palmer.

5 “ 6-9, Cutter vs. Wadsworth.

As to improper instructions—refusal of Def’ts 6th instructions.
The verdict being contrary to law and the evidence and the instruc-
tions of the Court. :Same authorities above and
98 1ll. 264, Durham et. al. vs. Heatou.
21 ¢ 85-86, Spangler vs. Pugh.
8 Iredell, 221-223, Callais vs, McLeod.
3 ¢«  105-107, Blanchard vs. Blanchard.

As to the Court stating to the jury what was evidence dsc.

URI OSGOOD,
’ Att’y for Appellant.

Fees paid by Appellant’s Attorney.
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