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Receivep mis Execurion for collection, this _ day of.
in the year of our Lord one thousand eight hundred and sixty at the hourof____
e e S e S T R

STAYE OX ILLINOIS,%
58.
STEPHENSON COUNTY,

We command you that of the goods, chattels, lands and tenementsof

The People of the State of Illinois to the Sheriff of said C.unty—
GREETING : SN

you cause to be made the sum of Dollars, being for the

Plaintiff’s costs in the within entitled cause, and also the further sum of

Dollars, being the defendant’s costs in said cause, as the same has been adjudged against ____in the

Stephenson County Circuit Coart, as appears of record in the office of the Clerk of said Cireuit Court

—and this you are not to omit, under the penalty of what the law preseribes—and have these moneys
at the Clerk’s office of sail court, within ninety days from the date hereof, and also this writ.

WITNESS, J. WILSON SHAFFER, Clerk of the Stephenson

County Circuit Court, Illinois, and the seal thereof, at Freeport, this

et HAOf A. D. 186 %

74
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I, J. WILSON SHAFFER, Clerk of the Stephenson County Cirenit Court, State of Illinois, do
’ hereby certify that the above is a true copy from my Fee Book. Witness
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/ /ﬁ{, /_w/ CLERK. '
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STATE OF ILLINOIS, o
THIRD GRAND DIVISION. % &

SUPREME COURT.
APRIL TERM, A. D., 1863,

BERENTJE OHLING,
HEIKE R. OIILING,
PAUL J. OHLING, AND

ADDO BORCHERS,
Plaintiffs in Error,) Brier or PrainTirrs 1x Error.

vs.
LUITJEN LUITJENS,
Defendant in Errm'./

The decree in this case is erroneous for the following reasons :

1.

The decree is for a larger sum than the defendant shows kimself entitled to by his
bill.

The Dill alleges the consideration paid for the land in question to be $2,250, and
prays for a decree for the re-payment of that specific sum. The decree, huwever,
orders that defendant recover of plaintiffs the sum of $2,550, as the amount of said
consideration, with interest thereon. It may be said that the cash payment proved,
and the notes from defendant to plaintiffs, read in evidence, together, make up the
sum of §2,550. ¢ The difendant, however, if he recovers at all, he must do so upon
“he case made by his bill. IIe is not permitted to state one case in the bill, and
“make out a different one in proof.  Although a good ease may appear in the
*evidence, yet, if it be variant from the one stated in the bill, the bill will be
¢ dismissed.” McKay vs. Bissett, et al, 5 Gil., 505; White vs. Morrison, et al., 11
11L., 861.

IT.

The variance between the bill and proofs must be fulal to the defendunt’s recovery.

The bill sets forth the purchase of the land for the consideration of the §2.250, of
which $1,000 was paid down, and $1,250 by defendant’s notes. The proofs show
the actual consideration to be $1,000 paid down, and defendant’s three notes to plain.
tiffs for the several sums of S-LOO; $600, and $550, making in all $2,5650. Sce same
cases abuve cited ; also, Morgan vs. Smith, et al.,, 11 LL, 194; Rowan vs. Buwles,
ct. al,, 21 Ill, 17. The statement in the Lill of the consideration of the contract
Lietween the partics is matter of description, and this Ceurt has frequently decided
that any material variance between the contract alleged, however slight, tud the one
proved is futal. Buckmaster vs. Grunidy, 1 Scam., 312,



ITT-

The deciec allows defendunt inlerest upon suid consideration Jrom ™ December 4th,
1855, the dute of said conveyance ; whereas interest should have been allowed only
Jrom March 10th, 1859, ihe dute of the Master’s Deed, under the Sureclosure
proceedings.

The title conveyed to defendant by plaintift’s deed was in fee, subject only to he
defeated by the foreclosure of the outstanding mortgage to Millcken.  Under this
conveyance defendant enters immediately into possession of the land, which he oceu-
pies, cultivates, uses and enjoys, until May, 1860, at which time he surrenders posses-
sion to Mitchell, the Grantee in the Masters deol, Up to the execution of the
Masters deed there isno liability on the part of defendant to account for mesne
profits.  Even if such liability ever existed in favor of the mortgagee after condition
broken, such liability was extinguished by the subsequent sule of the mortgaged
premises under the decree for the full amount due on the mortgage and costs, In
legal contemplation the use of the land is equal to interest on the purchase money,
and until defendant  becomes liable to account to the halder of the title paramount
tor mesne profits, the use of the land will countervail defendants right to interest.

[n Staats vs. Execators of Ten Eyck, 8 Caines, 114, Ch. J. Kent says: “The seller is
¢ generally bound to answer for the interest of the purchase money, and the interest
“ought to be commensurate in point of time with “the legal claim to the mesne
¢ profits.  This right to interest rests on very plain principles. The vendor has the
¢ use of the purchuse money, and the vendee loses the equivalent by the loss of the
* mesne profits,  The interest ought to commence from the time of the loss of the
*'mesne profits.”

In Caulkins et. al. vs. arris, @ John 324, where the grantec had been in the
actual enjoyment of the land, and taken the mesne profits for fifteen years without
any valid title from the grantor, it was held that the grantee was entitled to recover
the consideration money and interest thereon for siz years ouly.

In Bennett vs. Jenkins, 13 John, 50, it was held that the damages which the
grantee is entitled to recover, are the consideration money with interest for such time
as he is liable for the mesne profits,

In Tlale vs. New Orleans, 13 La. An. 499, it was held that the purchasor who
went into possession of the property sold is entitled to recover from his warrantor,
interwst on the price paid from the date of the eviction,

In Fernander vs. Dunn, 19 Geo. 497, it was held that when a purchaser of land is
evicted after several years enjoyment of the estate, tho paramount title then first
accruing the measure of his damages, is the purchase money, with interest for the
period only for which there was liability for mesne prolits, to wit: from the aceruing
of the title paramount.

To same cfleet see also Cox vs. [Tenry, 82 Penn. State R., 18; Kyle vs. Faunt-
lerov 9 B. Monroe 620: Clark vs. Poor. 14 Ohio 118



IO\

The decree gives defendant interest on the entire purchass mon~y from the date of
the deed, while defendant’s notes, given for said purchase money, run one, two, and
three years without interest,

N

The defendant seeks to recover in this case by showi ing an eviction by paramonnt
title. Such title is attempted to be deduced through a mortgage placed on the land
by Ralph K. Obling, the ancestor of plaintiffs an:l the subsequent foreclosure of said
mortgage.

To such foreclosure suit, however, the proof shows that defendunt in error was not
made a party.

The mortgage bears date August 8, 1854; the deed, from plaintiffs to defendant,
December 5th, 1855.  Defendant went into actual possession and oceupancy of the
land in My, 1858, and the bill to foreclose the mortgige was filed February 20,
1857, making only the heirs and executors of Ralph K. Obling, deceased, defendants.
Defenlunt in error wasnot a purty to sid bill. It is clear that no interest of
defendant was affected by said foreclosure proceedings, and that all his rights remain
preciscly as though no such foreclosure had ever taken wluce.

In Watson vs. Spence, 20 Wend., 260, it was held that a decree of foreclosure of
the equity of redemption, and a sale in pursuance thereof on a bill filed against the
mortgagor alone do not affect the rights of purchasers deriving title to the pr umsu,
from and under the mortgagor, and who are not made parties to the bill.

In Bradley vs. Snyder, 14 IIl. 263, it was held that the holder by conveyance of
an equity of redemption is not barred from redeeming the premises when sold under
a decree of furclosure, if such holder was not made a party to the proceedings taken
to foreclose.

In Fuller vs. Van Geesen, 4 ITill, 171, it was held that a decree of foreclosure is
inoperative by way of estopped upon one not made a party to the suit, and who
entered into possession of the mortgaged premises before the suit was commenced,
nor can he be turned out of possession by an execution on the deoree. See also,
Reed vs. Marble, 10 Paige 409,

At the commencement of said foreclosure suit, the entire ownership of the cquity
of redemption was in defendant.  The Lill to foreclose was brought against persens
who at the time had no interest whatever in the land.  The court thereby obtained
no jurisdiction over the land, and its decree so fur as the land is concerned is a mere
nullity.

In the case of Watson vs. Spence above cited, which was a bill of foreclosure filed
against the mortgagor alone he having previously conveyed the equity of redemption,
the court say : LIe (the complainant) obtained a decree which was a nullity,
¢ Dbeeause aguinst a mere stranger. This void deeree directs an account and fure-
¢ closure, a sale and deed by a master, the latter equally void, of course, with the
“deeree from which it emenated. 1t passed nothing. In short the objection is that



“1he whole proceedings in the Court of Chancery and in the master’s office passad
“ without the Court acquiring jurisdiction. It is a conceded fict that not a soul
“having a particle of interest in the equity of redemption was ever served with

¢ roepss

The mortgage to Milliken covers 320 acres of land, beside the land 1n question.
This 820 acre tract does not appear, fiom the evidence, ever to have been cunveyed
by the heirs of Ralph K. Ohling, deceased. It will thercfore be presumed that the
equity ot redemption in said tract remained in said heirs at the time of the foreclosure.
The master’s report shows that all the land included in the mortgage was cffered for
«ale and sold together in one parcel, for the full amount of the mortgage, and costs.
By that sale the mortgage was extinguished. That sale conveyed a good title to the
320 acres, but was void as to the 160 acres in question. The purchaser being the
complainant in the foreclosure suit, was charged with notice of all proccedings in that
suit and must have bid in view of the interests capable of being passed by the sale.
1Te must have bid with the understanding that he was to take a good title to the 320
acres, bub that no interest in the 100 acres could pass to him by the sale. By bid-
ding then the full amount of his mortgage, the mortgage became satisficd out of the
320 acre tract, leaving the land in question unencumbered.

VI




There is no attempt in this case to provo title by the first of these methods. Tho
proofs are altogether silent as to the title of Ralph K. Obling to the land in question,
except that he assumes to excoute a mortzage onit.  Ile is not even shown to have
been in possession of it, or to have any right to it whatever. Ilas the defendant
then succeeded in showing a derivation of title to both Mitchell and himself from

talph K. Ohling ? The evidence of Mitcehell’s title is the mortgage and the foreclos
sure proceedings.  The proof; however, fails to show any privity of title between
Italph K. Ohling and defendant as to the land in question. There is evidence of a
deed of this land from plaintiffs to defendant ; also evidence that plaintitls are heirs
of Ralph K. Olling.  The proof also shows the will of Ralph K. Olling, by which
he gives “all his goods, property, and cflects,” to his wife, Berentje  Olling,
one of the plaintifls, for and during her life.  After her death his real estate,
desceribed as farms on which one or another of his children resided, &c., to bu
divided among said children.  There 1s no description in the will identifying
any land thereby disposed of with the land in question ; and as there is no
proof that the testator owned this land, it cannot be deemed to have passed to
plaintifls under the general description “all my property.”  There is no proof outside
the will aiding the identification.  The title of defendant fails to be carried back to
the common souree, and the Court is left quite in the dark as to the relative strength
of the titles of defendant and Mitchell,

VII.

The Court erred in ren lering its decree in favor of defendant for that portion of
the purchuse money for which' defendant’s notes were still unpaid.

True, the evidence shows that the rotes had been passed to witness, Meacham, who
was plaintift’s Solicitor in the Court below,  Meacham, however, swears that * e is
“willing to give up the notes so fur as this suit is concerned.” This amounts to an
offer on the part of the witness made in open Court on the trial, to surrender the
notes if such surrender could be of any avail, or subserve any purpose in the suit.
Ior all purposes, whether to be used as evidence or given up for cancellation, these
notes were thus placed at the disposal of the parties. It was the duty of defendunt
to receive the notes instead of seeking a recovery of their amount from plaintiffs,

VIII.

Before defendant can properly ask the interposition of a court of equity he should
show that he himselt has done equity.

At the expiration of the equity of redemption the whole amount of the incun:.
hrance was $3 613 20, one third of which, or 81,204 40 would full to the share of
defendunts land. At the same time he was owing on his notes a trifle less than
$1400.  Mitchell, after obtaining the certificate of purchase, offered defendunt to
deed him lis share upon payment of his proportion of the redemption money.
Also, Putnam, the partner of Mitchell, and interested with Mitchell in the lund
uflered to let defendant have a deed for his land if he would pay the amount that was
then due on his notes,  Afterwards Putnam dirceted witness, Meacham, the holder



of the notes, to communicate to defendunt the same offer.  This was done, but, the
offer was declined by defondant. ITe neglected to mako the payment, and so lost
his land. ITad he done what he was legally and equitably bound to do, his land
would have been saved to him.  Ought he now to complain when, had he performed
his part of the very contract out of which this suit has grown, the title to his land
would have been made preciscly what the plaintiff coveranted it should be. Tho
defendant instead of bringing his action at law has sought his relief in a court of
equity. He should be eompelled to show himself, without defuult, befora calling
upon the plaintiffs to respond to him in damages.

IX.

The Court below decided correctly in refusing to remunerate defondant for his im-
provements, or the enhanced value of the land. This rule seems tuo well setiled to
admit of discussion.

Staats vs. Ten Eyck, 8 Cames, 111; Pitcher vs. Livingston, 4 John, 1 ; Bennett
vs. Jenkins, 13 John, 50 ; 4 Kent. Com., marginal paging, 475 and 436 and notes.
Major vs. Dunnevans, 25 Ill,, 262; Sedgwick on Meas. of Dam, 159 and tullowing
puges, where the principle is fully discussed. Fraud, although alleged in the bill, does
not appear in proof, and cannot be taken into consideration in determining the
question of damages.

Upon the record befure the Court the decrce of the Cuurt below should be
reversed and a decree entered here dismissing the bill.
J. M. BAILEY,
Atly. for Plffs. in Error,






SUPREME COURT OF ILLINOILS,

TIIRD GRAND DIVISION, - APRIL TERM, A. D.1863.
BERENTJE OULING, L. al., hesh,
V8.
LUITJEN LUITJLNS. %

A S v et iy o e i WEVGLLT Lo ) ru

The first and third positions of the - plaintift n:cerror, we think, “after !
careful reflection, are well taken. *The consideration~maney ‘uentioned in
the deed and interest, not the aggregate of the‘down payments, and with"”
thie face of the notes added thereto and intereston the same so made should
be the measure of rccovery. s Qsph .

We think also that the “owner - of theequity- was entitled to the posses-
sion-until the execution of the master's-deed,’and that he should not have
rents and profits and interest, too, before: that time. ) .

We . concede, therefore, that the recovery should be for no more than
$2,250, and interest from March LUth, 1859 to- the date of the decree-ren=
dered here if this court renders a decree for that amount. . .

The second point is not well taken, Ihe fact thav $1,000 paid down.
and the notes for $400, $600and $550 madé an aggregate amount of $2,550,
instead of $2.250 as stated in the ‘deed, does mot disprove the allegation
that $2,250. was the consideration, of which. $1,000. was paid down, and
notes for the balance of 81,250 ‘were ‘given.: [I'hc notes are. ayable at
a future time without interest, and the interest. between date and maturity
is-undoubtedly inclyded'in the face of the; notesi e dillerence is’ $3
and this will be readily’ addeounted for'ifi this way. 'Lhere s, therefore, no
yariance Dbetween the allégitions and-proofi? ai s o ;
- We will consider the'fifth -and sixth’f bintstogether, «ijmiay .y o fon

Undoubtedly as far as the covenants’iigainst _i'ncumbrances_is‘éohcernisd,
though: the existence of the prior mortgage is a breach, the damages  are
nominal till the complainant has paid it off and been evicted under. it and
unless there is an eviction, Wwe cannoi recover under this covenaut more
than nomiral damages, not having paid-off the mor.gage. T'he deed, how-
ever, contains a covenant of warranty, and it thete is an eviction under a
breach of this covenant, the damages are not nominal. We claim that the
measure of damages under-such a breach is the consideration money and
interest from March 10th, 1859. : \

By the recovery, thé right of redemption is gone as to the complainans.
Having recovered, under this breach, his consideration money of his grant-
ors, of course his right to redeern would be lost.- . A grantee in a deed con-
taining covenants of warranty by a recovery of his consideration money

_back from his grantor, would ‘be estopped from claiming any title to. the
. equity of redemption through the decd. In-an analogous case, in the 8th
of Pickering, 557, it is‘held that the amount. necessary to Tedeem 18 the
measure of damnges, and not the ¥alué of the land.: . In Mass, the value
of the land; mot the consideratipn, money, is the general rule’ in' cases “of
breaches of covenants, of séizin and: Svarranty, but-the:idea that a rccov-
i'lety should destroy, or waive the right to redeem, is not considered, and yet
we think the complainant ought to have the right to adopt the foreclosure
as against his grantors.  See 3d Metcalf, 81, and it would seem that he
ought have the right, after the mortgage on the land had been fore-
closed, in a suit against the heirx of the mortgagors, and they had failed to
redeem from the sile under the decree as they ought, in justice tothe gran-
tee of the equity to have done, to waive his right to redeem and sue for
his purchase money. 1le ought not to be required topay off a mortgage,
which it was theduty of his grantors to have done,if he prefers to acquiesce

. ",Pir)int.‘s and"_r.l'\'lilthdriti_es --foﬁ «l’:_-l)eféhdén:t.-: ,.,}‘:5 |
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in the decree of the foreclosure from which his grantors would not redeem,
and, whether we regard the grantes in the master’s deed as the owner of the
legal estate or only of the mortgage, after condition broken, he could have
maintained ejectment against the complainant, and, therefore, the surrender
of the possession was to one who by virtue of paramounttitle was in a po-
sition 1o evict himlegally, and he was therefore justified in surrendering
voluntarily ; having sosurrendered he is evicted by title paramount, and
the measure of damages should be the consideration money and interest,
because the unavoidable effect of recovery here is to deprive him of the
right to redeeru,

Ille cantot, of course, have his purchase money back and also be in
equity in a conditiun to redeem from the sale undet the mortgage.

We claim thercfore, that he may waive a right to redeem after his grant-
ors have refused to do 80, as it was their duty, and on eviction, recover back
his purchase money and interest, as one who has lost his legal title, which
he would have obtained by his deed if there had been no mortgage ; and
that he has lost his equity of redemption by electing to acquiesco in the
foreclosure of his equity by bringing the suit on the covenant

It is said that it is not proved that the title under the deed of vhe mas-
ter is paramount, because it was not shown that there was title in the miort-
gagor—Ralph R. Ohling. "There is evidence that a life estate was deviscd
to the widow of the deceased mortgagor andif there is no devise of the
land in controversy to the other grantees in the deed to the complainant,
there is evidence that the grantors were the widow rnd only heirs of Ralph
Ohling. 'Therefore, the grantee in the masters deed, and the complainant;
do claim, from a common source, and the mortgage title is the older and
paramount one from the same source. The grantors of the complainant,
claim by descent, not by purchase it is true, but that we take it makes no
difference. If it be as contended, that thisland was not devised, they then
take by descent. '

Then, by the eviction by paramount title, the measure of damages was
right. If the court should think the suit prematuve before the complain-
ant has redeemed, and that the only breach is that of the covenant against
incumbrances, and the damages nominal, we claim a reversal of the de-
cree, rather than one here for the nominal damages, as the latter might bar
4 yecovery hereafter when we shall have redeemed if we do. Rawle on cov-
enants for title 84

The point in relation to the Jurisdiction of the court of equity, is aban-
doned on the other side, because it was not set up in the answer that the
relief, if any, was at law. The authorities are so. See the following :

We do not think the complainant was obliged to take a deed from those
claiming under the master's deed, and pay up his notes. )

e is not compel'ed to do this legally, thongh J;Jerhaps it would have
been a good thing for him to have done so if he had had the money to pay
his notes. He has this legal right to make his own bargains, however.

BRIGHT & BRAWLEY,
LELAND & BLANCIIARD,
For Defendant in Error.
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State of Illinois, Third Grand Division.
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APRIL TERM, 1863.

JOHN M. MOORE,
8. ILirror to Cook.
JASPER A. HOISINGTON, ET AL.

ABSTRACT.

The plaintiff in error filed his bill in Chancery, in the Cook County
Circuit Court, and set forth therein that an election was held on the 4th
day of November, 1862, under and in pursuance of the laws of this
State, for town officers for the town of South Chicago, Cook County; that
said town is divided into nine election precinets, in each of which the polls
were opened, boards of election qualified, and votes received for the
different town officers ; that said election was conducted according to
the usual custom in said county, under the supervision of three
judges or inspectors of election, and two clerks, at each poll, and each
of said boards kept two ballot hoxes, in one of which it was designed
to put the ballots for State and county officers, and members of Congress
and the Legislature, and in the other ballots for town officers : that the
two clerks kept two poll lists which were duplicates of each other, on
which was entered the name of each voler, without discrimination as to
whether he voted one or both ballots, each voter having the right to cast
both if he chose, and after the polls were closed the ballots were counted
separately, and town ballots placed in a paper bag, sealed up, and de-
livered to the town or county clerk, and the general ballots in another
paper bag, likewise sealed, and delivered to the county clerk.

The bill shows that votes were cast at said election for supervisors,
assessor, collector, clerk, five justices of the peace, five constables, &c., and
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attaches a tabular statement showing the result as exhibited by the returns
for justices, except ashereafter stated, which is marked Exhibit A, whereby
it appears, and the fact is, that Aaron Haven, Calvin De Wolf, Nicholas
Berdell and the plaintiff in error were elected justices, and it further
appears therefrom that Charles McDonell was also elected, but whether
such is the fact or not he does not state, but he had been informed and
believed that Charles McDonell was clected instead of Jasper Hois-
ington, who claims to be elected.

The tabular statement shows that Iaven received 2,927 votes,
De Wolf, 2,910; Milliken, 2,907; Moore, 2,896; Burdell, 2,887;
McDonell, 2,873 ; Hoisington, 2,869 ; Caldwell, 2,851; Summertfield,
2,850 ; and Dichl, 2,837.

The Lill shows that returns were delivered to Leonard Lamperts,
who was then town clerk, on or before the 10th Nov., 1862, from all the
precinets in said town.

The Dill avers that it so happened, by design or mistake of the
judges, that ballots were interchanged and put in the wrong box, and
when the polls were closed, ballots of both kinds were found in the
wrong box, and at some of the polls such ballots were counted and re-
turned, and at others they were rejected, and of the latter class, at the
poll for the 2d Precinct of the 2d Ward the judges found 32 ballots for
town officers in the box intended for the ballots for general officers,
which they did not count or include in their usual certificate and return
(and at the same time found 85 ballots for general officers in the box in-
tended for town ballots,) but counted the same, sealed them up in an
envelope, deposited them in the county clerk’s office, and made a special
return, stating the facts, to the town clerk, and of these 32 ballots the
plaintiff in crror received 25, oisington 10, Haven, McDonell, Burdell,
and Caldwell each 25; De Wolf, Milliken, Summerfield, and Diell each
seven votes, for justice of the.peace; and at the poll for the 1st Precinct
of the 4th Ward, 25 ballots were cast for IHaven, Burdell, Caldwell,
McDonell and the plaintiff in error, and seven for their competitors,
which were rejected, not counted or returned: and counting these votes
in addition to those shown by the tabular statement, the majorities of
Haven, Burdell and the plaintift in error will be increased, and the said
McDonell will be entitled to the office of justice instead of Milliken,
who now claims to be elected from the declared result.

The Bill shows that the town Clerk refused, for insufficient reasons, to
call two justices and canvass the returns, until he was compelled by a
writ of mandamus given by the Cook Circunit Court, and after said writ
was ordered, on the 2d day of December, 1862, he called to his assistance
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two justices and canvassed the returns and declared the result, and in so
doing they held that the certificate of returns from the 1st precinct of the
2d Ward showed that 369 votes were cast for A. M. Moore, for the office
of Justice, and none for the plaintiff in error, John M. Moore, and re-
jected said votes from the count for the plaintiff in error; they declared
that Haven received 2927 votes, Berdell 2887, McDonnell 2873, each and
were elected, and further that the plaintiff in error received 2527 votes,
Caldwell 2851, Summerfield 2850, Hoisington 2869, Diehl 2837, and A.
M. Moore 369 votes for the same office.

The Bill shows that the plaintiff in error had no notice of the can-
vass or knowledge thereof until Dee. 4th, 1862, and had no information
that any error existed in the return from the 1st precinet of the 2d Ward
until Dee. 5th, 1862.

The Bill avers that the 369 votes were in fact cast for the plaintiff in
error, that the ballots were counted for him, that the tally sheet and poll
books, with the certificates thereto attached, show that said votes were cast
and counted for the plaintift’ in error, and that no ballots were cast for A.
M. Moore, and avers that the name A. M. Moore was written by one of
the Clerks of election at said poll for the name of the plaintift in error in
preparing a certificate of the result to be sent to the town Clerk, by mis-
take, and that said mistake was not discovered until the canvass afore-
said. 3

The Bill avers that except for said mistake the plaintiff in error
would have been declared elected instead of Charles McDonell, and if
the said ballots, rejected because in the wrong box, had been counted, the
said Charles McDonell would have been declared elected instead of Isaac
L. Milliken, but by reason of said mistakes certificates of election have
been given said McDonell and Milliken, and they, with the said Jasper
A. Hoisington are now claiming the right to exercise the powers and per-
form the duties of said offices.

The Bill prays that the returns of the votes cast at said election may
be produced and canvassed, the ballots cast properly counted, and the re-
sult declared, and order and decree made as equityshall require, and that
said defendants who may be ascertained to be exercising the duties of
the office of Justice of the Peace illegally may be enjoined from per-
forming said duties.

Summons was served on all the defendants 26th Feb., 1863, return-
able to 3d Monday March.



15 Milliken and Hoisington appeared and filed a. general demurrer.

17 The Circuit Court sustained the demurrer pro forma, and dismissed
the Bill at the costs of the plaintiff in error, who brings the case to this
Court and assigns the following errors, to-wit :

1. The Circuit Court erred in sustaining the demurrer to the Bill.

2. The Circuit Court erred in dismissing the Bill and rendering
judgment against the plaintiff in error.

W. C. GOUDY,
Atty. for Plaintiff in Krror.
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SUPREME COURT.

JASPER A. HOISINGTON,

ads. 4 et al.” > Points of Def’ts in Error

JOHN M. MOORE. J

1st.

The defendants in error assume as an undisputed rule of equity
—that if parties have an adequate remedy at law, they cannot en-
voke the aid of a court of equity.

If either of the defendants are improperly discharging the duties
of, or have usurped the office of Justica of the peace, the law gives
as remedy to try such questions the writ of QUO WARRANTO. '

2 Purple’s statutes 849.
2 Scam 79.

2d.

The statutes have provided, the way by which to try who was

lawtully elected to said office.
Scates statute 472, sec. 42.

says; “when any candidate shall desire to contest the validity of
any election”, shall &ec.

This language is broad and covers the office in question.

The complainant should have proceeded as required by this
act.

The equity rule being -

“A party cannot come in a court of equity and ask the aid
thereof, when no special fraud is shown, and which by the exercise
of deligence on his part, he could have protected himself against in

the proper place,” 7 Cranch 510.
5 Paige 249. 2 P. Wms. 424.
17J. C. R. 466, 49, 320. 8 Gill & John 170.
1 J. Cases 436. 1 Breese 147.
6 J. C. R. 479. 4 Geo. R. 175.
3 Comstock 446. 7 Paige 157.

3 Vol. Graham & Waterman on N. T. 1487, 1488, 1493, 1464,
1489, 1498.



It must be fraud or accident beyond his control that prevents
him trom having his trial, and great diligence is required on his
part.

The defendants were elected as justices of the peace by virtue
of the following provision in the constitution of this state.

Art. 5, Section 27. 1 Purple S. 59.

“There shall be elected in each county in this state, in such
districts as the general assembly may direct, by the qualified elect-
ors thereof a competant number of justices of the peace, who shall
hold their offices for the term of four years, and until” &e.

Now if the above statute is not broad enough to cover contests
of election-in regard to justices of the peace, we then hold as law,
so far as the question of such contests of election is concerned, that
* justices of the peace are clected as county officers by virtue of the
above Section 27.

3d.

A court of chancery cannot give the relief asked. in fact cannot
give any relief in the premises.

To oust defendauts quo warranto is the remedy.

To count the votes the statutes says who must do such canvas-
sing—a court of chancery cannot.

The complainant cannot act as justice of the peace nor have
right to fees, until he has received a commission from the Governor,
and a court of law or chancery has no power to compel him to issue
such commission. '

People vs. Bissell 19 1Il. 229,

4th.

The case cited by plaintiff'in error, People vs. Warfield 20 Iil.

- 159, has no application to this case—that was a contest for locating

a county seat. And as the court say in the case, the act provided

no mode for determination of the question if a contest arose--—-and

the aid of the court was invoked to determine a fact how a majority
voted.,

A. GARRISON,

For Detendants in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1868.

JOHN M. MOORE
V8. Ihrror to Cook.
JASPER A. HOISINGTON et al.

POINTS AND BRIEF FOR PLAINTIFE'S.
L

The office of Justice of the Peace for the town of South Chi-
cago is a town office, created by the township organization law.
The justices are chosen by the voters of the town and perform
their duties within the town limits, and have no power beyond,
except to send process to other parts of the country.

Scates Statutes, 326, 3 2.

No method is prescribed by statute for contesting the right to
hold a town office.

The general election law of 1845, passed before the existence
of the township organization, provides: * When any candidate
shall desire to contest the validity of any election, or the right
of any person declared duly elected, to hold the office to which
such candidate claims the right, such candidate shall give

notice 2 &c
y -
Scates Statutes, 472, § 42.



2

The Act then provides for the selection of three justices of
the peace, and prescribes their duties in regard to such contest.
If the contest relates to a county office, they hear, decide and
enter judgment; if to a seat in the Legislature, they certify the
testimony to the speaker of the proper house.

It is clear that the general language of the 42d section is not
to be taken in the broad sense which its words import, because
the same act prescribes the mode of electing the State officers,
members of Congress, presidential electors, as well as county
officers and members of the General Assembly, while the justi-
ces are limited in their proceedings to county officers and mem-
bers of the Legislature.

If it did not include all the officers then known to the law, a
JSortiord, it does not include those authorized by laws passed
thereafter.

The office of justice is a fown office, not a county office, and
therefore there is no provision of the statute by which the plain-
tiff in error could contest the right to hold the office.

But even if the statute does authorize a contest for the office
of justice elected in a town, the plaintiff could not avail himself
of it in this case, because the thirty days allowed to give
notice expired before the plaintiff had any knowledge of the
result, and without any fault or neglect on his part.

II.

In proceedings by guo-warranto, the only issue is as to the
right of the defendant to the office, and the only judgment that
can be rendered in favor of The People is one of ouster and for
costs. The relator cannot be admitted to the office by the Court,
anless authorized by statute.

Strong. Pet. 20 Pick. 484.;
Peopla e rel. vs. Miles, 2 Mioh. -348.



III.

The application for a mandamus will not avail the plaintiff in
error. The board of election performed their duties and ad-
jourred ; the board of canvassers, consisting of the town clerk
and two justices, met, performed their duties, and adjourned ;
and the clerk issued certificates of election, before the mistake
was discovered by the plaintiff. It was then too late to resort
to a mandamus against the inspectors. The board of canvassers
was guilty of no wrong ; they decided correctly on the returns
as made to the town clerk ; thercfore mandamus would not lie
against them. The town clerk issued his certificates of election
properly on the declared result; therefore mandamus would not
lie against him. The County Clerk certified to the Secretary of
State the persons elected, who were certified to him as such by
the town clerk ; therefore mandamus would not lie against him.
The Governor issued his commission according to the certified
result in the Secretary’s office ; therefore mandamus would not
lie against him.

The plaintiff in error is without certificate or commission,
and cannot get them by any proceeding at law.

IV.

One of the grounds of chancery jurisdiction, even where
there may be remedy at law, is to prevent a multiplicity of
actions.

In this case five justices were to be elected and fen persons
were candidates; every man was the competitor of five other
men. Only two of the successful candidates hold without ques-
tion. It is doubtful which three men are to hold the other three
places. If the plaintiff should oust McDonnel by guo warranto,
it does not follow that he is to be admitted ; non constat that
consistent decisions would be made in the different cases. The
plaintiff cannot tell who is occupying the place he is entitled to ;
he therefore files his bill, bringing all these parties before the
Court to determine the rights of all in one proceeding.



V.

The difficulty under which the plaintiff labors originated en-
tirely in the mastake of the clerk of the election, in writing the
name of the plaintiff 4. 3L Moore instead of Jokn M. Moore
or J. M. Moore. Mistake is always a ground of chancery juris-
diction.

VI.

A Court of Chancery has jurisdiction of the bill upon the
facts set out; because the plaintiff has no effectual remedy
afforded by statutory provisions or common law to avoid a mul-
tiplicity of actions, to correct a mistake and to determine the
rights of all the parties interested, and protect the plaintiff from
the effects of a legal if not an actual fraud.

That a Court of Chancery has jurisdiction to determine the
result of an election, has been decided by this Court.

People <z rel. Mitchell vs. Warfield, 20 I11. 159.

W. C. GOUDY,
Attorney for Plaintyff in Error.
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Printed by JAMEsoN & Morsk, 14 La Salle Streot.

State of Illinois, Third Grand Division.

SUPREME COURT,

APRIL TERM, 1863.

JOHN M. MOORE,
8. ILirror to Cook.
JASPER A. HOISINGTON, ET AL.

;A.BS'I‘R_A_OT.

The plaintiff in error filed his bill in Chancery, in the Cook County
Circuit Court, and set forth therein that an election was held on the 4th
day of November, 1862, under and in pursuance of the laws of this
State, for town officers for the town of South Chicago, Cook County; that
said town is divided into nine election precinets, in each of which the polls
were opened, boards of election qualified, and votes received for the
different town officers ; that said election was conducted according to
the usual custom in said county, under the supervision of three
judges or inspectors of election, and two clerks, at each poll, and each
of said boards kept. two ballot boxes, in one of which it was designed
to put the ballots for State and county officers, and members of Congress
and the Legislature, and in the other ballots for town officers: that the
two clerks kept two poll lists which were duplicates of each other, on
which was entered the name of each voler, without diserimination as to
whether he voted one or bothballots, each voter having the right to cast
both if he chose, and after the polls were closed the ballots were connted
separately, and town ballots placed in a paper bag, sealed up, and de-
livered to the town or county clerk, and the general ballots in another
paper bag, likewise sealed, and delivered to the county clerk.

The bill shows that votes were cast at said election for supervisors,
assessor, collector, clerk, five justices of the peace, five constables, &e., and
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attaches a tabular statement showing the result as exhibited by the returns
for justices, except ashereafter stated, which is marked Exhibit A, whereby
it appears, and the fact is, that :Aaron Haven, Calvin De Wolf, Nicholas
Berdell and the plaintiff in error were elected justices, and it further
appears therefrom that Charles Mc¢Donell was also elected, but whether
such is the fact or not he does not state, but he had been informed and
believed that Charles McDonell was elected instead of Jasper Hois-
ington, who claims to be elected.

The tabular statement shows that Haven received 2,927 votes,
De Wolf, 2,910; Milliken, 2,907; DMoore, 2,896; Burdell, 2,887;
MecDonell, 2,873 ; Iloisington, 2,869 ; Caldwell, 2,851; Summertield,
2,850 ; and Diehl, 2,837.

The bill shows that returns were delivered to Leonard Lamperts,
who was then town clerk, on or before the 10th Nov., 1862, from all the

precincts in said town.

The bill avers that it so happened, by design or-mistake of the
judges, that ballots were interchanged and put in the wrong box, and
when the polls were closed, ballots of both kinds were found in the
wrong box, and at some of the polls such ballots were counted and re-
turned, and at others they were rejected, and of the latter class, at the
poll for the 2d Precinet of the 2d Ward the judges found 32 ballots for
town officers in the box intended for the ballots for gencral officers,
which they did not count or include in their usual certificate and return
(and at the same time found 35 ballots for general officers in the box in-
tended for town ballots,) but counted the same, scaled them up in an
envelope, deposited them in the county clerk’s office, and made a special
return, stating the facts, to the town clerk, and of these 32 ballots the
plaintiff in error received 25, oisington 10, Haven, McDonell, Burdell,
and Caldwell each 25 ; De Wolf, Milliken, Summerfield, and Diehl each
seven votes, for justice of the peace; and at the poll for the 1st Precinct
of the 4th Ward, 25 ballots were cast for Haven, Burdell, Caldwell,
McDonell and the plaintiff in error, and seven for their competitors,
which were rejected, not counted or returned: and counting these votes
in addition to those shown by the tabular statement, the majorities of
Haven, Burdell and the plaintiff’ in error will be increased, and the said’
MecDonell will be entitled to the office of justice instead of Milliken,
who now claims to be elected from the declared result.

The Bill shows that the town Clerk refused, for insuflicient reasons, to
call two justices and canvass the returns, until he was compelled by a
writ of mandamus given by the Cook Circnit Court, and after said writ
was ordered, on the 2d day of December, 1862, he called to his assistance
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two justices and canvassed the returns and declared the result, and in so
doing they held that the certificate of returns from the 1st precinct of the
2d Ward showed that 869 votes were cast for A. M. Moore, for the office
of Justice, and none for the plaintiff in error, John M. Moore, and re-
jected said votes from the count for the plaintiff in error; they declared
that Haven received 2927 votes, Berdell 2887, McDonnell 2873, each and
were elected, and further that the plaintiff in crror received 2527 votes,
Caldwell 2851, Summerfield 2850, Hoisington 2869, Diehl 2837, and A.
M. Moore 369 votes for the same office.

The Bill shows that the plaintiff in error had no notice ot the can-
vass or knowledge thereot until Dee. 4th, 1862, and had no information
that any error existed in the return from the 1st precinet ot the 2d Ward
until Dec. 5th, 1862.

The Bill avers that the 369 votes were in fact cast for the plaintiff in
error, that the ballots were counted for him, that the tally sheet and poll
books, with the certificates thereto attached, show that said votes were cast
and counted for the plaintiff in error, and that no ballots were cast for A.
M. Moore, and avers that the name A. M. Moore was written by one of
the Clerks of election at said poll for the name of the plaintiff in error in
preparing a certificate of the result to be sent to the town Clerk, by mis-
take, and that said mistake was not discovered until the canvass afore-
said.

The Bill avers that except for said mistake the plaintiff in error
would have been declared elected instead of Charles McDonell, and if
the said ballots, rejected because in the wrong box, had been counted, the
said Charles McDonell would have been declared elected instead of Isaac
L. Milliken, but by reason of said mistakes certificates of elcetion have
been given said McDonell and Milliken, and they, with the said Jasper
A. Hoisington are now claiming the right to exercise the powers and per-
form the duties of said offices.

The Bill prays that the returns of the votes cast at said election may
be produced and canvassed, the ballots cast properly counted, and the re-
sult declared, and order and deeree made as equity shall require, and that
said defendants who may be ascertained to be exercising the duties of
the office of Justice of the Peace illegally may be enjoined from per-
forming said duties.

Summons was served on all the defendants 26th Feb., 1868, return-
able to 3d Monday March,



15 Milliken and Hoisington appeared and filed a general demurrer.

17 The Circuit Court sustained the demurrer pro forma, and dismissed
the Bill at the costs of the plaintiff in error, who brings the case to this
Court and assigns the following errors, to-wit :

1. The Cirenit Court erred in sustaining the demmurrer to the Bill.

2. The Circuit Cowrt erred in dismissing the Bill and rendering
judgment against the plaintiff in error.

W. C. GOUDY,
Atty. for Plaintiff in Error.
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STATE OF ILLINOIS, [ Dpo
SUPREME COURT, | oW pople of the State of INinwis,
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R Aas - —And for a further plea in this boha.lf defendant says acrew
non, &c., because he says thut heretofore, to wit, at the September ,'l(erm
~of the LaSalle County Court, A:"D. 1858, to wit, on the 9th day of Sep-
tember: A. D. 1858, one Alfred Deane, and one Marvin Blanchard, recov-
I ered a judgment against the said plaintiff, for the sum of two hundred and |
| six dollars and thirty-eight cents, besides costs, which judgment remained
| in full force on the 13th day of October, A. D. 1858, on which day an
execution was issued out of the office of the Clerk of said Court, under
the seal of said Court, which execution was in ‘due form of law, and issued
upon the judgment aforesaid, which exscution was then and there delivered
! to Fri L. Waterman, who was then and there Sheriff of LaSalle ﬂounty,
duly qualified and commissioned ;' and said Waterman afterward, to wit:
on the 18th day of December, A. D. 1858, he being then and there acting l

| sheriff of said County, levied upon said canal boat, which was then and
there the property of said plaintiff, by virtue of said oxecution which was |

g

hon and there in 2 his hands wholly unsatisfied ; and said Waterman, by(
tj:xeaoﬁ said execution, afterwards, to wit: on the 19th day of January,

dant, he being the hlghest,
tv at public auction to the defendant, ,
8013 lff;f afljll)eirtierefgr, and then and there delivered said boat to gaid de-
-~ an

dvertised said property for sale

3 d that said Waterman duly 2
fend::llfn; Itlo law, at the time u.fores'ud all of which he is ready to verify,|.
acco )
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¢ - I If the jury believé, from the evidence, that tie canal boatin contro-:
y 8y, down to the time of the sale thereof on the execution in evidence, |

 was the property of the Union Line Transportation Company, and defend-

ant, 0’Connor, has shown no title to said boat, or right to the possession

| thereof except by virtue of. the sale on the exeoution in evidence, then .

(31 0" Cornor mus. fecover, TF at all, upon evidonce to the satisfaction of |

the jury, of tho truth of his averment in his 3d plea; and said O’Connor \ E

having averred in his said plea that the levy endorsed upon said execution

was made or the 18th of December, 1858, he is estopped from now deny-

_ing that sau“w VY w_ras made on the said 18th} dwtf’j%é& e |
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e /Undel the p]CL of property in’
the defend‘mb it is not necessary to prove that the boat was levied on or
sold ou any particular day; icis sufficient to sustain this plea if it appears
that, before this suit was commenced, the boat was sold to defendant under 1
o valid_judgment against the plaintiff, by virtue of a valid exccution, by |
a proper officer. J
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