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CYRUS P. EMERY, Administrator of the Estate of Samuel J. Emery,
Defendant in Err*r
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BRIEF OF AUTH()RITIE

—AND—

Arguinent for Defenda'nt in I.h:rvor.

{

L. & ; S
The contract uy on which this action was brought, contains no
eovenant or promise on the pait of Ln.n) to pay the sum of Two
hundred dollars, or any other sum'’ imposes no duty upun “him, and
no action can be maintained |g.lmst this z\(lmllll\ll.lt()l upon it.

11.

The agreement, on the p:llrt of Sahfurd, was to sell said lot to
said Emery, for the sum of Two Hundicd Dollms, and to Le paid
one-fourth, *“when the proper papers were made by deed,” and the
other three-fourths, as therein stated ; “said conditions to be com-
plied with as soon ak said Sanford can safely make title to the same.”
It was admitted that the title was perlect in Sanfurd, on thé 18th
day of November, 1856. The testimony shows that no deed was
tendered until January, 1859, and that the lot was worth in Janua-
ry, 1859, only one-half as much as in November, 1856. and the

question now arises, can Sanford, after having utterly neglected to
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make a deed as by agreement he was bound to do, and having lain
by until the property had depreciated in value fully one-half, now
recover of Emery anything ujoa a contract shit he himsslf, for
years, has treated as though it had been rescinded, Emery having
consented to snch recision, and claiming the benefit of it ?

The Counszl for Plaintiff in Ercor, contends that “no valid con-
tract can ba rescinded by operation of law, but the party who
wizhes to rescind a contract mustdo some act to produce that ef-
fect.” Yet no dne can question the right ot parties to rescind by
agreement, and the books are full of .cases where Courts of Equity
have refused reliet upan ¢oatrasts rescindel when the mere neg-
lect of the Plintiff to du acts imposed by the contract was the on-
ly evidence of a desire to rescind, and the defense interposed the

only evidence of a consent thereto, by the defendant.

In 2 Parsons on Contracts, 191-2, it is suid:

A Geuer.lllv it is true, as a contract can l) ORI lc uulv b_) tlu,
c.unm-llt, of all the unm.u-tnnr Jparties, it can  be rescinded only by
consent of all. B.u, t.ln.x cans:nt need not be expressed by agrec-,
ment. Nor need this purpose of rescinding be expressly declared
by the one party, in order to give the other the right ot consenting
and so rescinding. There iy b: many ACts from which the op-
posite pirty ias a right to infer that the p- ur\' :lmuu‘ them would_
rescind, and zzener.lll\' when one Iulc to pulm m his put of’ Llu.-‘
contraét, the dther party may treat'the contract as rescinde L,” Pro-
vided, he himselt has made no default.

Sudh defanlt is wt least equivalent to an express assent to a re-
cisian of the.asontraot, and m:y be so wonsidered, unless noquiesc-:
ed in by the other party.”

Rummington, vs. Kelly,T Ohio, 97.




1)
“The non performance of a condition precedent before any de-
fault by the defendant, entitles the latter to censider himselt" freed
from his liability to do the act which he agreed to perform after

such condition precedent should be executed.”

Chitty on Controct, 649-1. 1 Cushing, 279. Dwinel vs. How-
ard, 30th Maine, 258. Dodge vs. Greely, 31 Maine, 343. 1 Pick.
57. 4 Pick, 116.

From all of these cases we earily deduce the principle, that
even it it be true, as counsel contends, that the mere faimre of
either party to perform will not of itself veseind the contraet yet
that a continucd neglect and default of one party to do and per-
form acts img oscd upon him by contizet, will entitle the other par-
ty, he not being in default, to treat the contiact as rescinded, and
the more so, when the acts of the delinquent are seen to be condi-
tions precedent to any action on the part of the viher.

In this case there can be no doubt that the tender ot a deed by
Sanford, as soon as he conld safely make title, was a condition pre-
cedent; for the first payment is to be muade **when the proper pa-

LTS . ; by deed.” and not




than recognize the clear interence of his own acts in treating it as

reseinded. .

Uhnder these circumstances was not Emery justitied in believ-

ing said contract rescinded, and in consenting thereto?

Beside, the tacts in regard to the possession of this lot, if in-
deed, it can be called possession, shows, that for a year or more,
previous to the time when deed was tendered, there was no occu-
piation or possession of the lot by Emery, and we may reasonably

iater from this, and other facus, that such occupancy was given up
upon.an actual recision of the contract.  Beside the lot was unen-
closed, and there is no reason to believe that its occupation was at .
all referable to this contract.  Nothing was received by Emery un-
der the contract, anid nothing taken uniess it wis possession, and
as the evidenee shows that hud been given up :l-.\'(.‘:ll' berore the
the deed wa: tendered, nothing need be said asto the rule, that
the party can rescind only when he can put the other party in the

state in which he was before the eontract.

I1I.




, & WOODRUFF,

Attorneys for Defepdant in Error.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D. 1864.

CHARLES D. SANFORD, Plainiiff in Error,

8.

CYRUS P. EMORY, Adinistrator of the HEs-
tate of SAMUEL J. EMoRrY, dec’d, Defendant
in -Error.

ABSTRACT.
I

This suit was commenced in the County Court of Whiteside County,
Tllinois, in the January Term thereof, 1862, by Sanford against the defend-
unt, on an instrament of writing in the words and figures to-wit: ¢ Article
of agreement made this 14th day of February, 1856, between C. D. San-
ford as agent for the sale of town lots, in the town of Round Grove, White-
side County, and State of Illinois, of the first part, and Samuel Emory, of
the county and State above written, of the second part, witnesseth: That
the party of the first part does hereby agree to sell unto the second party
the following town lot, in said Town of Round Grove, known and numbered
as follows : Lot two (2) in block fourteen. (14) The condition for the pur-
chase of which is the sum of two hundred (200) dollars, to bo paid in the
following manner : One fourth of the above amount to be paid when the
proper papers are made by deed; a bond and mortgage to be given in
return, by the second party to secure the unpaid balance; is to be divided
into throe equal payments, and payable in six, (6) twelve, (12) eighteen
months ; ten per cent interest from date until paid, said conditions to be
complied with as soon as said C. D. Sanford, as agent, can safely make



2

title of said property, being now in part connected with the unsettled
Estate of John A. Ilolland of Rockford, deceased; which said estate is.
now being settled with reference to perfecting title, so that said C. D. San-
ford may safely decd the same.
: C. D. SANFORD. [sEAL.]
S. J. EMORY. [sEaL:"]

(See page of Record 6 and 7.) And such proceeding were had that said
court rejected said claim and gave judgment against the plaintiff for $1.20
one dollar and twenty cents costs, from which decision and judgment the
plaintiff appealed to the Circuit Court of Whiteside county, IIL

II.

(On the 81st May 1862.) And yet in the May Term of the Circuit
Court of Whiteside co., Ill, this cause was called on for trial, a jury
waived, and tried by the court.

On the trial of said cause the plaintiff to prove his case produced David
K. Lincon who testified, to-wit, *“I know the handwriting of Samuel J.
Emory, deceased. (page 6) (Here the contract upon which suit was brought
was shown to the witness of which the above isa copy.) I think his
name signed thereto is his genuine handwriting. I do not know that I
could Jocate lot two, in block fourteen, in Round Grove. I know the lot
purchased by Samuel J. (Emory of the plaintiff. Emory built 2 corn-crib
on it after he purchased it of the plaintiff, and used it for a year or more.
It stood between the store and depot.” On cross-examination witness
testified to-wit, *The lot has not been used for some time previous to
January, 1859, a year I should think. The crib stood near the depot,
and the lot was not enclosed.” (page 7) The contract was then read in
evidence.

I1I.

Simon Fellows was then produced and swore on behalf of the plaintiff.
Here a deed was produced and shown said witness, of which the following
is a copy, to-wit, **This indenturo made this sixth day of January, in the
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year of our Lord, one thousand eight hundred and fifty-nine, between
Charles D. Sanford ard Susan, his wife, of the county of Whiteside and
State of Illinois, of the first part, and Samuel J. Emory, of the same coun-
ty and State, of the second part, witnesseth, That the said party of the
first part, for and in consideration of the sum of two hundred dollars. to
them paid, the receipt of which is hereby acknowledged, have graunted, bar-
gained, sold, conveyed and confirmed, and do hereby grant, bargain, sell,
convey and confirm unto the said party of the second part, and to his heirs
and assigns forever, all that tract or parcel of land, situated and being in
the Town of Round Grove, County of Whiteside and State of Illinois, and
known and described as follows, to-wit, Lot No two (2) in block No. four-
teen (14) in the Town of Round Grove, together with all and singular the
appurtenances thereunto belonging or in any wise appertaining. To have
and to hold theabove described premises unto the said party of the second
part, and to his heirs and assigas for ever. And the said party of the first
part, for themselves and their heirs, executors and administrators, do cove-
nant and agree to and with the said party of the second part, his heirs and
assigns ; that they are well seized ot the premises above conveyed, as of a
good and indefeasible inheritance in the law, in fee simple ; and that the
said premises are clear of all liens, claims and incumbrances whatsoever,
and of all taxes and assessmens for the present and past years, And that
the party of the party of the first part, the aforesaid premises unto the
party of the second part, and his heirs and assigns against the claim or -
claims of all and every person whomsoever, and all liens and incumbrances,
and the taxes and assessments aforesaid, do, and will warrant and forever
defend by these presents, In testimeny whereof the said party of the first
part having hereunto set their hands and seals the day and year first above
written.
(Signed,) CHARLES D. SANFORD, [sEAL.]
SUSAN SANFORD, [sEAL.]
Executed in the presence of
SimoNn FeLLows,”

STATE OF ILLINOIS,
WHITESIDE COUNTY. %5

I, Simon Fellows, a Justice of the Peace in and for said county, do
hereby certify, that Charles D. Sanford is personally known to me to be
the person whose hand is subscribed to the forezoing deed, as having exe-
cued the same appeared before me this day in person and acknowledged
that he signed, executed and delivered the same as his free, voluntary act
and deed for the use and purposes therein set forth. And the snid Susan
Sanford is personally known to me to be the wife of said Charles D. San-
ford, and is the person who subscribed said deed as such; having been by
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me made acquainted with the contents of said instrument of writing, and
examined separate and apart from her said husband acknowledged that she
had excrcised the same and relinquished her dower and all rights whatever,
whether of dower or otherwise, in and to the lands aad tenements herein
mentioned, voluntarily, freely and without compulsion of her said husband,
and that she does not wish to retract.

Given under my hand and seal at Round Grove, this sixth day of
January, 1859-

(Signed,) SIMON FELLOYS, J. P. [sEAL.]

Who then testified as follows, to-wit, *“I was a Justice of the Peace of
Whiteside county, Illinois, in January, 1859, and took the-acknowledg—
ment of said deed from Sanford and wife to Samuel J. Emory, deceased.
It is the only deed that I took the acknowledgment of, for lots in Round
Grove for Sanford and wife to Samuel J. Emory.” See. p. Rocord 8,
9 and 10

Ve

Alfred Haws was then produced and sworn in behalf of the plaintiff who
testified, to-wit, I was present on the 80th day of January, 1859, when
the plaintiff offered the deed to Samuel J. Emory, in s life time. When
Sanford hfndred the deed to Emory he said ke did not want the deed.
He would be up in a few days and setile.” I cannot say what kind of a
deed it was. I did not see it from that time until some time last winter
Oannot say whether it was a full covenant warranty deed or not. I tkink
the deed last shown me, and which was also shown Simon Fellows, the other
witness, is the same deed that the plaintiff offered to Samuel J. Emory. It
is the same or one just like it.”” See page 10,

The witness on cross-examination testified, to-wit, “I would not like to
give one hundred dollars for the lot in January, 1859. I think it was
worth from fifty to one hundred dollars at that time. It had depreciated
about one half since November, 1856. (See page 10.) This testimony on
cross examination was objected to by the plaintiff; overruled by the court,
and received, and exceptel to by pl’ﬁ' (See same page.) cfer Xl
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V.

The plaintiff then produeed and read in witness, the following agreed ad-
mission to-wit :

“IN CIRCUIT COURT OF WHITESIDE CO.,
Irvivots, in the May Term, 1862. }

CHARLES D. SANFORD,

8.
CYRUS P. EMORY, Administrator Appeal from County Court.
of estate of SAMUEL J. EMORY,

deceased.

It is admitted on the trial of this cause on this 31st day of May,
1862, “that the title oflot No. 2, in block No. 14, in the town of Round
Grove, being the same lot descrlbed in the contract upon which this suit
is brought, was in the plaintiff on the 18th day of November, 1856, and
go continued in him until the 30th day of January, 1859, and until the
commencement of this suit, so that said Sanford could at any time after
said 18th day of November, 1856; have made the title to Emory con-
tracted for, and the title deed therefor, is not required to be produced in
the trial of this cause, but the same is hereby waived.

It is further admitted that the title deed conveying the title of said lot
to Santord, was recorded in the land records of Whiteside County, Illi-
nois, on the 18th day of November, 1856, that being the county in which
both the parties then resided.

(Signed) C. J. JOENSON, Plaintiff’s Atty.
FULLER & WOODRUFF, Defts. Att'y.

Here the plaintiff closed his evidence See. page 11 and 12.

VAR

The defendant then called David K. Linden, who testified to-wit :
«T think the lot not worth overone hundred dollars in January, 18359 ;
had depreciated one half from the 18th of November, 1856, until J/anu-
ary, 1859.” The plaintiffobjected to this testimony—overruled by the
court and received, to which the plaintiff excepted—See page 12 of Rec-
ord,
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This being all the evidence in the case, the court thereupon gave judg-
ment for the defendant and for costs.

The pltff. moved in and arrest of judgment for a new trial, which was over-
raled by the Court, PIltff. excepted—See page 12. Lee il e
e i

; e,
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VII.

The following errors assigned are filed in this case by plaintiff.

Ist. The court erred in rendering judgment against plaintiff, and for the.
costs,

9d. The court erred in rendering judzment for defendant.
3d. The court erred in not rendering judgment for plaintiff.

£th. The court erred in overruling the plaintiff’s motion in arrest of judg-
ment and for new trial.

5th. The court erred in not granting the pltff. a new trial.

6th. The court erred in receiving evidence as to the value of the lot of
land in said contract, and for receiving improper evidence.

7th. The judgment is contrary to the law and the evidence in the said
cause.
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