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SUPREME COURT OF ILLINOIS,
| Third Division—April Term, 1859.

JOHN ANDERSON, A
WILLIAM ANDERSON, & J
ANDREW M. ANDERSON, ?

v8.

GEORGE RICHARDS and J

Appeal from Henry.

PAUL A. SWEENEY.

ABSTRACT.
/ )Z This was an action of asswnpsit commenced by appellees against the
appellants, at the October term, 1858, of the Heniy County Circuit
Court,
The declaration is as follows :
OZ )(Sta.te of Illinois, Henry Circwit Court, of the October term,
</~ County of Henry. 4. D., 1858.

George Richards and Paul A. Sweency, plaintiffs, in suit, by Geo. A.
Hobbs, attorney, complain of John Anderson, William Anderson, An-
drew M. Anderson, defendants of a plean of trespass on the case on

Z promises%For that whereas the said defendant heretofore, to wit: on
or about the twelfth day of March, in the year of our Lord one thousand
eight hundred and fifcy-seven, at Geneseo, to wit: at said county of
Henry, made a certain promisory note in writing, bearing date the day
and year aforesaid, and then and there delivered the same to George
Richards and Paul A. Sweeney, in and by which said note said defendants
by the name, style and description of John Anderson, 'W. Anderson,
and A. M. Anderson, promised to pay to the said George Richards, and
Paul A. Sweeney, by the name of Richards & Sweeney or bearer, one
year after date, of said note, the sum of two thousand sixty-one dollars
and twenty-six cents for value received. By means whercof and by force
of the Statute in such case made and provided the said defendant became
liable to pay said plaintiff said sum of money mentioned in said note,
and being so liable in consideration thereof, then and there undertook
and promised to pay the same to the said plaintiff according to the tenor
and effect of the said note and of the endorsement aforesaid, to wit: at

¢ 2 (P72’ the plac2 u.foresaidJalso for that whoereas the said defendants heretofore,

to wit: on or about the twelfth day of March, in the year of our Lord,

one thousand eight hundred and fifty-seven, at Geneseo, to wit : at,_said

// county of Henry, made a certain promisory note in writing, bearing&late
. the day and year aforesaid, and then and there delivered .the same to

; George Richards and Paul A, Sweeney, in and by which said notes said
defendants by the name and style and description of John Anderson, W.

Anderson, and A. M. Anderson, promi‘sed to pay to the said George

\

/
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Richards and Paul A. Sweeney, by the name firm and style of Richards
& Sweeney or bearer, eighteen months after date, the sum of two thou-
sand and sixty-one dollars and twenty-six cents, by means whereof and
by force of the statute in such case made and provided, the said defendant
became liable to pay said plaintiff said sum of money mentioned in said
note, and being so liable in consideration thereof, then and there under-
took and promised to pay the same to the said plaintiff, according to the

_ tenor and effect of the said note, to wit: at the place aforesaid)and

whereas, also the said defendant afterwards to wit: on the first day of
September, in the year of our Lord, one thousand eight hundred and
fifty-cight, to wit: atsail county became and was indebted unto the
plaintiff in a large sum of money, to wit: six thousand dollars for money
before that time lent an1 advanesd to said defendants by said plaintiffs,
at said defendants’ request, and also in the like sum for money before that
time paid, laid out and expended for said defendants, by the said plain-
tiffs, at the like special request of said defendants, and in the like sum
for money hefore that time had and received by said defendants to and
for the use of said plaintiffs, and also in the like sum for goods, wares
and merchandise before that time sold and delivered by said plaintiffs to said
defendants, at their like spezial instanc> and requast, and also in the like
sum for the labor, care and diligence of said plaintiffs, before that time
done and performed by said plaintiff tor said defendants, and at the like
instance and request of said defendants. And also in the like sum, then
and there found to be due and owing to said plaintiff, on an account
stated between them, and being so indebted, said dofendants in considera-
tion, thereof then and there undertook and promised to pay said plain-
tiff said several sums of money above mentioned, when thereunto atter-
wards requested.  Yet the said defenJants not regarding their said pro-
mises and undertakings, but contriving &=., although often requested so
to do, have not paid said plaintiff either of said sums ot money above men-
tioned, or any part thereof ; but'so to do has bitherto wholly neglected
and refused, and still do neglect and refuse to the damage of saild plain-
tiffs of six thousand dollars, and therefore they bring suit, &c.
GEO. A. HOBBS,
Plaintiffs’ Attorney.

Copy of instruments and account sued on.

Geneseo, March 12, 1857.
($2,061 26.)
One year after date, we jointly and severally promise to pay Richards
& Sweeney or bearer, two thousand sixty-one and 26-100 dollars, value

received.
JOHN ANDERSON.

'W. ANDERSON.
A. M. ANDERSON.

Geneseo, March 12, 185T7.

(82,061 26.) Eighteen months  after date, we jointly and severally
promise to pay Richards & Sweeney or bearer, two thousand sixty-one
and 26-100 dollars. value received.

John Anderson, William Anderson and Andrew M. Anderson,

To Richards § Sweeney, Dr.
To money lent and advanced,----------m-mmmsmmmmmmsommmomos $6,000
¢ money paid, laid out and expended,. —-----=--noconoooooooooee $6,000
« money had and received to and for the use of said plaintiffs,---$6,000
« goods, wares and merchandise sold and delivered,------------- $6,000




St

1%

DD A RBRVIGEH, et e e s $6,000°
¢ balance due on account stated,--- - oomoo oo $6,000

At the aforesaid October Term of Henry County Circuit Court, the
defendants by E. N. Gates, their attorney, filed a general demurrer to
the plaintiffs said declaration, and set out the following special causes, to
wit :

That it is not alleged or shown in the said declaration or in either of
the two special counts thereof, on what day or at what time the’defend-
ants were indebted to the plaintiffs or promised them as therein alleged,
nor is it alleged in either of said special counts of said declaration that
either of the supposed notes therein declared, or was executed on any
certain day or that they or cither of them became due on any day certain.

Also for that it is alleged in the said second count of said declaration,
that the said note in writing, bearing date on or about the twelfth day
of March, one thousand eight hundred and fifty-seven, in and by which
said note, said defendants, by the name and style and description of Jokn
Anderson, W. Anderson, and A. M. Anderson, promised to pay to the
said George Richards and Paul Sweeney, by the name firm and style of
Richards & Sweeney, or bearer, eighteen months after date the sum of
two thousand and sixty-one dollars and twenty.six cents  And it is after-
wards alleged the defendant or defendants, on the first day of September
in the year of our Lord, ont thousand eight hundred and fifty-eight,
promised to pay the said sum in said note specified. Although the said
eightcen mouths from the date of said note as alleged, had not expired
and consequently said note not at that time due.

Also, that it is stated in the first count of said declaration, that George
Richards and Paul A. Sweeney, plaintifts, complain of John Anderson,
William" Aunderson, Andrew M. Anderson, defendants, &e.; and yet it is
afterwards alleged in the same count that, whereas the said defendant
to wit, &c.

And yet again in the same count it is alleged by means whereof, and
by force of the statute in such case made and provided, the said defend-
ant became liable to pay said plaintiff said sum of money &e., and being
so liable, then and there promised the same to said plantiff, &ec.

And also for that it is averred and stated in the second count of said
declaration that said George Richards and Paul A. Sweeney are plaintiffs
(using the plural number), and also that they plaintiff, (using the singular
number,) and also that the said John Anderson, W. Anderson and A. M.
Anderson, are defendants, (using the plural number,) and also that they
are defendant, (using the singular number,) and also that it is stated and
repeated in the common counts, and in the concluding clause of snidde=
claration, that the plaintiffs are plaintiff, and that the defendants are de-
fendant. And also for that the said declaration is in other respects un-
certain, informal and insufficient, &c.

E. N. GATES,
Attorney for Defendants.

And the court having heard the demurrer, and the reasons thereof,
ordered that the said demurrer be overruled.
And the appellants abided by the demurrer.

The Court rendered judgment against the appellants and ordered the
clerk to assess.

The clerk having assessed the damages and reported the same at

83,064 44,
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The court rendered judgment against said appellants for the sum of
three thousand sixty-four dollars and forty-four cents, damages, together
with the costs, from which judgment the appellants appealed.

ERRORS ASSIGNED.

That the court erred in overruling appellunts demurrer to the declara-
tion.

That the court erred in rendering judgment against appellants.

W. H. L. WALLACE and Wm. SMITH,
Counsel for Appellants.

T
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SUPREME COURT OF ILLINOIS,.
Third Division—April Term, 1859.

JOHN ANDERSON. et al.
S, Appeal from Henry.
GEORGE RICHARDS et al.

POINTS FOR APPELLANTS:

The demurrer (which is general and special ) ought to have been sustained—-

1st. Because in each of the counts of the declaration it is alleged that de-
Jendant promised, when more than one are sued, and that the promise was
made to plaintiff, when more than one sue.
Chitty on Pieading, vol. 1st, page 256
3.Dowl., page 2.

20d. Because in neither of the special counts is there any specific alle
gation of u time when the promise was made. “On or about” is not sufficient..
All the authorities on pleading require the allegation of a time certain, though
it need not always be proven as laid. '

Chitty on Pleading, vol. 1 page 256 and 257
10 Modern Reports, 313:

5 Barber S. C. Report, 375;

4 Denio £ 80;

2 Kelley, 92;

: ,~ Stephen’s Pleadings, Z90.

i Lo /

i 2 ]

S

3d. The special counts on the notes are each defective, in not alleging that
the notes.were due at the commencement of the suit. By the description of
the notes given in these counts, one was payable a year and the other
eighteen months after date, and thero is no allegation in either of the counts
that the “period had elapsed.”

Chitty's Pleadings 1, 820.

The time when they were made is alleged, under a videlicet, to have been:
“on or about” a certain day; so thatif this court were disposed to go into a
‘computation to ascertain whether the notes were due, they could not do so,

as
no certain time is alleged from which to commence the computation,
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