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BRIEF FOR PLAINTIFF IN ERROR,
e o e W
This was a special proceeding on the part of the city of
Chicago, to collect an assessment for the improvement of
Wells street.

The record shows that the objections fijeq by the defend-
ants in the court below to the application for Judgment, were
sustained. It does not specify the particylyy objection which
the court regarded as fatal, and it will, therefore,

be necessa-
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ry to notice them all, which I shall proceed to do in their or-
der, and with as much brevity as the nature of the case will

permit.

The first three objections are not sustained by any evidence
in the «;usc. ‘ They were not insisted upon in the argument in
the court below, and will not, probably, be urged here. An
inspection of pages 33 to 35, of the record, will be all that is

necessary to dispose of these objections.

The fourth objection is understood to be the one which the
court below considered fatal to the assessment. It is, that
the asscssment voll is defective in not showing damages as
well as benefits, as required by Sec. 28, of the Act of Feb.
18th, 1861, amendatory of the City Charter.

A critical examination of the act referred to must satisfy
the court, that the 28th scction has no application to an im-
provement of this kind. There are two distinct classes of
public improvements authorized to be undertaken by the city
and required to be paid for by a special assessment. The
fivst class comprises all improvements requiring the condem-
nation of land, such as the opening and widening of streets
and public grounds, the widening of the river, ete. The other
class embraces improvements made upon streets already laid
out, such as filling, grading, paving and macadamizing. In
the charter of 1851, this distinction is kept clearly in view-
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The provisions in the two cases are widely difterent, and sep-
arate chapters are devoted to each. See Charter of 1851,
chapters 6 and 7.

Where land was condemned for public use, the commission-
ers were required by that act to assess the damage and recom-
pense due the owners upon the real estate of persons benefit-
ted. Among other provisions relating to this class of assess-
ments was the following :

¢« Skc. 8. If the damage to any person be greater than the
“benefit received, or if the benefit be greater than the dam-
“age, in either case the commissioners shall strike a balance,
«and carry the difference forward to another column, so that
¢ the assessment may show what amount is to be received or
¢ paid by such owners respectively, and the difference only
¢« ghall in any case be collectable of them, or paid to them.”

In tlie case of assessments made for grading or paving ex-
isting streets, there was no such provision. The commission-
ers were required to ‘““assess the amount directed by the com-
mon council to be assessed, on the real estate by them deemed
benefited by any such improvement, in proportion to the bene-
fit resulting thereto, as nearly as may be.” They were also
requiﬁred to “briefly deseribe in the assessment roll to be
made by them, the real estate in respect to which any assess-
ment is made, and the value thereof.”  See Section 4, Chap. T
of Charter of 1851.

Section 28 of the amendatory act of 1861, (which is the
section referred to in the objection now under consideration),
is almost a literal transeript of section 8, of chapter 6 of the
charter of 1851, above recited. The only change in the phra-
seology is in the first and second lines; the section, as re-
enacted, reading as follows :

« Spe. 28. If the damage to any person by reason of any
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public improvement be greater than the benefit received, or
if 7 &e.

The six sections immediately sueceeding the 28th section,
relate exclusively to improvements requiring the condemna-
tion of land; and the 28th section, as'it stood in the charter
of 1851, from which it was adopted into the act of 1861, had
also exclusive reference to the same description of improve-
ments.

The act of 1861 contains numerous indications of its hay-
ing been very hastily prepared, and the distinction between
the two classes of public improvements above mentioned does
not appear, it must be admitted, to have been at all times very
clearly observed. Butitis apparent from the context, as well
as the provisions of the section itself, and their original scope
and meaning when first enacted, that the 28th section of the
act of 1861, was not intended to apply to assessments likethe
one in question.

There is still another and more conclusive reason why the
extended application sought to be given to this section cannot
be admitted. It would produce a direct conflict with the 17th
section of the same act. That section provides that the
¢ damages, costs and expenses of making such improvements
(the grading, paving and repairing of streets) shall be assess-
ed on the lot, sub-lot, piece or parcel of land fronting, bound-
ing or abutting thereon, and shall be in proportion to the
number of front feet of the said lot, sub-lot, piece or parcel
of land, so bounding, abutting or fronting on such improve-
ment.”

The word “damages” is used in this section, it is true,
but not in the sense of recompense for an injury sustained by
the owner of land fronting on the street to be improved. If
this meaning be attached to it, the whole provision will be-




5
come impracticable and absurd. It is obviously used as sy-
nonymous with costs and expenses. It is used in the same
way in the 16th section, which relates to sidewalk assessments.
The object of both sections was to make the lots fronting on
any proposed improvement of the kind, chargeable for the ex-
pense in proportion to the number of front feet of each lot.
They provide that each lotshall sustain its share of the expense,
which of course would not be the case if the owner of one or
more of them, instead of being assessed for benefits, were
awarded compensation for a supposed injury. The word

’

¢ damages "’ is doubtless used there improperly, but the inad-
vertant use of a word will not prevent the court from constru-
ing a statute reasonably and according to the obvious inten-
tion of its framers. :

This court has already had occasion, in the case of Zill vs.
The O’ztg/ of Chicago, (decided last fall and not yet reported,)
to consider the effect of this 17th section. In that case the
court say :

“That section has limited the cost of this character of im-
provement to the adjoining lots, and requires it to be levied
in proportion to the number of front feet of each adjoining
lot. This act is the only warrant for the action of the com-
missioners, and in making an assessment they must conform
to its requirements. It has provided that the assessment shall
be made upon the lots which adjoin the street to he improved,
and in proportion to the number of front feet of the lot. If
made on other property, or on a different rule it cannot be
sustained, as the exercise of the power must strictly pursue
the statutory authority.”

If this be the true construction of this section—and it
- seems impossible to give it any other—it is certain that the
commissioners would have no power to award damages to the
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owner of any lot in any case of this kind. The requirements
of the 28th section could not be followed in this class of as-
gegsments ; nor can they be held applicable to a case of this
kind without producing an irreconcilable conflict between the
different provisions of the statute.

Tt may be added to the foregoing observations, that the law
does not recognize the right of any owner of city lots to re-
cover consequential damages resulting to his property from
public improvements of this character. He hasno legal claim
for compensation in such a case, and it is not to be supposed
that the legislature intended by the 28th section of the act of
1861, to change the general rule of law on this subject, with-
out more evidence of that intention than the section itself
furnishes. : .

Tt is, therefore, respectfully submitted that this objection is
clearly untenable. Butbe that as it may, the defendants are,
by the express terms of the statute, (section 26 of the act of
1861), precluded from interposing it in this proceeding.

"The case shows that no objections were made by the de-
fendants to the confirmation of the assessment, and no appeal
was taken. The statute provides that the assessment when
confirmed by the common council ¢shall be final and conclu-
sive to all parties interested -therein,”” unless an appeal be
_taken.

The eftect of this provision was considered by this court in
the case of Ll vs. The City of Chicago above cited. In that
case the court say, if “it had appeared that the assessment
had been made on the front feet of adjoining lots to the street
to be improved, no matter how unjust it might have been, the
order confirming the report would have been conclusive, un-
less upon an appeal prosecuted in the mode prescribed.”

The previous eases of Pease vs. Chicago, 21 Ilis. 500) and
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Chicago vs. Burtice (24 Iils. 489), do not conflict with the later
opinion, for the decision in those casesis put upon the ground
that a similar provision in the charter of 1851 had been in ef-
fect repealed by the act of 1857.

The fifth objection requires no particular comment. The
decision in Ll vs. The City of Chicago, disposes of this ques-
tion.

| The sizth objection is too vague and indefinite to be con-
sidered by the court. It points to no supposed defect in the
proceedings and, therefore, calls for no answer.

The seventh objection is not sustained by the evidence.—
The record shows that the improvement was ordered by a vote
of sixteen aldermen, out of twenty—more than three-fourths

of the whole number elected.

The eighth objection raises a question as to the sufficiency
of the notice given by the Board of Public Works of their
intention to apply to the Common Council for a confirmation
“of the assessment. :
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The statutory provision upon this subject is ag follows :

¢ When any assessment shall have been completed by the
« Board of Public Works, and the assessment roll shall have
t«heen made up, a copy of the same shall be filed in the offico
¢ of gaid Board, and @ duplicate thereof shall be filed in the
« office of the city clerk, signed by the acting president of
“gaid Board of Public Works, and six days’ notice shall be
“ given by said commissioners, by publication in the corpora-
“ tion newspaper, of the filing of such copy of such assessment
¢yoll in the office of the city clerk ; and that atthe next reg-
¢ ular meeting of the Common Council after the expiration
¢ of said publication, the said commissioners will apply to the
¢ Common Council fora confirmation of such assessment. All
“fmrties interested in said assessment shall have the right to
“be heard at such meeting of the Common Council, both for
¢ and against such assessment. All parties objecting:t;i snch
‘“ assessment, shall file their objections to the same in writing,
“in the office of the city clerk, at least two days prior to such
“meeting of the Common Council, and the Council shall have
‘“power to adjourn such hearing from time to time, and shall
‘“have the power in their discretion to revise and correct the
‘“assessment, and confirm or annul the same, and direct a new
“assessment to be made. Said assessment, when confirmed
“by the Common Council, skall be Jfinal and conclusive to all
““ parties interested therein, except as is hereinafter provided ;
““ and when said assessment is confirmed by the Common Coun-
“cil, and no appeal is taken, as hercin provided, a warrant
“ shall issue for the collection of the same, signed by the may-
*“or and clerk.”

The facts respecting the notice in this case, as shown -by
the record, are these:
The assessment rall yas completed by the Board of Public
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Works and filed in their office, and a duplicate thereof in the
office of the city clerk, on the first day of September, 1862.

A notice of the fact, in the usual form, and that the Board
would apply to the Common Council at its next regular meet-
ing, to be held on Monday, the 8th day of September, 1862,
at T4 o’clock, P. M., for a confirmation of the assessment,
was published by the commissioners six days consecutively,
in the corporation newspaper, as required by law.

The time designated in the notice, was the appointed time
for a regular meeting of the Common Council ; but no quorum
appeared at that meeting, and no business could be transacted.

The next regular meeting was held on the evening of Sep-
tember 22d, at which meeting the assessment was confirmed,
no objections thereto having been filed in the clerk’s office.

It is urged that the assessment is invalid because no new
notide was pubhshed by the Board of Public Works, that they
would apply to the Council for a confirmation of the assess-
ment at the meeting to be held on the 22d of September.

The question thus raised can be determined only by refer-
ence to the statute. The statute points out the requisite steps
to be taken, and if its requirements have been strictly ob-
served the assessment will be sustained. Now the statute re-
quires but one notice of the application for confirmation, and
the case shows that this notice was given. All parties inter-
ested were duly notified as the law requires, and had an op-
portunity to file their objections to the assessment. They
could have attended the meetings of the council until the as-
sessment was acted upon had they deemed it important.

But this question is by no means a new one in this State.
It has been passed upon several times by this court and uni-
formly decided in the same way. The following cases are in
point :
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Ottowa vs. Tishery 20 1lls. 422,
MeAuley vs. Chicago- 22 Ills. 563.
Ottowa vs. Chicago § Rock Island R. R. Co., 25 I1s. 43,

The ninth objection is in substance as follows: That the
ordinance directing the improvement in question is void be-
cause it was not passed in conformity to the requirements of
scction 2 of the act of Feb. 16th, 1857, amendatory of the
city charter.

The following is the section referred to :

“SEc. 2. All ordinances, petitions and communications to
‘“the Common Council shall, unless by unanimous consent,
“be referred to appropriate committees, and only acted-on by
“the Council at a subsequent meeting on the report of the
“ committee having the same in charge; and any report of a
““ committee of the Council shall be deferred to the next regu-
“lar meeting of thesame, and the publication of the said re-
“port in the corporation paper may be required, by the re-
“ quest of any two aldermen present.”’

It appears that the ordinance in question was first present-
ed to the common council, with a report from the Board of
Public Works recommending its passage, at a regular meeting
of the board, held on the 28th of J: uly, 1862, and that it was
taken up and passed at the same meeting without a formal
reference to a committee. The journal of the council pro-
ceedings does not State that a reference was dispensed with by
unanimous consent, nor does the. law require that this fact
should be entered iy the journal. In such a case the court

will presume there Was unanimous consent, unless the journal
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affirmatively shows that some member objected.
See Supervisors of Sehuyler County vs. the People, 25 Ii-
linors, 183.

But it further appears; that at a previous meeting of the
common council the subject of improving Wells street had
been under consideration, and that an ordinance directing it
to be macadamized was presented and referred to the appro-
priate committee. This committee reported at the meeting
held on the 28th of July, in favor of the passage of the ordi-
nance sent in that evening from the Board of Public Works,
thus substituting the ordinance in question for the one which
had been previously referred to them. Therecord shows that
this ordinance was then passed ; and the clerk testifies, that it
was acted upon by unanimous consent.

The point attempted to be made is, that the committee hay-
ing 14ep01'te°d in favor of this ordinance, it was necessary to
defer any further action upon it until the next regular meet-
'ino and the last clause of the section above cited is referred
to as conclusive upon this question.

The answer is, first, that the statute does not fairly admit
of the construction sought to be put upon it. Its obvious
meaning is that any report of a committee shall be deferred,
upon the request of any two aldermen present. The conclud-
ing words qualify the whole clause and not merely that por-
tion of it relating to the publication of the report. It is im-
possible to believe that the legislature intended to provide that
any measure might by unanimous consent be acted upon by
the council without being referred to a committee at all, and
yet when the same measure had been investigated and report-
ed on by a committee, that the council should not act upon it
though there should be the like consent, until a subsequent
meeting. Such a provision would be most singular and extra-
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ordinary. It could be 80 easily evaded that no useful purpose
could possibly be subserved by it, while a rigid observance of

it might in numerous instances lead to results very prejudi-
cial to the public interests. The court will give to every stat-
ute a reasonable construction if it be susceptible of one.—
This rule certainly cannot be satisfied by adopting the con-
struction of this statute which is contended for by the de-
fendants.
In the second place, this statute is not imperative but merely
directory ; such, at least, is the character of the last clauge
of the section which is now under consideration.

No negative words are used, nor does the statute declare
that the proceedings of the Council shall be invalid if they
do not conform to therule. ~Upon this point the court are

referred to the following authorities.

Elmendorf vs. the Mayor, 25 Wend. 693.
Striker vs. Kelly, T Hill, 9.

Doughty vs. Hope. 8 Dendo, 252.

The People vs. Supervisors of Chenango, 4 Seld. 328.
Burrows vs. Supervisors of Orange, 27 Barb. 575.
Holland vs. Osgood,8 Vermont, 280.

Corlisg vs. Corliss, § Vermont, 290.

People vs. Cook, 14 Bard. 259.

People vs. Cook, 4 Seld. 84 to 92.

Wheeler vs. Clicago, 24 TUls. 107.

Coles County vs. Addison, 23 Ills. 438,

Lastly, it is respectfully insisted that the last clause of. the

°

section referred to, does not apply to this case. The ordi- 1
nance in question was never referred to any committee, but |
Was sent in from the Board of Public Works to the Common
Council on the same evening it was passed. It was acted up-
on by unanimous cangeng g4 that meeting. The fact that one
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of the committees of the council, to whom this particular or-
dinance had never been referred, chose to adopt it as a
substitute for one which had been previously referred, could
not deprive the council of the right expressly given them to
act upon it at that time by unanimous consent.

The tenth and eleventh objections are subject to the same
observations as the sizth. They are too indefinite to require
an answer.

The twelfth objection, made by the defendant Mc Connell
alone, is not sustained by any evidence in the case, and there-

fore calls for no discussion.
B. F. AYRE,
Counsel for Plaintiff in error.

Lo
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IN THE SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

APRIL TERM, A. D., 1863.

THE CITY OF CHICAGO,
vs
TIMOTHY WRIGHT,

. WILLIAM F. TURNER,

ESTATE OF PETER SAUERWEINE,
JEW CHURCH, anp
EDWARD Mo CONNELL.

\

Error to the Superior Court
of Chicago.

—_———

This is a writ of error from a judgment upon a Speoial Assessment War-
vant, No. 860—South, for curbing, filling and paving with Nicholson pave-
ment, Wells street from Madison street to the North line of Adams street
and McAdamizing Wells street from the North line of Adams street to the
roadway of Van Buren street, dated Oct. 4, 1862.
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ABSTRACT OF RECORD.

The report and petition for judgment by the City Collector, filed in the
Superior Court, February 2d, 1868, sets forth that the collection warrant

3 was delivered to him on the 9th day of October, 1862, that he made due
publication of notice that he had received said warrant, and had also pub-

4 lished the requisite notice of his intention to apply to said Court for judg-

and that the annexcd schedule is a correct list of the lands, lots, &c.,

ment,
of the assess-

5 on which the assessments arc not paid, and that the amounts

ment, damages and costs due thereon are correctly stated therein ; praying

for judgment, &c,

SCHOOL SECTION ADDITION TO CHICAGO.

e

|
8 Names. Part of Lot | Sub | Lot.|Block, Yalun'n.|Am’tof Ass't| Damages. | Remarkd.
Land. Lots. P
9 Dollars.| Dolls. Cts| Dolls. Cts.
= S| Uty O pa | TR L
10 :
| 5 | 93| 9,000] 1,621 (23| 27 |87

Timothy Wright.
5 94 [12,500{ 1,684 | 66| 27 | 61

William F. Turner. 1
J. P. Clarkson, Ag't. | 9 |1&2| 95 | 1,600 184 (44| 3 | 31
Do. ( 10 ldo | do | 1,800 162(76| 2 | 74
The Jew Church. |8 40 feet. l s | .06 | 8,500 86472 -6 |48
Edward McConnell. | 6 o7 | 5,600 117 (46| 2 |11 {
l l 7 97 | 8,200 117(48] 2 |11

Do.

The foregoing is all of said schedule relating. to the defendants in this’

22  case. Objections to said application for judgment having been filed by the
defendants, a decision was rendered February 10th, 1863, sustaining said
objections and refusing judgment against the property therein set forth; to
which decision the plaintiff then and there excepted.

The defendant’s objections were as follows :

o1 1. The order for said improvement was 1o
17th Section of the City Charter and is, therefore, void.

9, The Board of Public Works did not prior to the passage of the order
by the Common Council report a plan or profile of the work, with an esti-}
mate of the expense. :

‘i -.-8, The order directing the improvement requires the same to be done
hed by the Board of Public

t made in pursuance of the

" 28 according to plans and specifications to.be furnis
{ “Works, contrary to the Charber: s wy i pE

RN T ST

I
1

99 5. Becsuse said assessment was made on lots “fronting on Wells ‘street
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33

35

3

in proportion to the number of front feet, instead of upon property benefit-
ed, contrary to the 46th section of the Charter.

6. Suid assessment is in other respects illegal, informal and insufficient.

7. Said improvement wus not petitioned for by the owners of three-
fourths of the property to be assessed, nor ordered by three-fourths of all
the aldermen elected.

8. No notice was given as required by Sec. 26 of the act amendatory of
the Charter, but the Commissioners did give notice that they would apply
to the Council for a confirmation of the assessment at a regular meeting to
be held Sept. 8th, and no action was then taken on said assessment, and the
same was confirmed Sept. 22d, although no new notice of an application at
that time, was given, and no meeting of the Council was held Sept. 8th.

9. The ordinance directing the work was void, and was not passedin
conformity to section 2 of the act of Feb. 16th, 1857, amendatory of the
City Charter.

10. Said assessment Was not levied according to law.

11. The requisites for the recovery of judgment have not been com-
plied with.

12.  And said McConnell further objects that his lots are assessed for
paving said street with Nicholson pavement, whereas they should have been
assessed only for the cost of McAdamizing the streetin front of said lots.

EVIDENCE.

Report from the Board of Publi¢ Works dated July 28th, 1862, to the
Common Council, recommending the improvement of Wells street from
Madison street to Van Buren street in the manner defined in the ordinance
annexed thereto, sets forth that the work is not asked for by' the owners of
three-fourths of the property to be assessed therefor, and submits a plan or
profile of the work to be done, together with an estimate of expense as
follows :

Curb Walls, e - : - g - $3354 12
Filling and Grading, - - - E - $2,645 64
Paving with Nicholson pavement (Madison to Adams), - §7,245 64
McAdamizing (Adams to Van Buren), = ; - $4,299 39

Sundry costs and expenses, - - - - - $200 00
The ordinance is as follows : )
“ Be it ordained, dc.:
SEc. 1. That Wells street from Madison street to the north line of Ad-
ams street be, and is hereby ordered curbed, filled and paved with Nichol-
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son pavement, and that said Wells street from the north line of Adams
street to the roadway of Van Buren street be, and is hereby ordered grav-
eled and McAdamized. Said work to be done under the superintendence of
the Board of Public Works, and in accordance with the plan or profile here-
to annexed, and at an expense named in their estimate for the same."

36 Passed by the Common Council July 28th, 1862, and approved by the
Mayor July 31st, 1862.

37 Evidence was introduced showing that at a meeting of the:Council on the
2d of June, 1862, a previous report, accompanied by a proper ordinance,
was presented from the Board of Public Works, recommending the graveling
of said Wells street from Madison to Van Buren street, which was referred .
by the Council to the standing committee on streets and alleys of the South
Division. At a subsequent meeting of the Council held July 28th, 1862,
that committee made a report. )

The record of the Council proceedings in relation to the matter is as
follows :

39 «The Committee on streets and alleys 8. D., to whom was referred re-
port and ordinance for improving South Wells street, reported in favor of |
the passage of -the ordinance as follows:"

[Here follows a copy verbatim of the ordinance above recited, as recom-
mended by the Board of Public Works. in their report of July 28th, 1862.] |
¢« The report was accepted and the ordinance passed by the following

vote:”
[Here follows a list of the ayes and noes—16 Aldermen voting in the

affirmative and one in the negative. ]
The ordinance was approved by the Mayor July 31st, 1862.
The assessment roll was then introduced, a portion of which, sufficiently
indicating its general character, is as follows:

=

42
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5
OFrIcE oF THE BoARD OF PuBLIc Works,
CHIcAGO, August 26th, 1862.

The Board of Public Works of the City of Chicago hereby certifies that
it has completed the assessment roll for the curbing, filling and paving with
Nicholson pavement Wells street from Madison street to the north line of
Adams street, and macadamizing Wells street from the north line of Adams
street to the roadway of Van Buren street.

That before pro:eeding to make such assessment, the Commissioners of
said Board, in accordance with law, published a notice of the time and place
of- their meeting, for the purpose of making said assessment, in the Corpo-
ration newspaper of thé City of Chicago, for the period of six consecutive
days previous to such meeting—a certificate of which pui)lication is hereun-
to attached ; that they were present at the time and place, and for the pur-
pase designated in said notice, that they adjourned until the 26th day of
August, 1862, when they were present, and having first fixed a valuation on
the real estate described and set forth in the proper column of the forego-
mg Assessment Roll, did then and ‘there, and do hereby assess the respec-
“tive amounts set opposxte to each lot or parcel of ground in the foregoing
Assessment Roll mentioned in their appropriate columns, as the damages
and benefits resulting to such lots or parcels of ground respectively, by rea-
son of the doing of such work, and the making of such: contemplated.im-
provement, and such assessment is made on each of said-lots or parcels of
land in proportion to the number of front feet of the same, bounding, abut-
ting or fronting on said improvement. All of which is respectfully submit-
ted. B. CARPENTER,

: President of the Board of Public Works.

Subjoined to said assessment roll is a notice given by the Board of Public
Works of the time and place of meeting to make said assessment, and a
certificate of the due publication thercof in the corporation newspaper.

" Also a certificate by the city clerk that the assessment roll was returned
and filed in his office the 1st day of September, 1862.

Also a notice (with a certificate of the due publication thereof) dated
Sept. 2d, 1862, that the Board of Public Works had completed said assess-
ment roll and filed a copy thereof in the office of the city clerk, and that
they would apply to the Common Council at its next regular meeting to he
held on Monday the 8th of September inst. at 7} o’clock P. M., for a con-
firmation of said assessment.

Also a formal application by the Board of Public Works, dated Sept. 8,
1862, to the Common Council, for & confirmation of the assessment.
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Also an order of confirmation (setting forth that no objections had been
made) passed by the Common Council Sept. 22d, 1862, and approved by the
mayor.

Andrew J. Marble, city clerk, being duly sworn as a ‘witness, testified,
that he was present at the meeting of the common council July 28th; 1862,
and that the ordinance in question was taken up and acted upon at that
meeting by unanimous consent, no alderman objecting. That no record of
this fact was made and that it was not his custom to make a record of such
a fact in any case—that the vote on the final passage of the ordinance was
taken by ayes and noes, as shown by the record, and the same was passed
by a vote of 16 to 1.

[The evidence of said Marble as to the action of the council being by
unanimous consent, and that no alderman objected, was objected to by the
counsel for objectorsand the objection overruled, to which defendants excep-
ted.]

Said Marble further testified that said assessment roll was filed in the
city clerk’s office, on the 1st day of Sept., 1862, that Monday Sept., 8th,
1862, at 73 o’clock, P. M., was one of the appointed times for a regular
meeting of the common council ; that a few aldermen attended said meeting,
but no quorum was present, and the Board adjourned without dcing any
business.

That Monday evening, Sept. 22d, 1862, was the appointed time for the
next regular meeting of the council; that a quornm was then present, and
said assessment roll was then taken up and confirmed, as shown by the
record, and that the same was afterwards approved by the mayor; that no
objections to the assessment were ever filed in his office; that a warrant for
the collection of the assessment was issued in the usual form, Oct. 4, 1862,
and delivered to the city collector.

It was admitted by all parties that a copy of the assessment roll was filed
in the office of the Board of Public Works, according to law, and that the
foregoing evidence shows all the proceedings of the Board of Public Works
and Common Council, touching the subject of said assessment.

This was all the evidence introduced, and, thereupon, it was considered
and ordered by the court that the said objections be sustained, and judg-
ment against the said parcels of land was then and there refused; to which
decision, the said city of Chicago, then and there excepted.

Annexed to the record is a stipulation signed by the defendants’ counsel,
that a writ of error may be taken by the city from the aforesaid judgment
to the Supreme Court at the present April term, 1863 ; that all the defend-
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ants above named may be named defendants in said suit, as above descriped,
and that no advantage shall be taken or objection interposed in consequgnce
thereof. That said defendants shall appear and join in error at said April
Term, and that the judgment of said Supreme Court shall have the same
force and effect as if the same were rendered on Separate writs of error
brought against the said defendants severally. Service of said writ of error
waived.

ERRORS ASSIGNED.
1. The Court below erred in susmmmg the objections filed by said de-
fendants. o
2. The Court erred in refusing to render judgment against the smd lots
and parcels of land i m said ohjections set forth.
" 3. The judgment in favor of the said defendants was contrary to the law

and evidence, and should have been for the plaintiff.
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION.

APRILL TERM THEREOF, A. D. 1863.

THE CITY OF CHICAGO

V8. Lrror to Superior Court of Chicago.
TIMOTHY WRIGHT et al.

POINTS OF DEFENDANTS.

This was a proceeding on the part of the City of Chicago to collect
an assessment for curbing, filling and paving with Nicholson pavement
(and McAdamizing a part) South Wells street in said city.

It is to be regretted, that before any decision of this Court can ever
become a precedent, the Legislature deems it necessary to change the
organic laws of the city. |

This case arises under the act of February 1861, amendatory of the
charter of said city, and if' the Legislature had not (as usual every two
years) amended the city charter in Feb. 1863, the decision of this case
might settle some useful points in cases of special assessments.

I.

There were twelve objections filed by defendants in error to the appli-
cation of the city collector for judgment, and the record shows that
judgment was refused against the lots and pieces of land claimed by the
defendants in error. )
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We deem it necessary to refer to but few of the objections, and that
wore inreply to the briet of plaintiff in error, than to sustain the ob-
jection.

We do not know upon what particular objection the Court below re-
fused judgment, whether upon the fourth or any one of the objections;
nor should the 4th objection be considered as the one that the Court be-
low decided this case upon, as therc are several others equally as good
and valid.

The 4th objection is founded upon the ecapress and very clear require-
ments ot the 28th section of act of Feb. 1861, which section is as fol-
lows:

“If the damage to any person, by reason of any public improvement,
be greater than the benefit received, or it the benefit be greater than
the damage, in either case the commissioners shall strike a balance and
carry- the difference forward to another column, so that the assessment
roll may show what amount is to be reccived or paid by such owners
respectively, and the difterence only, in any case, shall be collected of
them, or paid to them.”

Private Laws Illinois, 1861, p. 127.

In this case the assessnient roll contained a column for ¢ benefits,” but
none for * damages,” nor any for ¢ balance” between benefit and damage.

There is nothing to show that the damages were considered by the

commissioners, and the assessment roll is not in the form required by
section 28. :

The rule of law is well established:

«That-summary .proccedings, without personal service (there was
none in this case) to take away a man’s property and estate against his
consent, must be strictly pursued, and this must appear on the face of
the proceedings.” j .
Oity of Chicago vs. Rock I. R. R. 20 11l 286.
Rex rs. Croke, 1 Cowper, 26. 3 Scam. 325.
14 111, 225
3 Allen, 535.

4 Hill, 86
3 John. Cases, 107,

And, * That without a valid assessment, {flie subsequent proceedings

mecessarily fail for the want of a basis upon which to rest.”
14 111, 225
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But the attorney for the plaintiff in error admits that this (4th) ob-
jection is fatal if applicable to this class of public improvement, but

takes the ground that Sec. 28 does not apply to the filling, &c., of streets.

The plaintiff argues that by the act the city is anthorized to under-
take two classes of public improvements (to be paid by special assess-
ments.) 1st, improvements requiring the condemnation of land. 24,
improvements upon streets already made—and

That under the act of “* 1851 the provisions in two cases are widely
different, * and separate chapters are devoted to each 3 and that in the
chapter devoted to public improvements requiring the condemnation of
land there is a section [No. 8] which is similar to section 28 of the new
law in all respects except that section 28 has the words ‘¢ [t the damage
to any person, by reason of any public improvement, be greater, &c., the
italicised words being the only difference between the two sections. The
counsel therefore argues that the Legislature, in the present new act of
1861, did not intend to extend the operations of this section 28 to all
public improvements, but did intend to restrict it in its application as in
the old law.

It appears to us that he has furnished and irresistible argnment in
favor of our position.

In the new act of 1861, separate chapters are not devoted to each class
of improvements, and the section 28 does not follow or particularly re.
fer to the sections treating of improvements requiring the condemnation
of land. Why, if the Legislature did not intend to extend this require-
ment as to the assessment roll to all cases of public improvement, did
they amend the old, by inserting the words, by reason of any public im-
provement, and these words only

The new law is clear and unambigions—is positive. The old law did
not embrace all, but was amended so as to make the new law embrace
a'l public improvements ; yet (the plaintiff argues) the Legislature did
not intend to extend the application of that section (28) to all public im-
provements !

The plaintift further argnes that because the 6 sections immediately
suceeeding section 28, relate to the condemnation of land, therefore Sec.
98 relates tosame ! It is very seldom that an argument can be based
upon what succeeds a section in a law, and very often that an argument
i6 based upon what precedes the section,
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Certainly the best argument in this case is upon what precedes section
28, and the Court will see that the siz sections immediately preceding
section 28 are general in their application, and relate (as does section 28)
to the duties of the board ot public works.

Again, counsel for city says that to follow the plain language of section
28 and construe it as it reads, wonld bring it in conflict with a preced-
ing section—No. 17—Dbecause section 17 provides *‘that the damages,
costs and expenses of making such improvement [grading, paving, fill-
ing, &c., of streets] shall be assessed upon the lot abutting, &c., and
then proceeds to argue that ** the word damages is doubtless used there
improperly,” and that * the inadvertant use ot a word will not prevent
a Court giving a reasonable,” &e., “interpretation to the statute,” &c.

If the word is ¢wproperly and inadvertantly used by the Legislature,
there is a conflict, if it is not, there is no conflict. The argument is, that
the Legislature used the word * damages” and words * by reason of any
public improvement” improperly and inadvertantly, and never intenued
what is’expressed in pertectly clear and intelligible. langunage.

Sec. 17 also requires that “ the board of public works shall proceed to
make an assessment of thebenefits and damages, costs and expenses of
doing such work” [the grading, filling, &c., of streets.] Here the Legis-
lature * inadvertantly and improperly’ used the word damages again in
the same section !

Qan the Court judicially kuow that there are no damages in a work ot
this kind? Can the Court judicially know that the grading down of a
street in front of a persons lot or house 20 feet, will cause no damages,
or that the filling of it up 20 feet will cause no damage to him #

It is easy to suppose a case in which there would be damages; that
those damages would be much less than the benefits. But how is the
Court to know that the commissioners considered the daumages at all,
unless the assessment roll shows a.column for damages, and that *the
balance was carried forward to another column,” as required by. Sec. 28.

Sec. 28, in as clear and unambiguous words as the English language
contains, requires this to be done, and shall the Court decide that it is
not necessary !

The Legislature may have desired nothing wmore than to have uniform-
ity in all the assessment rolls,

4 McLean R. 213
Breese, 31,
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The Supreme Court of this State, in construing a statute of this State,
say : “The reason of this precision we are not at liberty to inquireinto,
nor what the supposed necessity may have been in the opinion ot the
Legislature for its adoption.” It is sufficient that it does not comply
with the act, &e. "

1 Scam. 325.

See also to same point:
12 Vermont, 677.
3 Mass. 432.
3 New Hamp. 103.

The rules for the construction of an act like this, are : .

« That the intention of the legislature is only to be judged from the
words used.”

In point:
The Queen vs. Inhabitants, &e., 14 Adol. & E. 340, (78 E. C. L. 342)

«“Where the words are plain and nnambiguous, an apparent absurdity
*is no excuse for disregarding the same.” *To do so is to legislate.”
Ablay vs. Dale, 2d J. Scott, 390, (73 E. C. L. 391.)

We are not precluded from taking advantage of this objection (not
having objected before the common council to the confirmation of the
assessment) any more than we would be precluded from making any
other objection which appears upon the face of the proceedings.

It night as well be said that we could not make any defense in an action
of debt upon a judgment which appears upon the face of the judgment
record, as to contend that we may not make this objection in this case.

The Court will observe that section 35, act of 1861, provides, that
¢ The payment of such special assessment may be enforced by said city
at the same time and in the same manner as is now provided by law for
the collection of the general tax, levied on said city.” This is the only
clause contained in act of 1861 referring to the collection of assessments

by suit.

The time and manner of collecting the general tax, and the jurisdiction
given to the Courts to hear the application for judgment, defining the
power and duty of the Courts upon such applications, are contained in
the act of 1857. ;

Which act makes it ¢ the duty of the Court, upon calling the docket of
gaid term, if any defense be offered by any owner,” &c., *‘to hear and
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determine the same in a summary way,” &c., “and if no defense be made,
&e., the said Court shall pronounce judgment,” &e. This refers Zo the
general tax and the special assessment warrants.
Laws of lllinois, 1857, p. 901, 902, 903.
L
“The Cout't is pni‘ticularly reterred to the decision in 24 Illinois, Chicago
vs. Burtice, 489.

It is made the duty ot the Court to hear and the power is given the
Court to hear defences. This power and jurisdiction is nowhere taken
away by the express words of the act of 1861, and the rule is well settled
that * nothing short of express words will deprive a superior Court of
its jurisdiction.”
12 1L, 241.

13 1. 728,

1 Penn. 335.

3 Hal. 305.

2 Caines R 179.
3 Green. N, J. 3%2.

It appears to us that all the proceedings in regard to these assessments,
are before the Court upon this application, and that, although the statute
may have intended to cut off’ the defences which it only allows in cases
of appeal, to-wit: as to whether the valuation is the true valuation, and
whether the assessment is fair and impartial, (see section 26, act of 1861,)
and that all objections appearing upon the face of the proceedings which
show the requisitions of the law were not complied with, are admissible
upon the application for judgment ; otherwise there would appear to be
necessity of an application to or a hearing by the Court, and the clerk
could record the payment without the necessity of any hearing by the
Court.

‘11

The next objection we shall consider, is the 8th,{which is in substance:

That no sufficient notice was given of the application of the Board to
the common council for the contiination of the assessment.

The statute, sec. 26, act'of 1861, requires, that upon completion of the
assessment, a duplicate of the assessment roll shall be filed in the office
of the city clerk, signed, &c., * and siz days notice shall be given by
tbe said commissioners by publication in the corporation newspaper, of
the filing of such copy of such assessment roll in the office of the city
clerk ; and that at the nent reqular meeting of the common counncil, after
the eupiration of said publication, the said commissioners will apply to '
the common council for a confirmation of such assessment.”
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The assessment roll was filed 1st of September, and notice given that
on the 8th day of September the application for & confirmation would be
made.

There was no necessity for desigrating the day of the month, and the
notice should have followed the language of sec. 26 : that at the next re.
gular meeting after the expiration of the nolice or after a date certain,
application would be made, &e.

It would then have been obligatory cpon owners of lands to attend
until there was a regular meeting ; but here the commissioners give no
such notice, but choose to designate a day certain upon which they will
make their application.

No quorum of the council met on the 8th September, no meeting of the
council was held upon that day, and the assessment was not confirmed
until the 22d of September, and this without notice.

There being no notice, as required by the statnte, the confirmation
was void, and the warrant issued thereon of no validity.

The cases cited by plaintiff upon this objection are not to the point.
In Ottawa vs. Fisher, 20 I1l. 422, notice was given of the application, and
on the day named in the notice the council took the assessment up for
consideration, but did not finally dispose of it, and the Court held that
they were not bound to dispose of it at that meeting.

McAuley vs. Chicago, 22 Ills. 563, merely decides ‘ that an additional
notice is not required where an assessment is postponed from one meet-
ing of the council to another.”

In this case, the council did nct meet, and there conld have been no
application made for confirmation, nor any postponement.
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In Ottawa vs. Chicago & R. I. R. R. 25 Ill. p. 43, the question did not
arise; the notice in that case of meeting of the commissioners was for
22d March, and they met on that day and adjourned, which the Court
held they had power to do. In this case there was no meeting whatever
on the day specified in the notice.

IiI.

The 9th objection is, that tiie ordinance for the making of this im-
provement, was not passed in conformity to the requirements of section
2 of the act of 1857, Laws of 1857, p. 892, which section reads : “all ordi-
nances, petitions and communications to the common council, shall, unless
by unanimous consent, be referred to appropriate committees, and only
acted on by the council at a subsequent meeting, on the report of the
committee having the same in charge; and any report of @ cummittce of
the council shall be deferred to the newt regular meeting of the same, and
the publication of the said report in the corporation paper may be re-
quired by the request of any two aldermen present.”

We hold that this section was intended to prevent the passage without
due deliberation of ordinances reported by committees.

The usual way of procuring the passage of bad and corrupt laws or
ordinances has been to introduce an unobjectionable one, move to refer
to committee, and then have the committee substitute or amend so as to
entirely change the act and effect the corrupt purpose desired, then to
malke report of the committee in favor of the passage of the ordinance or
law, and have the report concurred in. Any one who knows anything
of legislation, knows that this is the usnal way to effect the passage of a
corrupt act. It was this very evil the legislature intended to correct iy
requiring all reports of committees to be deterred to the next regular
meeting of the council.

In this very case the Court will see the necessity of the rule. The
property owners either petition for or have notice that the city propose
to macadamise or to gravel south Wells street, and on the 2d day of
June, 1861, a recommendation of the Board and ordinance for the grawvel-
ling of South Wells street, p. 37 of Record, is introduced into the common
council and referred to a committee. The property owners are satistied
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they desire it 5 or they discover that it will be an economical work—that of
gravelling—and make no objection; outside influences are brought to
bear upon the committee in all probability, and the committee change
the work from grawvelling to Nicholson pavement and McAdam—the
pavement costing ten dollars, probably where the gravelling costs one, and
then, having done this in the secrecy of the committee roown, report as
follows : * Your committee on streets and alleys of S. D., to whom was
referred by the board an ordinance for the improvement of Wells street,
from Madison to Van Buren streets, having had the same under advise-
ment, beg leave to report, that we have caretully examined the subject
and are decidedly of opinion that the improvement is much needed, and
the best interest of the city demands that the work be done without de-
lay. Therefore, your committee report in favor of the passage of the
ordinance.” Signed, &ec.

The report was accepted. Now it will be borne in mind, that the
ordinance refered was as to gravelling the street. The improvement
that was much needed was the gravelling, and the committee report in
favor of the passage of the ordinance—(that of gravelling)—the council
and outsiders are to presume, as no other was ever referred; but upon
investigation it turns out that the committee have secretly changed the
improvement and reported in favor of the passage of an entire new ordi-
nance.

This very case shows that there may have been some chicanery in
the passage of this ordinance, and that it is an absolute necessity ¢z order
to protect the rights of citizens, that reports of cominittees should be
deferred one week.

It is true that the council may, by unanimous consent, act upon an
ordinance the same evening that it is presented, but in that case therc
is no chance for the juggling and swindling of committees.

The plaintift attempts to give a foreed construetion to the section, that
it means that it shall be deterred upon the request of any two aldermen
present, but it appears to us that the request only relates to the publica
tion, that is to say, that ét must he deferved and wmay be published (it
any two aldermen desire it.)
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The plaintift' is driven to that common and worst of all methods to get
rid of the positive requirement of' the statute, by saying that it is direc-
tory and not imperative.

When the requirements of the law are plain and positive, the Courts
are not called upen to give reasons why it was enacted.

Judge Davis, in Mayhew wvs. Davis, says, in commenting upon the
requirements of the revenue law of Illinois: *It is said some of the re-
quirements of the legislature are only directory, and may be dispensed
with. Upon this it may be vemarked, that a judge should rarely if ever
take upon himself to say that what the legislature required is unnecessary.
He may not see the necessity of it, still it is unsafe to assume that the
legislature did not have a reason for it; perhaps it only aimed at unifor-
mity.” ¢ It may safely be affirmed that it can mever lie directory where
the act or the omission can by any possibility work advantage or injury,
however slight, te any one affected by it. In such case, it never can
be omitted.”

4 McLean, 22{.
Reeds vs. Morton, 9 Missouri, 878.

Where property is to be affected, the requirements -of tle act must be
strictly followed, the performance is the condition upon which the pro-
perty is divested, and it is not for the Court to inquire whether or not it
is reasonable or may not be dispensed with withont injury to the -owner
of the land, but whether or not the requirements have been cowplied
with. And when a forced sale of property is made under statutes,
all formalities which have the semblance ef benelit to the owner, should
De strictly complied with.

Culver eo. Mayden. 1 Vermont, 554,

MeDonotigh v, Gravier, 9 Lon 1 Sdt.

FLLTL 9,

3 Barbour S, ¢ R
- 3 Coms, AUl

20 Wend 21
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The.following cases are also referred to as showing that the require-
ments of sec. 2, dct of 1857, should be held to be imperative and not
directory..

22 Vermont, 388.
8,Vermont, 419.

6 Wheaton, 119.
21 Pick. 64.

1 Cowper, 26.

3 John. Cases, 107.
Breese, 31.

5 Mass. 657.

We consider that there are other objections which are well taken, but
inasmuch as the plaintift has not thought prover to contest others than
those above mentioned, we shall not discuss them.

BARKER & TULEY,
Attorneys for defendants.

—
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REPORT AND ORDINANCE FOR IMPROVEMENT OF STREETS.

T0 THE WAYOR AND ALDERMEN OF THE CITY OF CHICAGO, IN COMMON
COUNCIL ASSEMBLED :

Tne Boarp or Pusric WORKS lleocetcetcoctd ﬂé /_ 2tttz

LA Dttt a{c/oc,(,e% o 74‘ mmwa é(m——
 teecopel

The said improvement is et asked for by the petition of the owners of three-fourths of

the property to be assessed for the doing of such work. ! A s L

L.

We herewith submit a plan or profile of the work to be done, together with an estimate of the
expense for the doing of the same, accompanied with a proper ordinance for the ordering of*such work.

PLAN OR PROFILE
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ESTIMATE.

&mulls,. : : e ) T $ O{J[/-z/ /L

1‘11]1!1“‘ and (mulmfr : \‘444‘]’ J‘/

B 510y e S
Aduertising, ... «
Sundry Costs and Expenses, B bt B g  Lowv., 0
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BE IT ORDAINED BY THE COMMON COUNCIL OF THE CITY OF CHICAGO:
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Said work to be done under the superintendence of the Board of Public Works, and in accordance with

the plan or profile hereto annexed, and at an expense named in their estimate for the same.

Respectfully submitted.
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Dittive of Fhe Hoarh of Public Works,
Ghicago, %/,M,é—' P Bt .| 4

Tur Bosrp or Prnric Works of the City of Chicago hereby cemhcs tlmt it has complete(l the
SEaean SN b Tun e atndle e it /4444 2o w( ez lZ
L/a&/w—éé/w %Muzéw v, %Z// /f / Lﬂaz(a/m
Mﬁt“% éé—% ) AL vel &4% fecmecal-
/éz/,c4 (y LZiool— % M 2z %

That before proceeding to make such assessment, the Commissioners of said Board, in accordance with
law, published a notice of the time and place of their meeting, for the purpose of making said assess-
ment, in the Corporation newspaper of the City of Clicago, for the period of six consecutive days
previous to such meeting—a celtlhc()tehg \Elh pnbhcatlon is hereuyto att.\d ed that th were pres 1t

Ccaces

HHrd—teae) aclypacerecect
at the tnneyzmd/ﬁlce, and for the purpose dC‘al‘T[hltL in bdld/lOtI(.C, and lmmcr fllat ﬁ}\(::?"l. \aluatxon

on thie real estate described and set forth in the proper column of the foregoing Assessment Roll, did
then and there, and do hereby assess the respective amounts set opposite to each lot or parcel of ground
in the foregoing Assessment Roll mentioned in their appropriate columns, as the damages and benefits

resulting to such lots or parcels of ground respectiv ely, by reason of the doing of such work, and the

making of such confem ‘lted improvement. /;“ ttr e s teeried e fecaste bt ExtX 2 PIRIW A P
> ép (r[‘//t‘ Sxceet, /{:(«4 aleiep - 2 dive /A@{;r eacelop Aets
ted d /

ﬁ&z(h/x/ s flacecl tie fic st (Foe tecocer e e »’
7
-

Jacat lesflesniiciont All/of wln(.h is respectfully su
7
/[/1 %c << Al -
President of the Board of Public Works.

This Certifies, that the appended mesee... ..o o -

-

e i et W 2Tl

r

has been published in the. %a\ 0. . ctete 7
the Corporation newspaper of the y of Chicago, County of

Cook, and State of Illinois, six days (.ouae(.utwely, commencing

| with.... e peetl™. -‘7 s
CuIcAGo, lﬁ/fbw/mﬁj-

/ %ﬂ‘éé’é""u PusrLisner.
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STATE OF ILLINOIS,) &s

City of Chicago. Jif e I do hereby certify that the foregoing Assessment Roll
was returngd to me and hled in my office by the Board of Puablic Works, this _%/Z

day of’ ///—sz, oz 186 £ L

v

7

City Clerk.

ENT NOTICE.

pma ‘0¥ 218 BOALD o mmm. . . :
mioado, Supt 3, 1890 "¢ ¢ This Certifies, that the appended notice
;.:::*:a:mmg;si? e | 4 '

has been published in the... %xﬁa«. . 04&(4—6/ :
the Corporation newspaper of the Cx/

of Chicago, County of
Cook, and State of Illinois, six days consecutively, commencing
: ) t=}

with Mz < /41/{/ 186 z

Cuicaco, M /W ISGZ
..%py %—éw PunLisuER.

Application for Confirmation.

@/Lica((/o} ‘4//’2«/@1/ / G 1864

To the Mayor and Aldermen of the City of Chicago, in Common Council assembled !

The undersigned, Commissioners of the Board of Puablic Works of the City ot Chicago, hereby
- apply to your honorable body for a confirmation of the foregoing Assessment Roll.

Commissioners of the
Board of Public Works.

Order of Confirmation.

¢ Gommon é’ounc[/,..w WP 2 DGR 5

Wirreas, due notice has been given by the Commissioners of the Board of Public Works of their
filing with the City Clerk the furegoing Assessment Roll, and whereas the said Comimissioners have
applied to the Common Council for (,onhlm.ltmn of said Assessment, and AL hjections thereto
having been. . Attt Aae... S it is therefore orprrep that the said

Assessment, as revised. ...by the Common Council, be and the same is

hereby CONFIRMED. It is further ordered, that a warrant be issued for the collection thereof.

PAQSFD

Mey.— Warrant issued M A AL City Clerk.
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