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l STATE UF 1LLINOIS, SupraneNCourt 2within and jfor
the Third Grand Divixion of said State, ss. Calyvin
D'Wolf, plaintiff in error, z» Dagd.Stroder and 0Ji-
ver D. B. Jones, defendants in er drror to Kane

[FCounty Circuit Court

l'l‘ appearing by affidavit, on fle in the Clerk’s Office

that Oliver D. B, Jones, one of said defendants in er-
ror, is n non-resident of the State of Illinois, ind with-
out the rench of the process of said Sapreme Court, and
. the said Calvin D'Wolf having duly sued out of said
Supreme Ceurt a writ of error to reverse a decree ob-
talned by the suid David Stroder and Oliver D. B.

Court of Kane county, which writ of error is now pend-
ingin snid Supreme Court, and a writ of scire fucias
huayving been issued here'n, returnable on the first day
of the next term of said Supreme €ours, to be holden
at Ottawa, in said State; on the first Fuesday after the
third Monday in April next, according to law.

Now you, the said Oliver D. B. Joues, whose non-re-~
sidence nppears as above, are hﬁy notified to be and

appear before the Justices of th@Raid Supreme Court,
at-the next term of said Suprew
at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear the record and pro-
cecdings of said Ciicuit Covrt brought into said Su-
| preme Court on return of said writ of error, and the er-
rors assigned if youshall eee fit; and further, to do and
abide what said Supreme Court shall order in this he-
half. Attest © L. LELAND, Qlerk?

{ LysaN E. D'Worr, connsel for the plfi. in error. febll !

of suid Supreme Court, in the above entitled cuuse, *

JJdones, ngiinst the said Calvin D'Wolf, in the Circuit”

‘Cours, to be holden |
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STATI] OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERDM, 1860.

CALVIN DE WOLFE ‘
V8. ' Error to Kane.
DAVID STRADER and OLIVER B. D. JONES.

Davip Straper, on the 20th October, 1848, was owner of the lots in
controversy—lying on the east side of Iox river, in the village of St.
Charles—and in posgession.

The lots had a storehouse, a warehouse, two dwelling houses, a barn
and smoke house, worth, with improvements, two to three thousand dol-
lars. The property was worth, at rent, from $225 to $420 per annum.

At that time Strader was in embarrassed and insolyent circumstances.

Being thus embarrassed, and in failing circumstances, Strader made a
deed of conveyance of all this real estate to his step-son, Jones, in the
fall of 1848. Now, we ask, for what consideration? We allege thatthe
conveyance was without a valuable consideration, and thaf it was made
to hinder, delay and defrand creditors. Even if the degree of relation-
ship by affinity between these defendants was sufficient as a good consi-
deration, supportable upon the ground ot natural love and affection, yet
Strader had no right to dispose of all his estate to gratify his bounty or
his natural love, at the expense of his just creditors.

We have a right to show by parol proof—so far as we may be able—
the truc amount and kind of consideration which passed, it any.
Hamilton vs. McGuire, 3 Serg. & Rawle 355.
Jerden vs. Cooper, 3 Serg. & Rawle 564.
Wergley's admar. vs. Wilson, T Serg. & Rawle 309.
Wilkinson vs. bw(t 17 Mass. RR. 49, 256-17.
14 John. R. 21

20 John. RR. 338
4 New Hamph. R. 229, 397.

T Monroe R. 291-3
15 Ill. RR. 230.

In order, therefore, to show a total want of pecuniary consideration,
the plaintift introduced Wm. D.- ‘Barry, who drew thé deed, and who

was acquainted with the alleged consideration which was claimed by Mr.
Jones, the vendee.

Now the only pretence was, that Jones’ father or grandfather liad left
him some money, which came into his own mother’s hands before her in-.
termarriage with Strader, and for anything shown, was spent by him
and his mother. The infevence from Strader’s reply when applied to
about it, is irresistible that he had been tortured both by mother and son
to secure him a sum of money upon some pretence or other. lle re-
marked that he had had hell long enough, and was willing to comply
with any sort of demand rather than bear that state of family torment.
Now at this time Jones only claimed $350, and this is all the evidence of
consideration. If it were true that Strader was liable for moneys spent
by himself and mother before her intermarriage with Strader, why could
not Jones have produced at the trial some other evidence than his own
mere claim ?
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But again, admitting that Mrs. Strader owed her son $350, and that
Jones could have enforced the claim against his step-father, as an ante-
nuptial debt of his wife, still the law and equity of the case will not per-
mit him to take and hold $2,000 to $3,000 worth of property from the
other creditors of an insolvent debtor—and property, too, the rents of
which were ample to have paid off his c¢laim in one year. The indebt-
cdness of plaintift existed at and before the (ime of this conveyance, and
plaintiff' afterwards, on 10th April, 1849, obtained a judgment for
$786.61.3, sued out his cxecution, which was levied on these lots, and

they were sold and conveyed to the plaintiff; by the sheriff, on the 14th
October, 1850.

This bill was filed in aid of the title, upon one of two hypotheses:

Lirst. That the sale to Jones was frandulent and void, as being made
to hinder and delay the creditors of Strader ; or

Seconp. That it was made as a mortgage, and the plaintift, in that
point of view, offered to pay whatever might be found due, if anything.

It the Court should be of opinion that the proof of indebtedness is
sufficient, then we insist that the conveyance was given to secure it.—
This is shown by Strader’s reply to Mr. Barry, when applied to by him
about it. Strader said he was willing to sccure him in any way ; that he
was willing to deed over all the land he had in St. Charles, as he had
had hell long enough at home, if that would be satistactory. Iie accord-
ingly brought his title deeds, and made the conveyance absolute. This
view, that it was given as a mortgage, is much strengthened Ly the com-
parativ: amount of the indebtedness claimed, and the value and product-
ivenecss of the real estate conveyed. Two to three thousand dollars
worth of property, of annual value cqual to the debt claimed, would be
very ample seeurity, and as such might be a very fair business transaction.

But such an amount of productive property transferred upon absolute
sale, in payment ¢t a debt of about one-ninth part of its amount, and
that to a member of the family, and by an insolvent debtor, bears all the
car-marks and characteristies of a fraud, designed to cover the property
from fair and bona fide creditors.

Now this, too, was done upon and in pretended satisfaction of a lare
claim, uncorroborated by any testimony, hut resting solely upon Jones’
claim of it, and Strader’s acquiescenea.

The veil that covers this transaction is too thin to conceal its deformity
and glaring fraud against honest ereditors.

One more point, and I submit this case.

The Court excluded that portion of the depositions of the witnesses
that detailed the 7es gestwe—the negotiation—that part that shows the
transaction wgs inerely intended as a mortgage, and intended to secure
the claim. Parol is admissible to show a conveyance absolute in form,
to be intended and given as a mortgage.

Davis et al. vs. Topkins, 15 T1l. R. 522.
Williams vs. Bishop, 15 111. R. 553.

Smith et al. vs. Sacket ct al., 15 IIl. R. 528.
Ailler et al. vs. Thomas ct al., 14111, R. 428.

The evidence was admissible, and being admitted proves the true cha-
racter of the transaction.

The Court should therefore have set aside the deed altogether as fraud-
ulent, or should have ordered an account, and decreed a redemption upon
plaintift’s paying what was found to be due.
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Record
Page 2,

State of Illinois---Third Grand Division.

APRIT, TERM, 1860.

—_——t———

CALVIN DeWOLF,

ve Error 1o Kan: County
DAVID STRADER AxnD 2 i R
OLIVER B. D. JONES.

BILL CHARGES FILED MAY 9, 1851.

That David Strader was, on the 20th October, 1848, possessed of Lots 5,
6, 7,8, and the south half of lots 1 and 2, in Block 13. And also west half
of Lot 2 in Block 2, all in the town of St. Charles, on the east side of Fox river,
in Kane county, and claimed to be the owner.
~ That said Strader, on that day was indebted to plaintiff in the sum of §558 18,
money lent And to Andrew J. Brackett, and to Eddy, Brackett and Watkins,
of Chicago, for goods sold and delivered, upon which promissory notes were

afterwards executed by said Strader to them, and were assigned to plaintiff.

That said Strader was, at the same time largely indebted to other per-
sons, whose names and residences are unknown to plaintift; but he is informed,
and believes that some of them are J. and A. Lowrey, and Henry W. Bames &
Co., of New York, in the sum of $3,000 or thereabout, and was in embarrassed

circumstances, and unable to meet his liabilities:

That on or about the aforesaid time one Oliver B. D. Jones, another defend-
ant in this suit, a minor, was itl the employ of said Strader, at Saint Charles, in
the capacity of a clerk, and conversant with his business and circumstances, and
knew that said Strader was unable to make immediate payment to pliintifl’ and
other ereditors.

That on the day aforesaid said Strader executed a deed of the premises and
lots hereinbetfore mentioned, in fee simple, to the said Oliver B. D. Jones, which

deed was duly acknowledged and recorded in Kane county, on the 21st of Q¢!
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A. D., 1848, and which is in substance as follows: Deed from David Strader
and Susan his wife, of I{ane County, Illinois, to Oliver B. D. Jones, of same
place, for the consideration of $2,000, conveying land in Kane County, Illinois,
as follows: Commencing at the s. w. corner of Lot No. 2, Block 13 in the Town
of St. Charles, thence running northerly on the west line of said lot 50 feet,
thence casterly and parallel with the north line of said lot 25 feet, thence south-
erly and parallel with the west line of said lot 50 feet, to the south line of said
lot; thence westerly along said south line 25 feet, to beginning. Also Lot 8 and
east 4 of Lot 7, and south 4 of Lots 1 and 2, in Block 13. and as follows, to wit:
Commencing at the s. ¢. corner of Block 13; thence running westeriy on Illinois
street 75 feet, thence northerly and parallel with Fifth street 100 feet; thence
westerly parallel with Illinois street 25 feet; thence northerly parallel with Fifth
street 50 feet; thence easterly and parallel with Walnut street 100 feet; thence

southerly on Fifth street 150 feet to beginning.

Also west half of Lot 7 in Block 13, being 25 fect front, and 100 feet deep,
fronting Illinois street, and also Lot 8 and the east 4 of Lot 7, and south half of
Lots 1 and 2, Block 18, bounded as follows: Commencing at s. e. corner of
Block 13, thence westerly on Illinois street 75 feet, thence northerly parallel with
Fifth street 100 feet; thence westerly parallel with Tllinois street 25 feet, thence
northerly parallel with Fifth street 50 feet, easterly parallel with Walnut street

100 feet; thence southerly on Fifth street 150 feet to beginning.
Also Lots 5 and 6 in Block 13, and west half of Lot 2 in Block 2.

That after the exccution and delivery of the said deed to the said Jones the
said Strader continued in the possession and occupation of said premises, until
some time in the summer of 1850, without entering into any contract or agree-
ment with said Jones, and used and controlled the same without accounting to

said Jones for the moneys received from the tenants.

That some time in the year 1850, said Jones took possession of said premi-
ses and lots, and said Jones immediately thereafter left this State, and went to
some place in New Hampshire, and various persons professing to act by the au-
thority of the said Jones, have continued to manage and control the said pro-
perty to the present time.

That upon said Lots there are improvements, viz: Two houses and one store,
erected there by said Strader, prior to the said conveyance to said Jones, and the
rents of said premises are worth about $200 per annum above all taxes and assess-

ments.

The plaintiff on the 10th of April, 1859, obtained a judgment against the

said Strader, upon aforesaid indebtedness, for the sum of §782 8, in the Cook
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County Court, upon which judgment execution was issued, directed to sherift’ of
Kane County, and by him levied on said premises, and said premises were sold,
having been duly advertised, to one P. J. Burchell, agent of plaintiff, and a_cer-
tificate of such sale was duly issued to said Burchell, which was assigned to plaintiff
and afterwards, on the 14th day of Oct. 1850, sheriff executed a deed of said prem-
ises to plaintiff, which was duly recorded in the Recorder’s office of Kane
County, in Book No. 20 of Deeds, page 290, and is in substance as follows, viz:
Recites that on the 10th April, 1849, plaintitf' recovered a judgment for 5788 24}
damages and costs against said Strader, and on the same execution issued to the
sherift’ of said County, who levied upon and sold the property hereinafter
described to plaintiff by P. J. Burchell, his agent, and in consideration of the
premises, and of the sum of $823 81, conveys to the plaintiff and his heirs in fee
Lots 5, 6, 7 and 8, and the south half of Lots 1 and 2 in Block 13. Also the
west half of Lot 2 in Block 2, all in'the town of Saint Charles, on the cast side
of Fox river. Also, the north half of Lot 3, Section 16, T. 40, N. R. 6, E., all

in Kane County.

That the deed from Strader and wife to Jones was without valuable consid-
eration, or, if any consideration was paid, it was much less than the value of the
property, and the deed was contrived for the purpose of hindering, delaying and
defrauding plaintiff and others, and preventing them from collecting their just

debts.

That the same was by arrangement between Strader and Jones, made for
hindering, delaying and preventing plaintiff and others from collecting their just
debts.

Charges combination and various pretences on the part of defendants, and
that said Strader was indebted to said Jones, but alleges that he was not so

indebted, or, if indebted at all, in a very small amount.

That plaintiff was informed that Strader had received about $200 due Jones,
under his father’s will, and if that be so, plaintiff offers to pay the same to said
Jones. 'That said deed was not made to secure any debt to Jones, but for hin-
dering and delaying Plaintiff and others in the collection of their debts, and upon
an agreement between them that the premises should be re-conveyed when Stra-
der had compromised with plaintiff and others. And upon agreement Strader
should still use and occupy the premises, as heretofore, and which he did accord-
ingly.

Calls for answer without oath, to all allegations and interrogatories.

Prays injunction against defendants, ete., meddling with said premises, or

Y
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transferring the same, from the collection of rents, etc. And that they further
stand to, abide by and perform the direction and decree of the Court in the
premises.

Injunction granted and bond given, in penalty of $1,500 with Philander
Eddy and E. T. Watkins, sureties conditioned aslaw directs.

Summons on Strader. Jones not found, summon May 10th, 1851.

Default of Jones entered.

Notice to Jones by publication.

ANSWER OF JONES.

Admits that Strader was possessed of the premises, and claimed to be the
owner. That prior to the 20th Oct. 1848, he married Jones’ mother, at which
time he was without property, but that she had at the time of the marriage, about
$2,000 belonging to defendant Jones, bequeathed him by his father, and given
him by his grand father, with which said monies Strader purchased the premises
in the bill méntioned. That Strader at the time he purchased knew the money
belonged to defendant Jones, and held the same in trust for him. Denies that
Strader was indebted to plaintiff in any sum before the 20th of October, 1848.—
Denies that he was indebted to A. J. or Kddy, Brackett and Watkins. Denies
that Strader was largely indebted to other persons, or was embarrassed, and was
unable to meet his liabilities. Admits that about the 20th Oct., 1848, defendant
Jones, being a minor, under 21 years; was in the employ of Strader, as a clerk, but
denies that he was conversant with his circumstances or business, or that he
knew he was unable to make immediate payment of his debts to plaintiff’ and
others. Admits that on the 20th Oct., 1848, Strader and wife conveyed to him
the premises, as alleged in the Dbill.

Admits that Strader continued in the possession, as alleged in the bill, until
the summer of 1850, but denies his consent thereto, but avers that he endeav-
ored all that time to get the possession, without the necessity of a suit, and that
in the summer of 1850 he succeeded, and has continued in the possession, and in
the receipt of the rent and profits hitherto, but denies that the rents and profits
are worth $200 over taxes and assessments, but are not worth over $100.

Denies that on the 10th of April, 1849, or at any other time, plaintift obtained
a judgment, as charged, issued execution, and sold the premises. Denies the
advertising, the purchasing and the making, delivering and recording of the cer-

tificate of purchase, as alleged.

Avers, if there was such a judgment it was by confession, and without con-




a1

32

|
|
|
|
|
|
\
|

33

)

.sideration, and' fraudulently confessed, for the purpose of enabling plaintift*to.

file his bill, to set aside the conveyance to defendant Jones, for the benefit of
Strader.

Denies that the deed to defendant Jones was made without valuable consid-
cration, or that the same was much less than the value of the property, or that
the same was for the purpose of hindering or delaying plaintiff and others in the
collection of their debts, or to defraud or prevent plaintifi’ and others from col-
lecting their just debts.

Denies that defendant Jones took the deed, or continues to hold the same,
for like purpose. Avers, that the deed was made to defendant Jones for money,
which Strader had received belonging to defendant Jones, bequeathed to him by
his father, and given him by his grandfather, and for work, labor and services of

defendant Jones, for Strader, before the giving of the deed.

Admits that he was of age at the filing of the bill. Denies that the deed
from Strader to him was for the purpose of hindering and delaying plaintiff’ and
other creditors from collecting their debts, but in payment of demands due
defendant Jones. Denies all combination, ete.

Denies the receipt from Strader of any money, goods, chattels, board, wash-
ing, lodging, or tuition in Rush Medical College, at Strader’s e.\'penso.‘< Denies
all pretences, or that the debt due him was very small, and much less than the
value of the premises. b

Denies that defendant was to re-convey to Strader or any other, for his use,
when he had compromised with plaintiff and others.

Denies any understanding that Strader should occupy without hindrance
from, defendant, or any agreement to re-convey the premises upon any event.

Avers that if there had been any indebtedness previous to the 10th of April,
1849, to plaintiff or Brackett, or Eddy, Brackett & Watkins, it had been fully
paid.

General Replication.
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EVIDENCE.

WM. D. BARRY.—Knows parties; Strader aud Jones since 1844 ; Plain-
tiff since 3 or 4 years; knows that Strader transferred some land to Jones by
deed ; thinks it was in fall of 1848; knows nothing of any consideration paid;
heard no conversation about it at the time; some time before making the deed
Jones called on me and stated that Strader had some money in his possession
which was lett by his father or grandfather, and which came into the hands of
his mother before her marriage with Strader; that he was afraid he was going
to lose it, and wanted me to draw a bill in Chancery to get it; I told him to
wait and I would see Strader; I saw Strader and told him what Jones said ; he
said he was willing to secure him in any way; that he was wi]ling‘ to deed over
all the land he had in St. Charles, if I recollect right, as he had had hell long
enough at home, if that would be satisfactory; he told me he would go home
and fetch his deeds down to my office, and that I might make a deed to Jones;
he did so, and I accordingly made the deed ; about that time I saw Mr. Jones
and told him of it, and he said that was satisfactory; I asked Jones how much
Strader owed him ; he showed me a copy of a will, I think, and according to
my best recollection, the original sum was $350; don’t recollect that he claimed
more at the time of making the deed than the $350 mentioned in the will, and
interest on it to that date; I understood that Strader married Jones’s mother; I
think that Jones told me that he was not 21 at the date of the deed; I should
think the property conveyed, worth between $2,000 and $3,000 ; the deed con-
tained all the lots owned by Strader in St. Charles; Jones told me that Strader
owed more than he ever would or coull pay; Messrs. Stevens & Green have
occupied the store on the property part ot the last two years, Mr. Furnald & Col-
lins a part,—Norton & Strader have occupied the house a part of the last two
years, and a Mr. Cook a part, and still does; don’t know who has occupied the
other house ; don’t know that Jones has taken possession of any part of it.

Cross Examined—Think T have testified before in relation to the sale of

the property in question by Strader to Jones, at a trial at Geneva, before Pro-

Dbate Court, and a jury on a ea. sa. against Strader ; have no recollection on that

occasion of stating that the consideration paid for the property was $1,000; am
ds positive of this as anything I have testified about; I stated upon that occa-
sion, if I recollect right, that Jones told me after the deed was made that Stra-
der owed him $500 more than what was given to him by the will of his father;
that his mother had given him $500 before she was married, but that the
money had never come into his hands; I don’trecollectthat there was anything
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said about a part of the consideration coming from his grandtather; my rec-
ollection is that I stated substantially then what I have now stated; T was, and
am still at times a practicing lawyer.

SILAS WAY.—Knows the parties—plaintiff and defcudant—a long time ;
knows of' no sale of real estate from Strader to Jones; was in the employ of
Strader selling’goods; commenced in the spring of 1845,—continued a little
over 2 years; know the real estate Strader had during 1848 in the village of St.
Charles ; it consisted of one store lot, and the store house adjoining, it, 2 dwell-
ing houses and 3 lots, 1 barn and 1 smoke house ; the property was situated on
the East side of Fox River ; know nothing about Jones taking possession of the
house but by hearsay; saw Collins take the store, about 2 years last June; it
was in the possession of Stephens at that time; the store and warehouse are
worth §150 rent; the houses are worth 8 and 10 shillings a week; Strader oc-
cupied the store and one house and had possession of the other; have never
heard of M. Jones since 1848—of" his having purchased this property of Stra-
der; at the time Collins took possession of the property Jones first got into the
building by a back door or window and gave up possession to Collins and Ieft
soon after; the store and storchouse were occupied by Strader in selling goods
from 1844 to 1848; the dwelling was occupied by Strader from 1844 to 1848
as near as I can tell it he has occupied different dwelling houses since 1844,
but not different stores; it was since 1848 he occupied the dwelling houses I
mentioned ; he was indebted to Eddy & Brackett previous to Oct. 1848, but
not to C. DeWolf, but DeWolt was security for some demands in New York ;
don’t know the amounts of his indebtedness previous to Oct. 1848; Jones re-
sided with Strader a portion of the time from 1844 to 1848,—perhaps a fourth ;
don’t recollect any conversation with any one about Strader’s indebtedness prior
to Oct. 1848.

F. H. HERRICK.—Know plaintiff; and defendant Strader,—age is 23,—oc-
cupation, clerk,—residence, St. Louis, Mo. ; Strader borrowed of me sometime
during the summer or fall of 1848°$330 and gave as security therefor his note at
sixty days, signed by himself and Calvin DeWolf jointly; Strader paid $100,—the
balance, amounting, with the interest, to about $250 was paid by DeWolf.

T. F. COOK.—Known DeWolf and Strader since 1848; was clerking
for Eddy & Brackett in 18485 have seen Mr. Strader and Eddy conversing
about crockery being purchased at Mr. Brackett’s in Rochester; heard Strader
say he wanted to purchase a bill of erockery from Brackett; think it wasin the
spring of 1848; the account of Eddy, Brackett & Watkins was for liquors, but
the articles I don’t recolleet.

C'ross Int.—Have no other knowledge of Strader’s buying goods of Brack-
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ett than what was derived from reading a letter from Brackett to Eddy ; have
no distinet recollection of any particular goods being bought by Strader of
Eddy, Bracket & Watkins.

Resumed.—Interrogatory 1. What do you mean by not having a recollec-
tion of particular goods? (Objected to.)

Answer. T don’t recollect the particular nanies of the goods, but they were
liquors; I recollect putting up liquors for Strader, also of charging them in the
book.

Int. 2. Can you well refer to the book and find the items? If so, please do
so and append a list of the items to your answer to this interrogatory. (ODb-
jected to.)

Ans. Ican. (Witness examined books, and gave the following items, all of
which was objected to by S. S. Jones, defendant’s Sol.)

6 bbls. 4 p., 234 gals. Liquor, at 20c., - - - 549,80
1 kg. 8 p. s @ £ o 1ds., - - - 29,00

Exhibit ¢ A

Cross Examination Resumed—Examined said books about two inonths
ago; have no distinet recollection of the matter, except by reference to the
books; examined said books for eredit, and found some.

Direct Examination Resumed.— Int. 1. Since answering the above in-
terrogatories, state whether you have examined the books of accotnt of Eddy,
Brackett & Watkins, and the original enteries of the account against David
Strader, as referred to in Exhibit “ A above attached,—if yes, state in whose
handwriting the original entries are, and also what you now know from an ex-
amination of said entries and items, as to the delivering of said goods, mentioned
in said item, to Strader. (Objected to.)

Ans. I have examined them,—they are in mine; I put up the liquors to
the amount of $78,30, and charged and delivered them. (Answer object-
ed to.) .

Int. 2. State whether or not you know those items to be correct.

Ans. T now know them to be correct. (Question and mnswer object-
ed to.)

Int. 3. Explain what credit is given upon the books of Eddy, Brackett &
Watkins 2 (Objected to.)

Ans.  There is a note given for £78 80, and interest 1 30. That is the
ouly credit I know of on the book. I think it is the 8th May, 1848,

Cross-I.ecamination Resumed.—Int. 1. Whose handwriting are the ered-

its that you speak of in ?

Answer.  In Watkins.?



)

Int. 2. Have you any knowledge of that matter excepting from what you
find in the books ?

Ans. I have not.

Direct Examination Resumed.—Int. 1. Do you mean by your answer to
tlie last enquiry that you have no knowledge whatever of your own on the sub-
ject of the sale and delivery of the goods, or do you mean that your knowledge
has been refreshed by an examination of the books! (Objected to.)

Ans. I mean that it has been refreshed to-day.

Int. 2. Having examincd the books, state whether your recullection is now
clear as to the above account? (Objected to.)

Ans. It is.

Cross-Examination Resumed.—Int. Is it clear because you find it so.in
the books ?

Answer. Tt is.

PHILANDER EDDY. Interrogatory 1. What is your age and occupz-
tion, and do you know the parties, piaintift and defendant to this suit ?

(This and all other questions objected to.)

(This witnesses® evidence objected to.)

Answer. Age is forty-three; occupation wholesale liquor dealer; am ac-
quainted with parties to this suit; a sale wasmade by A. J. Brackett to Strader,
in April, 1848, and the Exhibit hereto-attached, marked * B.” contains a list of
the items. There was a note given Jan. 8; 15849, for the amount of the account
$140 40; it was: afterwards assigned to C. DeWolf; in 1848 there was an indebt-
edness from Strader to Eddy, Biackett & Watkins to the amount of about $78 50;
a note was given: on- January 8th, 1849, for $80 30; it was transferred to C.
DeWolf; know the property in St. Charles, Kane County, Ill., known as the
Strader store and lot, near the St. Charles Hotel, and the brick and frame house
property in Block 13; the store was occupied by him in 1846-7; should think
the store nearthe St. Charles Hotel should rent for $15 per month ; the dwelling
houses all contained on the lot I\should think one should rent for §12 a month,
the other §8 a month, with the out-buildings divided between them ; the whole
should rent for $20 per month; have never purchased, bought or sold any pro-
perty in St. Charles; all I go from is my impression of the value of property
there.

L. E. DeWOLF. Wasin the office of C. DeWolf, in the year 1848; exact

time I can’t state; should think in the spring or fore part of summer; Strader

and defendant had some conversation respecting the amount that Steader owed
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him, and the exact amount was stated ; the amount I could not state, but my im-
pression is that it was about $600.

Exhibit Bill of articles bought by D. Strader-of A. J. Brackett to the
amount of $140 40.

EXCEPTIONS TO DEPOSITIONS.

Excepts to the whole deposition of Barry, for the reason that he is called
on to disclose and does disclose what was communicated to him by defendant
Jones, while he was a client of said Barry, who was then acting as attorney for
said Jones, and said communications were confidential ; the questions are all
irrelevant, leading and illegal; the answers irrelevant, evasive, and not respon-
sive to the questions.

Excepts to deposition of P. Eddy, for the reason that said Eddy is an inter-
ested witness, he having signed the bail bond for the injunction in this case, and
is therefore interested, as appears from the bail bond, now on file, and in force
at the present time, as well as when said deposition was taken; questions are
leading, irrelevant, and the answers are evasive and not responsive.

Excepts to deposition of L. E. DeWolf, for the reason that he is interested
in the event of this suit, and therefore incompetent. He testifies to impressions.

Excepts to deposition of T. F. Cook, tor the reason that the questions are
leading and irrelevent; the answers are from hearsay and receiving letters, not
responsive to questions, giving memorandums from books, and otherwise im-
proper.

Excepts to deposition of Silas Way. 1st answer to 9th interrogatory is not
responsive to questions; it is hedrsay evidence; answer to 10th interrogatory is
predicated upon hearsay evidence; 11th interrogatory is predicated upon hear-
say evidence, and is irrelevant, and presumes that Collins took possession of
the store; the answer is responsive to an illegal question; 12th interrogatory
and answer are irrelevant; 15th is predicated upon a fact not proved; the ans-
wer is not responsive, volunteers aaswers; 16th and 17th are leading; 20th is
is leading, answer is not responsive, but volunteers information not asked for.
Caption and certificate appended to deposition are insufficient. Excepts to depo-
ition of T. H. Herrick ; the 2d interrogatory is leading ; answer is not responsive;
it is a volunteer answer to a question not put.

ORDER.

Orders the following portions of said depositions suppressed, viz: of Bar-

ry’s deposition, all that part of answer to 6th interrogatory, commencing with

the words ““Ile said he was willing to secure him in any way;” the answers to

the 7th, 12th and 13th.  OF the deposition of Herrick, all that part of answer
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*~ to the 2d interrogatory, commencing with the words ¢ I understood at the time.”

Of Cook’s deposition, all that part of answer to 2d interrogatory, commen-
cing with the words “and also know that Mr. Strader did buy;” all of answer to
4th interrogatory.

The whole of Eddy’s deposition.

To all which rulings plaintiff excepted.

Transcript of recovery ol a judgment by plaintiff against Strader, shows
that suit was brought upon a note for $550 18, and on the common counts; and
another note for $140 40, and another for $80 30.

Plea confessing judgment, for $782 18 debt and $6 06} costs, for which

judgment was rendered.

Execution issued to the sherift of Kane County, for $786 61, on the 10th
April, 1849, which came to the hands of sheritf’ April 16, 1849, and was by him
on the same day, levied on lots 5, 6, 7 and 8, and the s. & of 1 and 2 in Block 18.
Also the w. § of Lot 2 in Block 2, in St. Charles, Kane County. Also the n.
of Lot 3, Section 16, T 40, N. R. 6 E. of the 3rd P. M., all which was sold
according to law on the 17th of May, 1842, and purchased by plaintift for $823 03,
and for which the steriff’ exccuted a deed to the plaintiff, bearing date the 14th
Oct. 1850, and which was duly acknowlelged on the 16th Deec. 1850, and filed
tor record on same day, whercupon, the Court entered up a final decree dismis-
sing plaintift’s bill, and for costs.

Thereupon, the plaintift sued out his Writ of Evror, and assigns the follow-
ing errors, that is to say:

First.  The Court erre:d in suppressing the several parts of the depositions
of Barry, Herrick & Cook, mentioned in the order of the Conrt, made in that
behalf.

Second. The Court erred in suppressing and excluding the deposition of
Philander Eddy.

Third. The Court erred in dismissing the plaintift’s bill, and in rendering a
decree for defendants, and against the plaintiff.

Fourth. The Court erred in finding the facts in favor of defendants, upon
the evidence—and in refusing the relief prayed for in the bill

Fifth. The Court should have decreed an account of the rents and profits
.against defendant Jones, and after satistying the amount of money left him by

awill, coming into Strader’s hands—if any—have decreed the remainder of the

property to be applied to the payment of plaintiff’s judgment.
SCATES, McALLISTER & JEWETT,

Corxser ror PraiNrirr.
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