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ABSTRACT OF RECORD.

FROM ROCK ISLAND CIRCUIT COURT.

ELIJAD CARTER,

vs. Bill for Foreclesure Mortgage.
DAVID BARNES and his Wife,

The Bill of complaint in this case is in the usual form for bills of fore-
closure, and the mortgaged premises in both Bill and Mortgage, (the latter
by reference made part of the Bill) are described as follows :

¢« A certain tract or parcel of land situated in the County of Rock Isl-
¢« and State of Illinois, and described as. follows, to wit: The East half of
¢« the South-west part of the North-east fractional quarter of section thirty-
“gix (86) in Township eighteen (18) North of Range two (2) West of the
“4th P. M., excepting and reserving therefrom that portion of the above
“tract already conveyed to the Chicago & Rock Island Railroad Company
“as right of way for the Railroad.”

To the complainant’s Bill the defendant's interposed their demurer as-
8s'gning as special cause, -

¢ That the said complainant hath not in and by his said Bill made or
stated such a caso a3 doth or in any minner ought to entitle him to such
discovery or relief as is thereby sought and prayed for,” &e.

The Court sustained defendant’s demurer, and dismissed complainant’s
bill.

The only reason urged in support of the demurer, was, that the descrip-
tion of the premises in the bill and mortgage, is void for uncertainty ; and
it is believed the above statement furnishes a sufficient abstract of the case
for the consideration of the guestion raised upon the record.
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ABSTRACT OF RECORD.

FROM ROCK ISLAND CIRCUIT COURT.

ELIJAH CARTER,

vs. Bill for Foreclosure Mortgage.
DAVID BARNES and his Wife,

The Bill of complaint in this case is in the usual form for bills of fore-
closure, and the mortgaged premises in both Bill and Mortgage, (the latter
by reference made part of the Bill) are described as follows :

¢ A certain tract or parcel of land situated in the County of Rock Isl-
“and State of Illinois, and described as follows, to wit: The East half of
““the South-west part of the North-east fractional quarter of section thirty-
“six (36) in Township eighteen (18) North of Range two (2) West of the
““4th P. M., excepting and reserving therefrom that portion of the above
‘““tract already conveyed to the Chicago & Rock Island l‘{ailroad Company
‘““as right of way for the Railroad.”

To the complainant’s Bill the defendant's interposed their demurer as-
signing as speciul ‘cause,

¢ That the said complainant hath not in and by his said Bill made or
stated such a cass as doth or in any manner ought to entitle him to such
discovery or relief as is thereby sought and prayed for,” &c.

The Court sustained defendant’s demurer, and dismissed complainant’s
bill.

The only reason urged in support of the demurer, was, that the descrip-
tion of the premises in the bill and mortgags, is void for uncertainty ; and
it is believed the above statement furnishes a sufficient abstract of the case
for the consideration of the question raised upon the record.
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ABSTRACT OF RECORD.

FROM ROCK ISLAND CIRCUIT COURT.

ELIJAH CARTER,

Vvs. Bill for Foreclosure Mortgage.
DAVID BARNES and his Wife, )

The Bill of complaint in this case is in the usual form for bills of fore-
closure, and the mortgaged premises in both Bill and Mortgage, (the latter
by reference made part of the Bill) are described as follows :

‘A certain tract or parcel of land situated in the County of Rock Isl-
“and State of Illinois, and described as follows, to wit: The East half of
“the South-west part of the North-east fractional quarter of section thirty-
“six (36) in Township eighteen (18) North of Range two (2) West of the
“4th P. M., excepting and reserving therefrom that portion of the above
“tract already conveyed to the Chicago & Rock Island Railroad Company
‘“ag right of way for the Railroad.”

To the complainant’s Bill the defendant's interposed their demurer as-
signing as special cause,
¢ That the said complainant hath not in and by his said Bill made or

stated such a caso as doth or in any munner ought to entitle him to such
discovery or relief as is thereby sought and prayed for,” &e.

The Court sustained defondant’s demurer, and dismissed complainant’s
bill.

The only reason urged in support of the demurer, was, that the descrip-
tion of the premises in tiie bill and mortgage, is void for uncertainty ; and
it is believed the above statement furnishes a sufficient abstract of the case
for the consideration of the question raised upon the record.
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ABSTRACT OF RECORD.

FROM ROCK ISLAND CIRCUIT COURT.

ELIJAH CARTER,

vs. Bill for Foreclosure Mortgage.
DAVID BARNES and his Wife,

The Bill of complaint in this case is in the usual form for bills of fore-
closure, and the mortgaged premises in both Bill and Mortgage, (the latter
by reference mado part of the Bill) are described as follows :

¢ A certain tract or parcel of land situated in the County of Rock Isl-
“and State of Illinois, and described as follows, to wit: The East half of
“the South-west part of the North-east fractional quarter of section thirty-
“six (86) in Township eighteen (18) North of Range two (2) West of the .
“4th P. M., excepting and reserving therefrom that portion of the above
‘“tract already conveyed to the Chicago & Rock Island Railroad Company
‘“ag right of way for the Railroad.”

To the complainant’s Bill the defendant's interposed their demurer as-
signing as special cause,

¢ That the said complainant hath not in and by his said Bill made or
stated such a cas? a3 doth or in any manuer ought to entitle him to such
discovery or relief as is thereby sought and prayed for,” &ec.

The Court sustained defondant’s demurer, and dismissed complainant’s
bill.

The only reason urged in support of the demurer, was, that the descrip-
tion of the premises in the bill and mortgage, is void for uncertainty; and
it is believed the above statement furnishes a sufficient abstract of the case
for the consideration of the question raised upon the record.
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ABSTRACT OF RECORD.

FROM ROCK ISLAND CIRCUIT COURT.

ELIJAH CARTER,

Vvs. Bill for Foreclosure Mortgage.
DAVID BARNES and his Wife,

The Bill of complaint in this case is in the usual form for bills of fore-
closure, and the mortgaged premises in both Bill and Mortgage, (the latter
by reference made part of the Bill) are described as follows :

¢ A certain tract or parcel of land situated in the County of Rock Isl-
‘“and State of Illinois, and described as follows, to wit: The East half of
“the South-west part of the North-east fractional quarter of section thirty-
“six (36) in Township eighteen (18) North of Range two (2) West of the
“4th P. M., excepting and reserving therefrom that portion of the above
‘“tract already conveyed to the Chicago & Rock Island Railroad Company
‘“as right of way for the Railroad.”

To the complainant’s Bill the defendant's interposed their demurer as-
signing as special cause,
¢ That the said complainant hath not in and by his said Bill made or

stated such a cads as doth or in any manuner ought to entitle him to such
discovery or relief as is thereby sought and prayed for,” &ec.

The Court sustained defendant’s demurer, and dismissed complainant’s
bill. .

The only reason urged in support of the demurer, was, that the descrip-
tion of the premises in the bill and mortgage, is void for uncertainty ; and
it is believed the above statement furnishes a sufficient abstract of the case
for the consideration of the question raised upon the record.
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A ; ELUAH CART‘%R,P lﬁ‘,zil};EFFP#, }In the S.upremf C’oz;_rt, Otta
DAVID BARNES'and his Wife, Def'ts in’ Error, J ¥ 4pril Zerri; A. D.1861:

1

3 Wod] CLAIONR
‘ tiff, o0 pi-

——e————

i 703, BEARDSLEY, Attorney for Plai
o The ()lily"-"'c{ﬁ:e-s‘fi'dn:"iﬁﬁdséntedv.’ni this czi';}q isf\v;}':i‘é.tlié_ﬁtheA"xh.'ortg‘agéc'l piémiﬁeg
gre s0' deseribed, us-that by the'deed’ of mortgage, any interest therein, passed
from the-mértgagors to'the mortgagee’; 'in‘other words, whether the mortgage is
voirl;'by réason 'of ‘uncértainty in' the description of ' the land intended to be: con.:
veyeHiio Cunsian 1o Ips GiIED § QO D DR WAt G :
. The deseription of the premises in'the mortgage:is.as follows : - ' ;
 «A certain tract or ‘parcel of land situateéd in’*the County of Rock " Isl-
*“and State of Illinois,.-and described as follows, to wit: The East half of
*the Seuth-west. part of the. North-east fractional quarter: of section thirty-
¢“six (36) in; Township - eighteen .(18): North' of Range two (2) ‘West of the
“dth- P.: M., -excepting: and reserving: therefrom ‘that “portion 6f the: above
“tract-already. :,,convey:e(T to the;; Chicago. & ~Rock  Island ‘Riilroad -Company

““as right of way for the Railroad.” dho

B SRV IC B8 PERR RS

Y VR GO SCULSu] 4L 130 SRR bR
o Is thiga Vj,oidfdcscriptiqn,‘.% ! i = _
_-’_Tn order-to justify the decision of the Court below sustaining the demurer
to the bill, and thereupon dismissing'it,’it should bé manifest that no extrinsic
prook.. could: bo.-introdicedisto aid the description contained in the mortgage.
This could searcely be det)érqx_i_heg_pntil the attempt was made.
¥ LRUE 0L MAFAYCL O G JEUTLOTGC gers)
"' ;. But aside. from this- consideration; wé contend,ithatthc rile:iof’ constriiction
applicable to'a grantior deed, makes.theideseription: of ‘the prémises certain ‘and
suffisients “Courts will. somatimes adopt.an arbitrary, ¢onstruction ta: effectuate the
intention of ;the:patties, and give validity fo the'instrument; bat in e case at bar;
no'suchi.effort is needed.s i i ooz oo o A DR L
3 2 LS e eh e LN [ e 5 Arkbie TN o3 B L 1 [ g o Vs Ly 2 & KL Y A v N W
Wee indist'that the'deed 'by'its: terms:“conveys all” of ‘the East ‘half of the
South-west..quarter (of :the North-east; fractional Guarter . of-se¢tion 86 in the
Townghip and range mientioned in the deed, with the exception of the part there-
(of;" before conveyed to the Chicago & Rock Island Railroad for xight. of way. It
is thigexcsptioniof 'the Tand conveyed to 'jthéflinflrdud; that makes' the land con-

:v.ey'ed'}by!ﬂ‘:‘c»"dé%ﬂ=~’na;pdi‘z°p&i}ﬁ of the B-4"6f 8 W-of the N'E fiactional quarter,
sfiuite meanihg; and limits the amount

1

Wsing thewded pars i’ this seifsa it hasia™de] n ]
of thglanididonveyedhytic ddid ] liking te it a\fy other’ meéannig, renders the
description of the land uncertain and—indefinite. Suppose a comma had been
placed next, follow.ing:.t;.l‘)e_worf'l‘séql}}h-\vest,ip}ﬁit};.qt,f.tlle.k.j,vm-d._l)ar‘t’.!. had’ been in-
cluded in Bmc'l{eﬂz;"woul(’f':'nd't'tfic'"cb‘iistrq’c;ion_}\f contend for, been most obvious
and apparent. The description would then have read and appeared thus:

¥ EEis N SECERTO IR Tere S8 TR TIGE. MO T OYArNOLC 6 SR " Ara) N ee
W L5 e Wast half ‘of the Soiith-west, part'sf thel Novth-cast,”. &b., « excepting
and resﬁgsy{"g tllel;cf:lg,m,f’:&,c. '719".4"-1}3:1;,:_\ }, TR vardonaen SN O

« Thie Fust half of the Slext'lx-\Gést, (part) of the North-ca:t” &e.

It cannot be denie(L_that,ut_m“cqnstgjl}‘c‘tiqp wewgontond for is admissable, and
the only one, whereby tht Ueseription can'bé made definite.

“If the intention of the parties on the face of the deed be ambiguous, the
construction is to be most strongly against the grantor.”—Cole vs. Haynes, 22 Vt.
588.

_“Where a deed is so drawn that some will read it one way and some anoth-
er, it is a well established rule that that meaning shall be adopted which is ad-

\:(S:rse to the interests of’ the grantor.”—City of Alton vs. Ill. Trans.. Co. 12 IIL
uo,

“ Words of doubtful import in a deed of conveyance, should be construed
most favorably to the grantee.”—Winslow vs. Potter, 34 Maine R.  Vt. R. 165.
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SUPREME COURT OF ILLINOIS,

APRIL TERM, A. D., 1861.

ELIJAH CARTER,

VS.

—_—

DAVID BARNES, et ux. J.
'BRIEF OF COUNSEL FOR DEFENDANTS IN ERROR.

1.

Neither a court of law or equity will assert its authority unless its
judgment-or-decree can, to some purpose, be effectual. Equity will not
interpose to enforce a pretended lien upon something which has no ex-
istence, or which can not be found.

; II.

A Dill to foreclose a mortgage of lands, or for any similar relief, v
rEM, must therefore show that the subject matter, in respect to which
the relief is songht, has existence, and is, in some way, capable of being
fixed and ascertained ; otherwise it would be but folly for the court to
interpose. A bill to foreclose a mortgage upon lands of an impossible
or void number, boundary, or description, is therefore bad.

IIL

A defect of this sort may be taken advantage of by general demurrer
for want of equity.
Story’s Eq. Pl. §§447. 448.
Price vs. Griffith, 8 Eng. Law & Eq. R., 190.
IV.

The land described in this bill, and in the mortgage, which is made ¢
part of the bill, has no existence; it can not be found, bounded or locat-
ed; the sheriff, it the decree of foreclosure were granted, cannot put
the purchaser into possession.

It is “the east half of the southwest part” of a certain quarter section
of land,—excepting therefrom the portion before conveyed by the mort-
gagor to the Chicago & Rock Island Railroad Co.; but whether this
“southeast part” is cut off by a straight line, or a curved line, or a
crooked line, or if by either, where that line is to be drawn, does not ap-
pear, nor can it be ascertained.

Neither can the quantity be ascertained ; it may be ten acres, it may
he any number of acres less than eighty.
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i 2.

1. In Evans vs. Corley, a deed offered in evidence, granted as fol-
lows:  All that tract of land, containing 5751 acres, more or less, be-
ing part ol a tract of 11,780 acres granted to William Minor;in-the-year
1798, situate, ete., .............. as will more tully appear by refer-
ence to the annexed plat.” The court said, in construing this deed—
‘“‘That parcel containing, etc., is the thing to be conveyed;—but by this
description it cannot be known ;—*‘being a part of a tract, ete., granted
to Wm. Minor, in 1793, leaves it still uncertain what the part meant
was ;-—for where the line of division shall be made, what the part meant
is, northern, middle, southern or some other, has not yet been designat-
ed;” and it was held that, except by reference to the plat, the land in-
tended to be conveyed, could not be fixed.

8 Rich. Law Rep., (S. C.,) 315.
In Marmaduke vs. Tenant’s Heirs, the marshal had levied upon
a tract of land, containing 600 acres, by a sufficient description ; he sold

g part” of it, “containing 190 acres,” but without locating the part sold.
Held that the sale was void.

2.

(4 B. Monr., 211.)

3. In Dorsey vs. Wyman, specific performance of a contract for the
sale of “ all that part of a tract of land called ‘Range Declined,’ lying
adjoining the turnpike road, near where Woodward now lives,” was re-
fused, because the contract being for only a part of the tract, and only
one boundary of that part, to-wit: *“the turnpike road,” being given,
and the other metes and bounds of the &)art being indeterminate, the
contract was void for uncertainty. ( 6 Y. i /a, ; «4:7 )

V.

It will not answer to say that the exception of the land before granted
to the Railroad Co., is what makes “the east half of the southwest,” part
of the northeast quarter, and that the deed conveys ‘all of the east half
of the southwest of the northeast quarter, etc., except that before convey-
ed, ete.,” for the land granted is one thing. The exception is out of
this ; the grant is void, therefore the exception is also void.

VI.

The uncertainty in this mortgage arises from the use of the word
“part,” Courts will sometimes reject some of the words of a contract;
but this will be done only in cases where the intention of the parties can
thereby be certainly ascertained; but in this case, suppose the word
“part” to be striken out, what shall be read in lieu of it? The parties
may have intended ten acres, or twenty; can the court say which?

VIL
The words of the mortgage are absolutely senseless ; construction can-

not give them effect, for the office of construction is to ascertain the

meaning of doubtful words, not to give a meaning to those which are,
in themselves, meaningless.

HAWLEY & WELLS,
Counsel for Defendant in Error.
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SUPREME COURT OF ILLINOIS,

APRIL TERM, A. D., 1861.

ELIJAH CARTER, 1
Vvs.

DAVID BARNES, et ux. )
BRIEF OF COUNSEL FOR DEFENDANTS IN ERROR.

L

Neither a court of law or equity will assert its authority unless its
judgment or decree can, to some purpose, be effectual. Equity will not
interpose to enforce a pretended lien wpon something which has no ex-
istence, or which can not be found.

IL.

A Dill to foreclose a mortgage of lands, or for any similar relief, i~
REM, must therefore show that the subject matter, in respect to which
the relief is sought, has existence, and is, in some way, capable of being
fixed and ascertained ; otherwise it would be but folly for the court to
interpose. A bill to foreclose a mortgage upon lands of an impossible
or void number, boundary, or description, is therefore bad.

III.

A. defect of this.sort may be takenadvantage of by general demurrer
for want of equity.
- Story’s Eq. Pl. §§447. 448.
Price vs. Griftith, 8 Eng. Law & Eq. R., 190.

IV.

The land described in this bill, and in the mortgage, which is made a
part of the bill, has no existence; it can not be found, bounded or locat-
ed; the sheriff. if the decree of foreclosure were granted, cannot put
the purchaser into possession.

It is “the east half of the southwest part” ot a certain quarter section
of land,—excepting theretrom the portion before conveyed by the mort-
gagor to the Chicago & Rock Island Railroad Co.; but whether this
“southeast part” is cut off by a straight line, or a curved line, or a
crooked line, or if by either, where that line is to be drawn, does not ap-
pear, nor can it be ascertained.

Neither can the quantity be ascertained ; it may be ten acres, it may
he any number of acres less than eighty.
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1. In Evans vs. Corley, a deed offered in evidence, granted as fol-
lows: ‘ All that tract of land, containing 5751 acres, more or less, be-
ing part of a tract of 11,730 acres granted to William Minor, in the year
1798, situate, etC.y «.ocoeeeuee. as will more fully appear by refer-
ence to the annexed plat.” The court said, in construing this deed—
« “That parcel containing, etc., is the thing to be conveyed;—but by this
description it cannot be known ;—‘being a part of a tract, etc., granted
to Wm. Minor, in 1793, leaves it still uncertain what the part meant
was j-—for where the line of division shall be made, what the part meant
is, northern, middle, southern. or some other, has not yet been designat-
ed ;” and it was held that, except by reference to the plat, the land in-
tended to be conveyed, could not be fixed.

8 Rich. Law Rep., (S. C.,) 315.

9. In -Marmaduke vs. Tenant’s Ieirs, the marshal had levied upon
a tract of land, containing 600 acres, by a sufficient description; he sold
“a part” of it, “containing 190 acres,” but without locating the part sold.
Held that the sale was void.

(4 B. Monr., 211.)

3. In Dorsey vs. Wyman, specific performance of a contract for the
sale of “ all that part of a tract of land called ‘Range Declined,’ lying
adjoining the turnpike road, near where Woodward now lives,” was re-
fused, because the contract being for only a part of the tract, and only
one boundary of that part, to-wit: *‘the turnpike road,” being given,
and the other metes and bounds of the part being indeterminate, the

«contract was void for uncertainty. < A Z,‘ . N b/* ; 5‘7}
/
Ve ¢

It will not answer to say that the exception of the land before granted
to the Railroad Co., is what makes “the east halt of the southwest,” part
‘of the northeast quarter, and that the deed conveys “all of the east half
of the southwest of the northeast quarter, etc., except that before convey-
ed, ete.,” for the land granted is one thing. The exception is out of
this ; the grant is void, therefore the exception is also void.

; VAL

The uncertainty in this mortgage arises from the use of the word
tpart.”  Courts will sometimes reject spme of the words of a contract;
but this will be done only in cases where the intention of the parties can
thereby be certainly ascertained; but in this case, suppose the word
“part” to be striken out, what shall be read in lieu of it? The parties
may have intended ten acres, or twenty; can the court say which ?

VII.

The words of the mortgage are absolutely senseless ; construction can-
not give them effect, for the office of construction is to ascertain the
meaning of doubtful words, not to give a meaning to those which are,
in themselves, meaningless.

HAWLEY & WELLS,
Counsel for Defendant in Exror.



o~ RS S

. R > X

£ 3 Tivas.

=, <

~ < - - ;s -

-~ - - -
- = Do

3«&»& w\w. ((.@ L‘(u

_Z.%JWL,

J’E

Llsiyes a1



SUPREME COURT OF ILLINOILS,

APRIL TERM, A. D., 1861.

—————e0e

ELIJAH CARTER,
VS.

DAVID BARNES, et ux.

N —Y

BRIEF OF COUNSEL FOR DEFENDANTS IN ERROR.

L.

Neither a court of law or equity will assert its authority unless its™

judgment or decree can, to some purpose, be effectual. Equity will not
interpose to enforce a pretended lien upon something which has no ex-
istence, or which can not be found. :

IT.

A Dill to foreclose a mortgage of lands, or for any similar relief, 1~
rEM, must therefore show that the subject matter, in respect to which
the relief is sought, has existence, and is, in some way, capable of being
fixed and ascertained ; otherwise it would be but folly for the court to
interpose. A bill to foreclose a mortgage upon lands of an impossible
or void number, boundary, or description, is therefore bad.

IIT.

A. defect of this sort may be taken advantage of by general demurrer
tfor want of equity.
Story’s Eq. Pl. §§447. 448.
Price vs. Griffith, 8 Eng. Law & Eq. R., 190.
T

The land described in this bill, and in the mortgage, which is made a
part of the bill, has no existence; it can not be found, bounded or locat-
ed; the sheriff, it the decree of foreclosure were granted, cannot put
the purchaser into possession.

It is “the cast half of the southwest part” of a certain quarter section
of land,—excepting therefrom the portion before conveyed by the mort-
gagor to the Chicago & Rock Island Railroad Co.; but whether this
“southeast part™ is cut off by a straight line, or a curved line, or a
crooked line, or it by cither, where that line is to be drawn, does not ap-
pear, nor can it be ascertained.

Neither can the quantity be ascertained j it may be ten acres, it may
be any number of acres less than eighty.
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{. In Evans vs. Corley, a deed offered in evidence, granted as fol-
lows: * All that tract of land, containing 5751 acres, more or less, be-
ing part of a tract of 11,730 acres granted to William Minor, in the year
1793, situate, etC., .....ooooveeee as will more fully appear by refer-
ence to the annexed plat.” The court said, in construing this deed—
« “That parcel containing, etc., is the thing to be conveyed;—but by this
description it cannot be known ;—‘being a part of a tract, ete., granted
to Wm. Minor, in 1793, leaves it still uncertain what the part meant
was ;—for where the line of division shall be made, what the part meant
is, northern, middle, southern or some other, has not yet been designat-
ed;” and it was held that, except by reference to the plat, the land in-
tended to be conveyed, could not be fixed.

8 Rich. Law Rep., (S. C.,) 315.

2. In Marmaduke vs. Tenant’s Heirs, the marshal had levied upon
a tract of land, containings600 acres, by a sufficient description ; he sold
=g part” of it, “containing 190 acres,” but without locating the part sold.
Held that the sale was void. :

(4 B. Monr., 211.)

3. In Dorsey vs. Wyman, specific performance of' a contract for the

<ale of “ all that part of a tract of land called ¢ Range Declined,’ Iying

adjoining the turnpike road, near where Woodward now lives,” was re-
fused, because the contract being for only a part of the tract, and only
one boundary of that part, to-wit: *‘the turnpike road,” being given,
and the other metes and bounds of thezpart being indeterminate, the
contract was void for uncertainty. /[ 6 Y/ He 2, 517)

It will not answer to say that the exception of the land before granted
to the Railroad Co., is what makes “the east half of the southwest,” part
of the novtheast quarter, and that the deed conveys “all of the east half
of the southwest of the northeast quarter, etc., except that before convey-
ed, ete.,” for the land granted is one thing. The exception is out of
this ; the grant is void, therefore the exception is also void.

VI.

~ The uncertainty in this mortgage arises from the use of the word
wpart.”  Courts will sometimes reject some of the words of a contract;
but this will be done only in cases where the intention of the parties can
thereby be certainly ascertained; but in this case, suppose the word
part” to be striken out, what shall be read in lieu of it The parties
may have intended ten acres, or twenty; can the court say which ?

VII.

The words of the mortgage are absolutely senseless ; construction can-
not give them effect, for the office of construction is to ascertain the
meaning of doubtful words, not to give a meaning to those which are,
in themselves, meaningless.

HAWLEY & WELLS,

Counsel for Defendant in Error.
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PLAINTIFF'S BRIEF.

In the Supreme: Court, Ottd-

ELIJAH CARTER, PIff in Error, .. |
: wa, April Term, 4. D.1861.

vs. p )
DAVID BARNES and his Wife, Df_ef’té‘_in_ _ Errbr.

J. J. BEARI-)SL“IIZ_Y", Attorney for Plaintiff,

The only question presénted in this dase is whether the mortgaged premises
are so described, as; that by the deed ‘of mortgage; “any  interest theréin, passed
from. the mortgagors to the montgagee; in.other words, whether the mortzage is

yoid, By reason of uncertainty. in the:description of the land intendéd to'be con-
veyed 16K OF LUG g 5K e e U TR S e S i

o1, “ITlie déseription of ‘the premises in the mortgage is as followa.: .

, 3;'7:,‘,‘ ) certain tract or parcel ‘of Jand sitaatedin’ the County of Rock " Isl-
¢ and State of Illinois, and described ‘as: follows; to wit: The East half of
¢the. South-ivest part of the North-east™ fractional quarter of section thirty-
¢“six, (36) in' Township eighteen:(18)" Notth of Range two (2) West of the
s 4th, P." M., - excepting ‘and reserving‘therefrom-that' portion - of the aboveé
“tract already conveyed to ithe. Chicagd ‘&' Rock Island. Railroad Company
““as right of way for, the Railroad.” ~

Is this:a; void deseription 2 ¢~/ [7- = 770 o _ f e

3 N UL W ) 1 o bre2 TG WU SR LS W : ¢ . ¢

“' " Inorder tojustify the decision ;ef the: Court:-below sustaining the demuref
to" tho' bill,_ and thereupon dismissing:it,it;shoitld pe manifest: thato extrinsié
proof ‘dould be intrdduced’ to aid the description contained in the mortgage.
This could scarcely be determined until the attempt was made. R :

* ' But aside from,this consideration, weicontend, - that: the rule :of ‘construction
npplicable 4o & grant or deed,makes the description; of . the.premises certain “and
suffisient. Courts'will somatimes adopt &n ‘arbitrary construction to effectuate the
intentiogy ofithe partics,: and give validity to the instrument; but in the case at bar,
no such effort is.needed.. .. ... o
IUR R LI RN L ST irat 1 b A o A (Y & R A R vATYL U TE
o We insist that thedeed: by it teiims donyeysall -of ‘the: East -half of the
South-west . quarter-of. the 'Nortli-east ‘Fractional quarter -of section 36 in the
Township and range mentioned in-the deed; with the éxception“of the ‘part ‘there:
of,i.before:gonveyed to; the Chicago: & Rock I‘sla‘ndg—“Rhil1'0‘ad~"'>fonj_1;?gh‘_i:.'~‘_bf‘ way, Tt
is this;exception-of .the land conveyel t6-the Railroad; that makes™ the land con~
veyegl.‘by\-t])gf deady= partonly, ofi the’E i6f"S W. of the N frictional quarter.

- Using the word. part in thissenge it has a.definjte meaning,-and limits the amount
of thailindPEnveyed by the deed 3 affixing to 1t any éther ‘meaning, renders the
deserjption of the land uncertain and indefinite. Suppose a comma had been
plicedynext followingithewords Sputhewesty orithias thie 5¥6rd part, Had been “in7
cludell in brackets, wenldnoscthesbrmtructionawercontend for, been’most -0bvious

and aPparent,.» The;dogeription wauld thenhive read andappeitedithuss *~ ™

X THe East-Half of“the South-west, part of ‘the North-east,” &c., ‘‘excepting
and reserving therefrom,” &e. * or thusT "~ _ .
“ The Edst half of -the Southwest, (part) of the North-cazt” &e.

gy

It cannot be denicd that the construction we contend for is admissable, and

the only girg; Syl e daseiptibitennibe nnide definites .o © wd® " Ty

“ If the intention of the pacties opscthe face of _&he' deed be ambltguous. ‘the
construdtohis to be'most s¥rohéTy aghinst the grantor.”—Cole vs. Haynes, 22 Vt.
588. R TR

“Where a deed is so &awn that some will read it one way and some anoth-
er, it is o well established rule that that meaning shall be adopted which is ad-
verse to the interests of the grantor.”—City of Alton vs. Ill. Trans.. Co. 12 IIL
58. A

“ Words of doubtful import in a deed of conveyance, should be construed
most favorably to the grantee.”—Winslow vs. Potter, 3¢ Maine R.  Vt. R. 165.






PL.HIJV‘TIFF’ S. BRIEI‘. :

ELIJAH OART‘]:.‘:{ Pv'lﬁ' in Error, In ihe Supreme Gourt, Otta
DAVID BAR‘IE: and his Wife, Defrts in, Erlor wa, April Term, 4. D.1861.

)

J I, BEARD»LEY Attorney for Plamt1ff

ST =t = s

’_I‘hc only queqtlon pxeaented in t}hls case’is, whether the mortga ed premxses
'u‘e,so deseribed, as, that.by the deed .of ‘mortgage; any: intekest’ therein, passed
fm(sn the mOLtgn,ooLs $o the. mortgagee ; in: other: wor:ds, whether the mortgage ‘is

bj reason of uncext.unty in the descrlptxon of the land mtended to be con-
\'e)ed " niraye G o BiGT I L ;

The descnptlou of the plemxses in the mortoawe is’ as follows n

A certain tract or “parcel of - land sntu'lted i the" Com)t‘y of Bock Isl-

¢“and State: of Illinois, and. described as;'follows, to -wit.: - The. East’ half of
“the . South-west part of the North-east. fractional”quarter of section thirty-
“six (36)-in: Townshlp ‘eighteen (18). North of Range two (2): West of the
“4th P. M., excepting and reserving therefrom that portion of the above
“ fract ulready‘ eonve)ed to. the Cl_ncdu'o & Rock Islnnd Railroad - Company
“as right of w.J,y for the Railroad.” . T A ,

b s thls a voids descnptlon ey

Ini order to ]llatlfy the (ILClalon of the Court below susmmmn the demurcr
to. the b[]l aud: the[eup()n dlmeSSlu"‘ lt, it—shoull-be-manifest thﬂ«t no e\tL‘lDSlC
proot—coutt— be—imrodmeed —to—wid The description  contained :.n:tlm;mvrtgu—c
‘This could searcely be determined untxl the actempt’wnsinad'*‘

But asule from tliis eonsldemt:lon. we eonfénd fhat the rule of constructlon
appli ble-to agrant-or:deed, makes the deacrlptlon of the premises certain and
suffizient. Cy: ut; wxll somstimes adopt an arbitrary construction to effectuate the
mtcnmon “of - thé- p.ntncs. and give v'tluhty,to the mst; umcnt but in the case.at. bnr,
no’ sneh eﬁ‘mt is needed ;

1 . . i

- We msnst th.u: the: deed by: 1t~z telm9 eonveys a,H ‘of* the Enst ‘half of the
Sonth-west. quarter-of the..North-east-ifractional quarter:-of section'36 in the
Towuship and range: mentioned in the deed, withthe exception of: the!: ‘part’ there-
of, before conveyed to the Chicago & Rock:Islanid Railroad :for right.of way. - It
is this exception of the land conveyed to the Railvoad, that mal\es the land con-
veyed by tli¢ dded, a part only, of the BiX of S* Wof 'thie N'E fractional quarter.
Using.the word part in this sense it has a definite meaning, and limits the amount
af, ‘the; dand.conyeyed by therdeed ;- afixing. to it-any, -other-meaning; rerders ' the
(lescupthn .of sthe.dand uncertsjn: ..m(l melcﬁmte.u bupposexn- comma had been
placed. next. following: tho syords South-vest,-ot:tkat theiwordspart, shiad: been ‘in:
cluded in bmcl\et.s, would. nat-the construction:we: -eoptend forybeén niost: obvious
and apptuent The description - woufd then have read and appem‘cd thus:

“The East half of -the-South-west, :part-of:the North-cast,”&es * excepting
and reserving“théiefrom,” &c. ot ﬂlus_. Reains .

EDho; E‘lst l,mlt of t]xe South: wesh, ( art) of ; Ll’e Nort]x cazt” &e.

It cannot be domed that the constructlou we ¢ ntengl, fox s adxmssable, and
the onlyivne; whereliy, thedeséription edn be made definite.

“If the intention of the parties-on “the fuce of the deed be ambiguous, th®

construction is to be most sirougly against the granton.’s—Cole vs. Haynes, 22 Vt.
588.

“Where a deed is so drawn that some will read it one way and some anoth-
er, it is a well established rule that that meaning shall be adopted which is ad-

verse to the interests o’ the grantor.”—City of Alfon vs. Ill. Trans.. Co. 12 TIL
68.

“Words of doubtful nnpmt in a deed of conveyance, should be construed
most favorably to the grantee.”—Winslow vs. Potter, 84 Maine R.  Vt. R. 165.
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PLAINTIFF'S BRIEF.

In the Supreme Court, Otta-

ELIJAH CARTER, PIff in Error,
wa, April Term, 4. D, 1861,

VBory ok
DAVID BARNES and his Wife, Def’ts in Error.

J. J. BEARDSLEY, Attorney for Plaintiff,

—_— e

The only question presented in this case is whether the mortgaged premises
are so desoribed, as, that by the deed of mortgage, any interest thereiny passed
from the mortgagors to the mortgagee; in other words, whether the mortgage is
void, by reason of uncertainty in the description of the land intended to'be con-
veyed. : :

The description of the premises in the mortgage is as follows :

¢« A certain tract or parcel of land situated in -the County of Rock Isl-
¢“and State of Illinois, and described 'as follows, to. wit: The East half of
“the South-west part of the North-east fractional quarter of section thirty-
“six (36) in Township ecightecen (18) North of Range two (2) West of the
$$4th P. M., excepting and reserving :therefrom that portion of the above
“tract already conveyed to the Chicago & Rock Island Railroad Company
“as right of way for the Railroad.”

Is this a void description ?

In order to justify the decision of the Court below sustaining the demurcr
to the bill, and thereupon dismissing it, it should be manifest that no extrinsic
proof could ‘be introduced to-aid the description :contained in the mortgage:
"This could scarcely be determined until -the attempt was made. ' 5

But aside from this consideration, we contend, that the rule of construction
applicable to a grant or deed,-makes the description of" the prermises certain and
suffizient. - Cynrts'will somatimes adopt an arbitrary construction to effectuate the
intention of the parties, and give validity to-the instrument; but in'the case at bar;
no such effort’is needed. e

We insist that the deed by its terms conveys all of the East half of the
South-west quarter of the North-east fractional quarter of section 36 in the
Township and range mentioned in the deed, with.the exception of the part there-
of, ‘before conveyed to the Chicago & Rock Island Railroad for right of way. It
is this exception of the land conveyed to the Railroad, that makes the land con-
veyed by the.deed,.a part only, of the E 1 of S W of the N E fractional quarter.
Using-the word part in this sense it has a definite meaning; ‘and limits the amount
of the-land conveyed by the deed ; affixing to it any other meaning, renders the
description of the land uncertain and. indefinite. Suppose a comma had been
placed next following the words South-west, or that the word part, had been in-
c¢luded in brackets, would not the construction we contend for, been most obvious
and.apparent.- - The description; wonld then have read and appeared thus: °

“The East half of, the South-west, part of ‘the North-east,” &c., ¢ excepting
and reserving thervefrom,” &c. - or thus: ~ ~ % : ; TR

“ The East half of the South-west, A(part') of the North-cazt” &e.

It cannot be denied thiat:the construction we contend for- is admissable, and
the only one, whereby the description-can be-made definite. ;

.“--If_thc intention -of the-parties on -the face of the .deed be ambiguous, the
construction is to"be mosf strongly against the grantor.”—Cole vs. Haynes, 22 Vt.

“.'\Vherc a deed is so drawn that some:will-read it one wa&' and some anoth-
er, it is a well established rule that that meaning shall be adopted which is ad-

verse to the interests of' the grantor.”—City of Alton vs. Ill. Trans.. Co. 12 IllL
58.

* Words of doubtful import in a deed of conveyance, should be construed
m .+ fvorably to the grantee.”—Winslow vs. Potter, 34 Maine R, Vt. R. 165.
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PLleVTIFF’S BRIEF.
NECLEApIG 2 i . '. 3 j'., - ;.‘ : ol

ELUAH CART‘IER PIE m Error, z }In. the: Supreme Uourt, Otta-

DAVID BARNES and his Wlfe. Def"ts in Error. we, AP’“ T””‘: w4 D.1861;

J J BEARDSLEY A.ttorney for Pla1nt1ﬂ' AR

The only questxon presented in>this’case is’ Whether the ‘mortgaged ~“premises
mre so described, as, that;by therdeed of mortgage . any i interest: therem, passed’
fmm the: mortgu,oors to the: mortgagee; -in‘other: Wdrds, ‘whether'the mortgage ‘i
wond II)y Teason of: uncertamty in: the descrlpt}on of the Iand lntended to be con-
veye(._--., o ' ¢ 0] : 5

Thd descrlptlon of the premls°s in the mort«ra.oe JS ‘as follows

7 % A Gortain tract or pa.rcel of land situated in" thé" County of Rock Isl-
¢and'State of Illinois, and described “as follows, to! wit.: © The East half of
“the South-wdst part of the North-east fractional quarter 'of section -thirty:
“six (36)in “Township exghteen (18) North of Range two (2) 'West of the
“4th P. M., "excepting “and ‘reserving? therefrofu’ thati poition ™ of:the above
¢ tract alrea.dy conveyed to the Chlcacro & Rock Island Rallroad Company
“as right of way for the leroad, Diews A s sme wrar mmiatl Ao .

Is thls a voidt descnptlon

“In’ order . 1ust1fy the.. decls Qn-*oj‘;the Qnut‘t below susmmmv the demurcr
to the bill,’and thereupon dlSlnlSSln"‘lt it should be manifest that no extrinsic
proof could be intioduced’ to aid the descnptnon contained in the mortgage
Thls could scar oely be detelmllled unth the attempt was made.

LA R P SR
But asule from thls eomldemblpn, we cont&ndg ghat the rule, of constructron
applicable to a grant or deed, makes the description of the premxses certain and
- sufigents? Condes Wilt: somitlmes adopt an arbitrary construction to effectuate the
intention. of the-p.).rtxes, and. gwe vahdlty to the instrument; but in the case at bax,
‘no such eﬁ'ort isneeded. Y6 {\IGRSG0. ¢ TEEGR Sy TEGIRGE

- Y

We ingist that the deed by 1fs téimns couveys aII of the Easﬁ half ot thé
Sonth \\fgst ‘quarter “of-the Ndith-east! fractiondl: quarter Ofsection: 36 m thé
Township #i1@ rahge’ mefitioned 1n°the deed, ith'the exception of. the part’ there-
x)f, before cohveyed 40 the Chitags &. Roek Tsland’ Railroad: for.right of way. It

" is thig \e'(i,epugmoi'“tlfé]and“cmﬁ‘ey.ed ‘to theRuilrohd;that: dmkes the land con-
\e), ed by tha ¢ dped, ;A part. only, af.t -tl E L of S Weof the N.E fractional quarter.
Using' th “vord | part i this seuse it has o “dehiriito megning, ahd limits the amount
sfxthe land conveyed by the deed ; affixing to it any other meaning, renders the
slegepptionzof eljedunet uncertintandodndefinite:] Buppose @ :eonima had _been
']xlaxze%«nexbf‘ouomnml;m»ormBoudi wst;or-thatithe wpfdpart, *had been it
tclndedinbyawRots) syoul@matshoseanstyuorioffsve ‘cotitendfory beeit: ost obvxous

and pppareitd r@hod dsoriptivg wouldsther haveread afdappeared thus s -1 €3
“The East half of the South=west,™ pa_ﬁﬁ' the Noxth east,” &c ., ‘“excepting
and reserging therefnow; &er writhids £ “oa ¥

“ The East half of the South=west, ’(‘pn‘f’)—o‘f the North-en t" &c

OV 1 IRed OB AERTed* thalt. THE donptrufion W& czntehd For; js: ad’xmasable, nnd

the only one, )y lxelebs ﬂt’e }1050“?&0[] cay be made @qﬁnn‘.e. ARDLANES QRN D)
I.:[ Y LIE I RiLOX :

«If ﬂ%e m’tentxon o't‘“the pmhes on the face of the deed be amblo'uous, th

construction is to be most str(mn‘ly nfrmngf:fhe grantor.””—Cole vs. Haynes, 22 Vt.

688. T ERWEMLELOT-2 LI

“Where a deed is so drawn t]nt some w n]l read it one way and some anoth-
er, it is a well established rule that that meaning sha!l be adopted which is ad-
verse to the interests of the grantor.”—City of Alton vs. Ill. Trans.. Co. 12 Il
58.

«“Words of doubtful nnpoxt in a deed of conveyance, should be construed
most favorably to the grantee.”—Winslow vs. Potter, 34 Maine R.  Vt. R. 165.

~
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PLAINTIFF.S BRIEF., - . ;"9

In the Supreme Court, Otta;

ELIJAH CARTER PIE in Error, )
wa, April Term, A. D. ‘1861,

DAVID BARNEb and h1s Wlfe. Def’ te in Error.

J J BEARDDI-EY .Attorney for Plamt1ﬂ' .j
The only questlon presented in this’ case is whether the mortgaged premxses
dre so-described, s, that by the'deed of mortgage, any interest therein, passed
from ' the- mortga,oms 'to the mortgagee ; in other words, whether: the mottgago .is
void; by reason’ of unceltamty m the descrxptlon of the land 1nrended to be cony
veyed : .

6

The descuptlon of the premxses in the mortfravels as follows : AT

~

“ A certain tract or - parcel “of land sitaated in ‘the County of Rock Tsl-
¢“and State of :Illinois, 'and described as follows, to wit: The East half of
¢ the South«west part’ of the. North-east fractional - quarter- of section thu‘ty-
“six (36) in, Township: eighteen (18) North:of Range two {2) West of the
“4th P.. M., “excepting and: reserving.-therefrom ‘that portion " of the' abové
“tract, alrea&y conveyed ‘to, the: Chlcago & Rock Island “Railroad --Company
“as mo'ht of Wa,yfor the Ra.xhoa.d “ e e

Is tlns a gmd descnptxom.

In orderto" ]Ual‘lfy the decision” of ’the Court below sushmmo' the demurer
to the bill, and thereupon dismissingit,"it should be manifest that no extrinsic
proof:; Qould ba.introdiced =ty aid the descnptxon contained in the mortgage.
’l‘lns could scmrctﬂy be detexmmed until the attempt was made.

o But aslde flom thxs comldemtlon, we:eontend,” that ‘the rule:-of constructlon
apphcwble to'a grantior. deed, makes the' descrlptmn of t11e~pren11ses certain -and
suffivient.. Cpartsawill sometimes-adopt an arbitrary, constriction to effectuate the
mteu,tlon of: the"p vities, and give vmlrdlty to the mshument but in the case '\t b'u',
no suoh effmt ismeeded. v sz £ {0 (o} Fa RNk i :

Wee Tttt the deed” l)y its ‘torms’ conveys all’ of ‘the- Eust ha]f ot the
South-west.: ;qubrter of the’ .North-east: fuwnonai quprter ,ofséétion 36 in the
To“ffe’hlp ‘and” range mentioned in the deed, with the exception of the part there-
nf'; “béfore conveyed to the Chicago, & Rock Island Railvead for right of; way. - It
is thigexeeptiphof ‘the-land’ ehveyed to” the Railvoadl; that makes-.theland:con
yoyediy’ tﬁétﬂced‘ a\pa’rt Tohly, of ‘the ‘T ‘of S Wof the NE. .fractxon'nl .quartery
Tsiigy Hhe: '\i'ot‘d ar6 rithis serfse it lnsv), finite mqaumg, and . Timits the amount
of thg,‘luéf&.c‘onvé?m'f‘by th8dE6dy nxing to it zm_y'r ‘othér micaning, renders the
description of the land uncertain amd--inelefimite. Suppose a comma had been

- placed next. following the words: Soutli-west, or:that the'word part; had" been in-
cluded in brackets; ol not the' construction we contend for, been most obvious
and appzueut. The description would’ chen Tave read and appearcd thus

‘4 Phe Tast-half “of Hl,e Sotith-ivest; part of the! North-enst 1 &.c , “c\ceptmv
und reservlng theleﬁg'n, &c., oL, thus_,, 3 i JEAKS 3

« The Bast lnrt of the Southy estk(,p‘ut) of the North-cazt” &e.

It cannot be denied;that thohconsn netion we-contend:for is admissable, and
the only one, whereby the Tescription can bé made definite.

“IFf the intention of the parties on the face of the deed be ambiguous, th®

construction is to be most strongly against the grantor.”—Cole vs. Haynes, 22 Vt,
588.

“Where a deed is so drawn that some will read it one way and some anoth-
er, it is a well established rule t]l.lt that meaning shall be adopted which is ad-

verse to the interest: ol the grantor.”’—City of Alton vs. Il Trans.. Co. 12 TIL
58. h

“Words of douhtful unnoxt in a deed of conveyance, should be construed
most favorably to the srantee.”—Winslow vs. Potter, 34 Maine R, Vt. R. 165.
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SUPREME COURT OF ILLINOIS,

APRIL TERM, A. D., 1861.

ELIJAH CARTER,

V8.

—_—

DAVID BARNES, et ux. )
BRIEF OF COUNSEL FOR DEFENDANTS IN ERROR.

L.

Neither a court of law or equity will assert its authority unless its
Jjudgment or decree can, to some purpose, be effectual. - Equity will not
interpose to enforce a pretended lien upon something which has no ex-
istence, or which can not be found.

0L,

A Dill to foreclose a mortgage of lands, or for any similar relief, 1~
rEM, must therefore show that the subject matter, in respect to which
the relief is sought, has existence, and is, in some way, capable of being
fixed and ascertained ; otherwise it would be but folly for the court to
interpose. A Dbill to foreclose a mortgage upon lands of an impossible
or void number, boundary, or. description, is therefore bad.

IIT.

A. defect of this sort may be taken advantage of by general demurrer
for want of equity.
Story’s Eq. Pl §§447. 448.
Price vs. Griftith, 8 Eng. Law & Eq. R., 190.

IV.

The land described in this bill, and in the mortgage, which is made a
part of the bill, has no existence; it can not be found, bounded or locat-
ed; the sheriff. it the decree of foreclosure were granted, cannot put
the purchaser into possession.

It is “the east half of the southwest part” of a certain quarter section
of land,—excepting theretrom the portion before conveyed by the mort-
gagor to the Chicago & Rock Island Railroad Co.; but whether this
“southeast part™ is cut off by a straight line, or a curved line, or a
crooked line, or if by either, where that line is to be drawn, does not ap-
pear, nor can it be ascertained.

Neither can the quaniity be ascertained 3 it may be ten acres, it may
be any number of acres less than eighty.



2

1. In Evans vs: Corley, a deed offered in evidence, granted as fol-
lows: ¢ All that tract of land, containing 5751 acres, more or less, be-
ing part of a tract ot 11,730 acres granted .to William Minor, in the year
1793, situate, etc., .............. as will more fully appear by refer-
ence to the annexed plat.” The court said, in construing this deed—
“¢“That parcel containing, etc., is the thing to be conveyed;—but by this
description it cannot be known ;—‘being a part of a tract, etc., granted
to Win. Minor, in 1793,” leaves it still uncertain what the part meant
was ;—for where the line of division shall be made, what the part meant
is, northern, middle, southern or some other, has not yet been designat-
ed;” and it was held that, except by reference to the plat, the land in-
tended to be conveyed, could not be fixed.

8 Rich. Law Rep., (S. C.,) 315.

9. In Marmaduke vs. Tenant’s Heirs, the marshal had levied upon
a tract of land, containing 600 acres, by a sufficient description ; he sold
Sy part” of it, “containing 190 acres,” but without locating the part sold.
Held that the sale was void.

; (4 B. Monr., 211.)

3. In Dorsey vs. Wyman, specific performance of a contract for the
sale of “all that part of a tract of land called ‘Range Declined,’ lying
adjoining the turnpike road, near where Woodward now lives,” was re-
tused, because the contract being for only a part of the tract, and only
one boundary of that part, to-wit: *‘the turnpike road,” being given,
and the other metes and bounds of the part being indeterminate, the
contract was void for uncertainty. E;IL . ﬂ¢/~ . 5:"7 )

A%

It will not answer to say that the exception of the land before granted
to the Railroad Co., is what makes ‘‘the east half of the southwest,” part
of the northeast quarter, and that the deed conveys “all of the east half
of the southwest of the northeast quarter, etc., except that before convey-
ed, etc.,” for the land granted is one thing. The exception is out of
this j the grant is void, therefore the exception is glso void.

VL

The uncertainty in this mortgage arises from the use of the word
“part.” Courts will sometimes reject some of the words of a contract;
but this will be done only in cases where the intention of the parties can
thereby be certainly ascertained; but in this case, suppose the word
“part” to be striken out, what shall be read in lieu of it? The parties
may have intended ten acres, or twenty; can the court say which ?

VII.

The words of the mortgage are absolutely senseless ; construction can-
not give them effect, for the office of construction is to ascertain the
meaning of doubtful words, not to give a meaning to those which are,
in themselyves, meaningless.

HAWLEY & WELLS,
Counsel for Defendant in Error.
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