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Printed by Beaca & BARNARD, 14 South Clark St. Chicago.

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

THE MARINE BANK
Or CHuicAGo,
Plaintiff in Error,

Error From 3
vSs. Superior Court of Chicago.

William Birney,

Defendant in Error,

ABSTRACT OF RECORD.

Tris was an action of Assumpsit, brought by defendant in error
against the plaintiff in error.

3,4 The Declaration contained only the common money counts.
Plea, non assumpsit.

Trial by the court ; finding and judgment for the plaintiff' below for
$792.31.

On the trial, plaintiff’ below offered and read in evidence the following
instrument :



(2)

“Tuae MARINE Bank or CHicaco,
“QChicago, Ills., Aprl 17, 1861.
“ WiLLiaym Breney :
 Dear Sir: 1 credit your account this day eight hundred and seventy
‘“six dollars, received from yourselves, in Illinois currency.
“ Respectfully your’s,

“Letter of credit. H. B. DOX, Caskier.

£ $800
“Pr.9% 76

8876
“Entered. E. C. Long.”

To the admission of which the defendant objected, because it was not

“admissible under the common counts of the declaration; but the court

overruled the objection, and admitted the evidence. To which the de-
fendant then and there excepted.

The plaintift' then read in evidence without objection the affidavit of
Edward Sanford, as follows:

Edward Sanford,

Being duly sworn, on oath saith: That he has acted as agent for the
above plaintiff, William Birney, for the past two years and more ; that
as such agent, he did, about the last of June, 1861, and also on or about
the 20th day of July, A. D. 1861, and also on or about the 14th day of
October, A. D. 1861, demand from J. Y. Scammon, president of the Ma-
rine Bank, and from those acting as * paying tellers ” in said bank, the
money due on certificate of deposit, (called a ‘letter of advice,”) dated
A. D. 1861, for $876, said certificate showing that William Birney had
deposited the above amount with said bank, to be paid on his order in
Illinois currency, and signed by Dox, the cashier of said bank, which de-
mands were made in the Marine Bank during business hours. At each
of said demands, I presented within orders or drafts, with said plaintift’s
signature to each, in which said plaintiff’ ordered the said Marine Bank
to pay to me the said sum of money. And at the last of said demands,
I also presented the original *letter of advice” heretofore mentioned,
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but at each and every time of such demand, said Scammon, and those
k) b

acting as paying tellers of the baunk, réfused to pay the same, except in

bills of banks of Illinois, which were worth (as said Scammon and said

paying tellers then informed me) from forty to sixty cents on the dollar.

It was such paper money as is denominated, and was then called “stump

tail,” or « depreciated Illinois currency.”

It is my impression that once said Scammon offered me in gold sixty
cents on the dollar for the said claim of said plaintiff William Birney.
Upon said claim of eight hundred and seventy-six dollars there has been
paid as follows: Having an order on said bank from said Birney for
840, and one for $10, and I think another for 25, and being under the
necessity of raising some money for Mr. Birney, the plaintiff, I gave
up the two first mentioned drafts (vis., the $40 and the $10 drafts)
and T think also the $25 draft, and received for the said drafts fifty-
five cents on the dollar in gold, which is all I have ever received,
and which I was informed by a paying teller of said Marine Bank was
all that had been paid upon said claim of $876. I was also informed by
said Scammon that the consideration of said letter of advice was $800
in gold deposited by the plaintiff, which gold being at a preminm of (I
think) 9% per cent. said Birney left with said bank, and adding the
amount deposited $800 and the per centage together, took the aforesaid
‘“Jetter of advice” tor $876, payable in Illinois currency, as his evidence
of indebtedness from said bank.

The plaintiff then read in evidence eight checks, each of which was
of the following tenor:

$100 00-100 New York, October 5, 1861.
Pay to order of Edward Sanford, Esq., one hundred dollars, and
charge to account of WILLIAM BIRNEY.

To the Marine Bank of Chicago.

Which it is admitted were drawn by plaintifl] on the account with de-
fendant, proved above.

Here the plaintiff rested.
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The defendant then read in evidence three checks drawn by the plain-
tiff Birney on the defendant below as follows :

No. 1. Curcaco, April 18, 1861.
Chicago, Marine and Fire Insurance Company :
Pay to self or bearer twenty-six dollars.

$26 00-100 WILLIAM BIRNEY.

NEew Yorxk, May 30, 1861.
Marine Bank of Chicago :
Pay to the order of Edward Sanford, Esq., ten dollars, and charge to
account of

$10 00-100

Yours truly,
WILLIAM BIRNEY.

$40 00-100 New Yorx, June 17, 1861.
Pay to Edward Sanford or order forty dollars, and charge to account
of WILLIAM BIRNEY.
To the Marine Bank of Chicago. ;

The defendant then called one

Hamilton B. Dox,

Who being sworn, testified, that in April last he was the cashier of
the Marine Bank of Chicago (the defendant). The letter of credit of-
fered in evidence by plaintift is signed by me for defendant. Have been
engaged at banking here (at Chicago) seven years.

The defendant then asked the witness to state what was ¢ Illinois cur-
rency ” in April last, at the date of the letter of credit, for the purpose,
as was stated, of showing what kind of money, or bank bills, was re-
ceived of the plaintift; and insisting; by way of defense, that defendant
was only liable to plaintiff’ for the coin value of such currency, or bank
bills.

To which the plaintiff’ objected, and the court sustained the objection,
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and excluded the evidence, on the ground that the defendant was es-
topped from denying that it was liable for anything less than the amount
of credit it had given plaintiff in coin or par funds.

To which ruling of the court the defendant then and there excepted.

The defendant then offered to prove, by the witness Dox, that the
words ¢ Illinois currency ” in said letter of credit, meant the bills ot Illi-
nois banks that were in general circulation in this community and State
after the first day of April, 1861. That these bills were of a fluctuating
and uncertain value. That the value of the bills of the different banks
differed from each other. That these bills were a depreciated currency,
and constituted, in April and May last, the sole circulating medium of

- this city and State. That the coin value of these bills fluctuated from

day to day, with the value of the stocks deposited for their sceurity.

That the Illinois currency, or bank bills, received from plaintiff, were
intermixed with their general funds, according to the common custom
and usage among bankers, to keep one common fund. That the funds
received of plaintiff were mixed with detendant’s funds, which were com-
prised wholly of the bills of Illinois banks, and that the value of the
whole fluctuated according to the market value of the stocks in the New
York market. That this currency composed the whole circulating me-
dium of the community until the 18th of May, 1861, when the deprecia-
tion became so great that it ceased to circulate as money or currency.
That plaintiff was fully advised of the character of this currency.

That the three checks which he drew on the defendant, and offered in
evidence, were paid in this currency, or in coin, at the actual value of the
currency at the date of payment. That at the time of first demand made
by plaintift’s agent, in June, 1861, this currency was no longer used as
money, or a circulating medinm, but was bought and sold as a commod-
ity in this community, at about sixty cents on the dollar.

That its ‘value on the 14th October, 1861, was from sixty-five to sev-
enty cents on a dollar. That it had been the uniform usage and custom
of banks and bankers, in the community where this currency was depos-
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ited with them in the usual course of dealing between depositor and
banker, to repay the depositor either in the same kind of bank bills, or
the coin value of such bills at the tine payment was demanded and

~made. That this usage and custom was well known to plaintiff.

That while this currency was so used as money, it was the usage and
custom of bankers, when the bills and notes of other banks than those
of Illinois were deposited, and also when coin or exchange on New York
was deposited, to give the depositor a specific credit in the kind of funds
deposited, and repay him in like funds, which usage and custom was
known. to the plaintiff, or to pay or credit him the premium, which such
funds were worth over and above Illinois currency, which usage was
known to the plaintiff. That the issues ot the Illinois banks have always
been as a whole a depreciated and fluctuating currency. That coin was
always worth from one-fourth to one-half of one per cent. more than ex-
change. '

That the figures of 800 on the lett hand side of the receipt or letter of
advice was intended to signity and does signify the amount of New York
exchange sold defendant. And the 93-76 meant the difference -of value
of such money in currency, and that the value of the currency depreci-
ated from that time. This part of defendant’s offer and which is included
in brackets, the plaintiff admitted to be true.

Plaintiff’s counsel stated that they claimed $758.20 of the deposit
with interest from 1st July, 1861.

The defendant also offered to show that it was the usage and custom

» of defendant in this community and all other banks, to repay depositors

in the same currency, or in its coin value at time of payment; whether
the evidence of indebtedness was such as was oftered in this case, or in
any other kind of acknowledgment or credit that was given on its re-
ceipt.

To the admission of all which testimony the plaintiff then and there
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objected, and the court sustained the objection, and excluded the evi-
dence, to which the defendant then and there excepted.

The above was all the evidence admitted or offered in the case.

The court then found the issues for the plaintiff’ and assessed his dam-
ages at the sum of $792.31.

The defendant then moved for a new trial, becaunse:

‘1. The court admitted improper evidence for the plaintiff.

2. DBecause the court excluded proper evidence for the defendant.

3. DBecause the finding of the court is against the law and the evi-

dence.

Motion overruled and exception by defendant.

Errors Assigned.

1. That the court erred in admitting in evidence the letter of ad-
vice offered by plaintiff under the common counts of the declaration.

2. That the court erred in excluding the evidence offered by defen-
dant below.

3. That the finding and judgment of the court is against the law
and the evidence.

4. Thatthe finding and judgment of the court under the declaration
and evidence should have been for the defendant below.

&. That the judgment was larger than the plaintiff was, under the
evidence, entitled to.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION.

APRIL TERM TEEEREOF, A. D- 1882.

THE MARINE BANK, OT CHICAGO, PPff. in Ervor, )
;No. 164.

8.
WILLIAM BIRNLEY, Det’t.inz Error.

POINTS AND AUTHORITIES FOR PLAINTIEFF IN ERROR.

This was an action of assmmpsit; the declaration contained only the
common counts, and plaintiff below offered the following instrument in
evidence:

¢ Tue Marize Baxk or Cuicaco, |
¢« CurcAGo, ILr., April 17, 1861. |

¢ Winniay Birsey—Dear Sir: 1 credit your account this day, cight
hundred and seventy-six dollars, received from yourselves, in Zllinois
CUPTENCY .

“ 8300 Respecttully yours,
“«Pr. 9% 76 1. B. Dox, Cashier.

« $876”

Sandford, a witness for plaintiff, testified, that Scammon, President of

the Marine Bank, told him that this credit was for S500, in gold, and
the 76 was 94 per cent. premiwm on the gold in Ilinois currency,
added to that sum, whiclt was deposited by plaintifft below with defend-
ant below, (page 3 Abstract,) and that he had demanded payment of® it
from defendant, and received but a part of it.

The defendant called a witness, 11 B, Dox, who swore he had been
engaged in the banking lusiness, at Chicago, and asked him to «fate




Y
what *Illinois currency” was at date of the letter of credit, and
the meaning of those words as used in the instrument offered in evi-
dence, with a view of showing what defendant received of plaintiff, and
then insisting, by way of defence, that it was only liable to plaintiff' for
the real value, in coin, of such currency, at the time payment was
demanded.

Plaintift objected to this evidence, and the Court sustained the objec-
tion on the ground that defendant was estopped to deny it was liable for
anything less than the credit it had given the plaintiff in coin or par
funds !

The defendant below offered much other proof, which was all excluded
by the Court, and is fully set out in the Abstract.

We will notswell this brief by quoting it; it is fully set out in the
abstract.

The case, in brief, is this : Birney deposited $800,in coin or its equiv-
alent, with the Marine Bank ot” Chicago, which credited him the differ-
ence in value between that and Illinois currency, amrounting to 876, and
the Court below excluded all evidence of what “Illinois currency” was,
and held the Bank liable to Birney for coin or par funds, equal in real
as well as nominal amount to 8875 !

It this was right, then Birney made, and the Bank lost §76, quicker
than was almost ever done before by two parties acquainted with busi-
ness matters, and the door which has always been open for the admission
of parol evidence to explain and apply commercial terms aad language,
is suddenly closed against a party, who will, in consequence, suffer a
great loss.

I. The defendant should have been allowed to prove what the words

“Tllinois currency” meant.

“The meaning of terms of art and science, technical phrases, and
“words of local meaning, when employed in an agreement, may be
“proved by extrinsic evidence, and when used in an agreemient, the
“presumption is, that the parties understood their meaning, and em-
“ ployed them according to their local signification.”

24 Illinois, 123, Myers et al. vs. Chas. Walker ct al., meaning of word
“ season.”

23 Wendell, 71, Z%ompson vs. Sloan et al, in case of a note payable
in ‘¢ Canada money.”

5 Hill, 437, Zinton vs. Lock, as to meaning of word ¢ day.”

13 Peters, 89, Bradley vs. The W. Ad. & G. Packet Co.,ns to meaning
of word *route.”

23 English Com. Lay, 169, Smith et al., vs. Wilson, meaning of word
‘¢ dozen.”

2 Kernan, 40, Dana et al. vs. Fiedela, meaning of commercial abbre-
viations.

2 Greenleat Evidence, 280-292.

2 Phillips’ Evidence, 708-787,
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The testimony which ought to have been admitted, would have shown
that the words ¢“Illinois currency” meant bills of the banks created un-
der the banking law of Illinois, and that they were of a depreciated,
fluctuating value.

That it was a depreciated currency, was evident from the fact that it
was worth 9% per cent. less than gold, the standard of value, for this was
the difference agreed upon by the parties.

In determining the meaning to be given to the words « currency,” and
«Tllinois currency,” the Court below, in this and other cases, felt bound
by former decisions of this Court, which are the following :

20 Illinois, 144, Swift et al. vs. Whilney.
21 Illinois, 101, Zrowbridge ct al. vs. Scamen.

These cases decide (and we say it with all deference,) correctly, that,
in the absence of proof to the contrary, the words “currency,” ¢ current
bank bills,” &e., prima facia, imply bills that pass at and for par, as for
money. This is the presumption; but when the presumption is
rebutted by positive proof, that the parties used the words in a different
sense, and that they distinetly understood and dealt with each other
on the knowledge that ¢ Illinois currency” meant bank bills worth 94
per cent. less than par, or than gold, the Court should not shut its eyes
to that state of facts, and hol.l that the Bank received of Birney, and was
liable to pay him, $876 in par tunds, for §800 in gold.  *

The Bank ought to have been allowed to prove that ¢ Illinois cur-
rency” had a ‘““local signification,” and what it was.
20 Illinois, 255, Moore vs. Morris.

Any other interpretation of the contract would inflict on the Bank a
loss of $76, and give Birney a gain of the same amount, which neither
of them contemplated at the date of the transaction.

The Bank theu held $876 of “ Illinois currency” for Birney, which
was a depreciated, fluctuating currency, and had Birney demanded it of
the Bank at that time, he would have been entitled to recover only its
actual value at the time of demand.

12 Illinois, 184, Smith et al. vs. Dunlap, and 14 Illinois, 103, Steven-
son vs. Unkefel, settle this to be the rule of damages in such cases.

The Bank and Birney had converted the latter’s gold into a depreci-
ated currency, by agreement, and their relations to each other were
thenceforth based upon the value of this currency at the time it should
be called for.

II. The defendant below also offered to show, that it was its usage and
custom, as well as of all other bankers in that place, when such dealings
had taken place between the Bank and a depositor, to repay the deposi-
tor in like funds, or “ Illinois currency,” or to discharge its liability for
such currency by paying the depositor its actual value at the time of
payment, and that this usage of the Bank with which he dealt was
known to Birney.
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The usage of a Bank is binding on all persons dealing with the Bank,
whether they know the usage or not.

1 Cushing, 177, Dorchester & Milton Banl: vs. ZVew Ergland Bank.
1 Peters, 25, Bank of Waushington vs. Lriplett.

Iad this proot been made, it would then have appeared that Birney was
only entitled to either the “currency” itself, or its value at the date of’
his demand for payment; and to exclude the evidence and hold that
he was entitled to recover $876 in par currency or coin, is to change
the fair agreement and understanding of the parties, and make a new
contract for them, wholly at variance with the rights and liabilities
established between them by their own lawful agreement.

The Bank also offered to show that the currency fluctuated in value,
and that its custom was to repay the depositor of such currency
either in like Dills, or its coin value at date of demand, all which
being known to Birney, he took the risk of the fluctuations, and the
Bank ought to have been allowed to prove what was the value of the
currency at time of demand.

To refuse this was error, as was decided in 12 Illinois, 184, and 14
Illinois, 108.

It matters not, in the present condition of the case, what was the
value of “Illinois currency” at the time Birney demanded payment,
or how the $76, for which his checks were drawn, had been paid, al-
though the proot offered would have shown it was only worth 60 or
70 cents on the $1 00, at date of demand in June, 1861, for the Bank
ought to have been allowed to show what it received of Birney, what
was the contract and agreement between the parties, (for no written
or express contract was made between them,) and when all this proof
was before the Court, their rights could have been fairly settled.

For excluding the proof offered by defendant below, the judgment
ghould be reversed. There are other questions connected with this
subject which will receive attention in subsequent cases.

We only insist, in the present case, on being allowed to prove what

ras the agreement between the parties; when that is shown, the legal
or other consequences of their agreement can be considered.
McCAGG & FULLER,

TIIOMAS HOYNE, Lor Plaintiyf in Lorror.

Of Counsel.

April 23d, 1862.
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SUPREME COURT OF ILLINOS,

TIIIRD GRAND DIVISION,
APRIL TERM THEREOF, A. D- 1862.

e rror to Superior Court of

MARINE BANK OF CHICAGO \
: B ol
WILLIAM BIRNEY. e HGlicago

The plaintift’s points and argument would be hard to answer, if the
facts were as assumed. The letter of credit does not bear him out. It
is not true, as a matrer of fact, that defendant deposited Illinois cur-
rency, or agreed to take back Illinois currency. The lctter of credit
shows that defendant paid in in value $876 in Illinois currency, not
$876 of Illinois currency. IHad we deposited that amount in value, as
we did, in corn, wheat, horses, or any other kind of property, it does not
result in law that we are to take back corn, wheat, horses, or other pro-
perty in kind, in liquidating that account. Nor is it true that the
law will make the depositor bear the depreciation that may be suftered
Ly that kind of property in which the value was paid. By the general
principles of law governing banking operations, a depositor parts with
his property in the coin, checks, or bank bills, paid into bank on a gene-
ral deposite account, and the bank acquires the property and ownership
of such deposite, and becomes debtor for the amount to the depositor.
T'he plaintiff assumes, in this case, that the deposite was a special one
in currency, which would throw upon Birney its loss by thett, tire, or
depreciation, or that it was deposited upon a special agreement to repay
to him $876 of Illinois currency. Now, neither of these positions or
assumptions is true. The letter of credit shows the contrary.

If it was a special deposite, then the property in the identical bills
deposited remained in Birney, and should have been kept, and returned
to him on demand. If the agreement was special to repay the numerical
number of dollars in Illinois currency, then the case would fall within
the facts in 12 Ills. 184, and 14 Tlls. 103. Dut there was no such con.
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tract here. The letter of credit was the contract, and that nceded no
explanation. It was plain, and easily understood. Under the pretense
of explaining technical terms, or terms and usages of banking, the plain-
tiff has attempted to prove a special contract different from the face of
the letter of credit. ITe hasno right to alter or change this contract any
more than any other. When a bank receives and places to a customer’s
credit, so many dollars in value, it matters not whether it is coin, bills,
or the value of the proceeds of bills of exchange or other property, the
contract and obligation between them is the same—and that is, that the
bank will return the full value back again.

In doing this, it is wholly immaterial whether it is repaid in coin,
bank Dills, bills of exchange, or other property, so that the full amount
in value is returned. Had the Bank offered enough in value of the 111i-
nois currency, we would even have taken that; but its offer was not of
this currency, but in uncurrent stump-tail, at par, when it was worth
only 60 cents on the dollar, and when it had ceased to be currency.
Even had ‘the deposite been payable in currency, it would have been
necessary to ofter enough of' it to meet the value due, which was $876.
This was the face of the contract. But although we had the advantage
of the Bank on the face of the contract, yet we did not use it. We had
deposited only §800 in cash, and, having received part back, we have
only taken judgment for the balance ot our $800, with interest from 1st
July, the date of demand.

—

The plaintiff’s imaginary hardship and-wrong does not then exist in
this case. We insist upon trying the case upon the facts in the record,
and not upon an imaginary one. We deposited a bill on New York,
worth in cash here $800, and we received a part back, and have taken
judgment for the balance, with interest irom tlme of demand. Now
this is fair, just, and equitable, instead of trying to enforce such a hard
and unconscionable case as is presented in plaintiff’s brief. The plain-
tift has received full $800 of us in good money, and now asks us to take
60 cents on the dollar, in full payment. “Che wrong is sought to be per-
petrated by the plaintift upon the defendant.

With this statement of the case, we leave it with the Court to do us
simple justice, by giving us back the balance of what we paid in, in
cash.

SCATES, McALLISTER & JEWETT,
Counsel for Defendant.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION.,

APRIL TERM THEREOF, A. D. 1862.

MARINE B;&;\*K OF CHICAGO Y g 45 Superior Court of

WILLIAM BIRNEY. J ey

The plaintift’s points and argument would be hard to answer, if the
facts were as assumed. The letter of credit does not bear him out. It
is not true, as a matrer of fact, that defendant deposited Illinois cur-
rency, or agreed to take back Illinois currency. -The letter of credit
shows that defendant paid in in value $876 in Illinois currency, not
3876 of Illinois currency. Had we deposited that amount in value, as
we did, in corn, wheat, horses, or any other kind of property, it does not
result in law that we are to take back corn, wheat, horses, or other pro-
perty in kind, in liquidating that account. Nor is it true that the
law will make the depositor bear the depreciation that may be suffered
Dy that kind of property in which the value was paid. By the general
principles of law governing banking operations, a depositor parts with
his property in the coin, checks, or bank bills, paid into bank on a gene-
ral deposite account, and the bank acquires the property and ownership
of such deposite, and becomes debtor for the amount to the depositor.
The plaintiff assumes, in this case, that the deposite was a special onc
in currency, which would throw upon Birney its loss by theft, fire, or
depreciation, or that it was deposited upon a special agreement to repay
to him $876 of Illinois currency. Now, neither of these positions or
assumptions is trune. The letter of credit shows the contrary.

If it was a special deposite, then the property in the identical bills
deposited remained in Birney, and should have been kept, and returned
to him on demand. If the agreement was special to repay the numerical
number of dollars in Illinois currency, then the case would fall within
the facts in 12 Ills. 184, and 14 Ills. 103. But there was no such con.
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tract here. The letter of credit was the contract, and that needed no
explanation. It was plain, and easily understood. Under the pretense
of explaining technical terms, or terms and usages of banking, the plain-
tiff has attempted to prove a special contract different from the face of
the letter of credit. Ile hasno right to alter or change this contract any
more than any other. When a bank receives and places to a customer’s
credit, so many dollars in value, it matters not whether it is coin, bills,
or the value of the proceeds of bills of exchange or other property, the
contract and obligation between them is the same—and that is, that the
bank will return the full value back again.

In doing this, it is wholly immaterial whether it is repaid in coin,
bank Dbills, bills of exchange, or other property, so that the full amount
in value is returned. IHad the Bank offered enough in value of the 111i-
nois currency, we would even have taken that; but its ofter was not of
this currency, but in uncurrent stump-tail, at par, when it was worth
only 60 cents on the dollar, and when it had ceased to be currency.
Even had the deposite been payable in currency, it would have been
necessary to offer enough of it to meet the value due, which was $876.
This was the face of the contract. But although we had the advantage
of the Bank on the face of the contract, yet we did not use it. We had
deposited only $800 in cash, and, having reccived part back, we have
only taken judgment for the balance of our §800, with interest from 1st
July, the date of demand.

The plaintiff’s imaginary hardship and wrong does not then exist in
this case. 'We insist upon trying the case upon the facts in the record,
and not upon an imaginary one. We deposited a bill on New York,
worth in cash here $800, and we received a part back, and have taken
judgment for the balance, with inferest from tlme of demand, Now
this is fair, just, and equitable, instead of trying to entorce such a hard
and unconscionable case as is presented in plaintiff’s brief. The plain-
tiff has received full §800 of us in good money, and now asks us to take
60 cents on the dollar, in full payment. ‘Che wrong is sought to be per-
petrated by the plaintift upon the defendant.

With this statement of' the case, we leave it with the Court to do us
simple justice, by giving us back the balance of what we paid in, in
ash.

SCATES, McALLISTER & JEWETT,
Counsel for Defendant.
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