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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. . 1864.

THE PEOPLE OF THE STATE OF ILLINOIS,
ex relatio, SELAH GRIDLEY,

V8.
LUCIUS FARNHAM, ISAAC LOTT, JOSEPH
S. BIBBINS, WILLIAM WILLIAMS axp
HENRY H. LEWIS. B

BRIEF AND ARGUMENT OF DEFENDANTS IN ERROR,
L

The word town in the act of 1845, for incorporating towns, section one
is used in the general sense as a sattlement of one hundred and fifty inhab-
itants, whether that settlement was within an already platted and surveyed
town or not.

And gives the power and privilege to the white male residents of any
settlement of 150 inhabitants, who may have resided 6 months therein, for
the better regulation of their internal police, to assemble together and vote
for or against incorporation, &c.

The legislature did not intend, evidently, to define in sec. 17 of the same
chapter, the word ‘¢own,” which they had previously used in the former
sections.

They do not asaume to do so, but simply provide in section 17 the man-
ner of laying out a town or addition, &c.

That the Legislature intended to use the word town in those former sec-
tions to meen a settlement of inhabitants or people, whether in a surveyed
or platted town or addition or not, is apparent from section 5, where they
provide that ¢ the president and trustees shall have the power to define the
boundaries of such town.”
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The boundaries of what town ? If, as claimed by the relator, it means
the platted and surveyed town, then it is nonsense, for the boundaries of
such a town were already established by the survey and plat, with stones in
the corners, &c.

This courtin 1il, Cen. R. R. Co.v. Williams, 27 1)), p. 48, held that a
town or village may exist although there is no plat, &c., in the manner
pointed out by statute.

If this position is correct the demurrer to the 2d and 3d replications to
defendants plea was properly overruled, as it was immaterial whether it
was a platted and surveyed town or not.

II.

There was a town called Newark in Kendall County, on W3} of sec. 5
and E} of sec. 6, T 35 N, R 6, E of 3d p. m., at the time of a meeting to
vote on incorporation was held, containing at least 300 white male inhab-
itants. See record, bill of exceptions, p. 85, testimony of Asabel Newton
and Alanson Robinson.

And in 1849, at the precinet house of said Newark, there wasa meeting
of the legal voters of said town to vote for and against incorporation ;
written notices having been posted up in three public places in the town
before the meeting. The meeting proceeded to elect -a moderator and
clerk, and 80 votes were cast for incorporation and 8 against. See Record
p. 36, 37, the testimony of Alanson Robinson and Asabel Newton.

So far there was a compliance with the statute.

On the 17th of Feb., 1849, and within 20 days of former election (see
p- 36, testimony of A. Robinson) there was an election of trustees, and 5
trustees were duly elected. Bill of exceptions, Record p. 81. A meeting
of the trustees was held and president and clerk elected. Record p- 32.

An ordinance was passed Feb'y 20th, 1849, defining the boundaries of
the town, and Feb’y 26, 1855, an amendatory ordinance defining the
boundaries of the town, (Record p. p. 82 and 83,) which boundaries include
the premises mentioned in the relators information.

It was also proven on part of defendants that trustces and other officers
provided for in the general layws of this State in relation to municipal cor-
porations had been elected annually since the year 1849, except one year,
and that said trustees had from time to time passed ordinances, &e.

Record p, 87.
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Showing an user on part of defendants.

The act of incorporation and proof of acts under it as user are sufficient
" evidence of the organization of the corporation. 1 Wend. 555; 8 Wend.
296 20 IIl, p, 197.

IIT.

But the relator says, that books of the corporation and the entries and
ordinances therein therein were improperly introduced in evidence.

The minutes and entries made by the officers of a corporation, if it
appear that they have been keptin a proper place and by a proper person
are admissable. 1 Wend. 555: 6 Wend. 655; 4 Peters 349; Angel &
Ames on corporations, 471, 472, and are evidence of legality of the pro-
ceedings of the corporation. Angel & Ames on corp. 471, 472 ; 13 Il p.
523, 624 ;. Hall v. Carey, 5 Georgia 239.

The books of a corporation are competent evidence for the purpose of
showing the acts and proceedings of the corporation. 10 Johns. 154 ;
5 Wheat-'420 ; 13 III. 523 ; 4 Randolph 578; 10 Ala. 82.

But there is evidence aliunde, of the original incorporation of the town
and the election of the just board of trustees and don’t depend upon the
books. See cvidence of Alanson Robinson and Asabel Newton, Record
p- 36.

10

Asabel Newton testifies p. p. 34, 85 and 86, that a certificate of the
state of the polls at the first meeting was delivered to Geo. W. Hartwell,

then the Clerk of the County Commissioners Court, to be put on record in
his office.

There is some little discrepancy in the testimony on this point. But we
claim that the requirement of sec. 10 of chap. 25, R, S., is only directory
to the president and trustees, to deposit such certificate with the clerk of
the County Commissioners Court ; and if the proper number of vcters have
voted in favor of incorporation according to law, and have duly elected
trustees, and have acted under such incorporation, the leg.lity of the incor-
poration will not be effected by a failure of the first trustess to perform
their duty in depositing such certificate with the County Com’s Court.

o N o iy & 4
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V.

The public have for a long time, to-wit, ever since 1849, acquiesced in
the exercise of the corporate powers by the president and trustees of the
town of Newark, and the Legislature of this State by an act passed in 1857,
entitled an act to extend the jurisdiction and powers of the president and
trustees and constables of the towns of Oswego and Newark, in the county
of Kendall, recognized the suid president 2nd trustees of the town of New-
ark, as a municipal corporation. See Laws 1857, p. p. 1328, 1331, Sec:
tion 7 of that act, p. 1831, expressly speaks of the ¢ corporation of the
town of Newark and the officers thereof.”

This aot is mentioned and referred to both in the affidavit of the relator
accompanying the information, Record p. 6, and in defendants plea, and
there set up. Record p. 16.

And this court in Jameson v. The People, 16 Ill. p. p. 258, 259, ex-
pressly decide that where a municipal corporation has been recognized by
acts of the General Assembly empowering it to act, all enquiry into the
original organization of the corporation is precluded.

The case here quoted was a quo warranto vs. the defendants as president
and trustees of the town of Oquawka, and the principles there enunciated
geem to cover the whole case before this court.

The court there say, * Were we to hold, after this acquiescence of the
public and these recognitions f the Legislature, that the town remains
unincorporated on account of some defect in its original organization asa
corporation, what confidence could individuals have in the validity of secu-
rities emanating from these local authorities.”

And again, ‘Municipal corporations are ereated for the public good—
are demanded by the wants of the community ; and the law, after long con-
tinued use of corporate powersand the public acquiescence, w:ll indulge in
presumptions, in favor of their legal existence;” quoting several cases
which bear out the position,

And again, “It would seem incompatible with good faith and against
public policy, although irregularities may have intervened in the organi-
zation of the town, now to hold that it is not a body corporate,”

What more can be said on the part of the defendants in this case after
the language of the court above quoted. We leave our case in the hands
of this court, confident that this court will reaffirm the principles enunciated
in the case last quoted, and the judgment of the Circuit Court will be
affirmed.
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ADDITIONAL POINT OF DEFENDANT IN ERROR.

In answer to the point made by plaintiff in error, that there is no evi-
dence in the record of the publication of the ordinances defining the bound-
aries of the town, we have only to say that even if it be 80, it is Zmmaterial,
for the reason that the public in general, and the relator in particular, have
for a long time, ever since 1849, acquiesced in the exercise by the presi-
dent and trustees of the town of Newark, of corporate powers over the
land embraced in said ordinances, including the land embraced in the
information gnd complaint in this case; and the relator, Selah Gridley,
was himself for two years, to-wit, 1856 and 1857, one of the trustees of said
town, see Record p. p. 46 and 47, and should be estopped now from deny-
ing the corporate powers of said town over said land.

CHAS. WHEATON,
For Defts in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION

APRIL TERM THEREOE, .A. D, 1864,

“THE PEOPLE &oc. ew rel.
SELAH GRIDLEY,

]

vs.

LUCIUS FARNHAM, ISAAC ! Error to Kendall,
LOTT, JOSEPH S. BIBBINS, '
WILLIAM WILLIAMS Axp I
JHENRY H. LEWIS. J

POINTS AND AUTHORITIES FOR PLAINTIFFS IN ERROR.

The only persons who can vote for incorporation and become incorpo-
rated under the general law of this state providing for the incorporation
of towns, are the actnal residents within the limits of towns surveyed,
Inid out and recorded in accordance with said law, and having not less
than 150 inbabitants.

The 1st sec. (Rev. Stat. p. 111) provides that ¢ whenever the white
wale residents of lawful age of any town in this state, having not less
than 150 inhabifants, shall wish to become incorporated for the better

vegnlation of “their interual police, it shall be lawtul for said residents”
to assemble and organize a meeting at some place in said town, choose
a president and clerk, ete., etc.

The 2d section provides that “if it shall appear that two-thirds of the
voters present are in favor of being incorporated, the president and clerk
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shall deliver a certificate of ths etate of the polls to e élected as'heréin-
after provided.”

The latter sections of the same act provide that whenever a ©town z
chall be laid out, it shall be surveyed by the county surveyor, and that.a
plat shall be made, certified, acknowledged and recorded, and stones
planted at the corners. A penalty is imposed for neglecting to plant
stones, causing a survey or plat to be made in any other manner than
that prescribed, or selling lots nntil all the provisions of the law are com-
plied with.

Tt is evident that the word “Zown” in the lst section of the act in-
cludes tersitory surveyed and platted in accordance with the latter part
of the act only. Because,

1st. There were no other towns known te the law of this state at the
time of the passage of the act.

9d. There is no mode of determining the number of inhabitants, or
who is entitled to vote upon the question of incorporation, except by
reference to the plat.

3d. The act gives the owner of land the exclusive right to lay it out
into town lots, streets, &c., at such time and in such form as he sces fit,
and the corporation has no power to compel him to do so, or to take any
portion of it for the public use unless it be granted or dedicated for thas
purpose; sec. 17 to 23 inclusive. This reservation to the owner would
seem to leave the question whether his land should be submitted to the
jurisdiction of a corporation, to be determined by him until it is laid out
in accordance with the law. 3

4th. The confirmation of the right of the owner to use his land with-
out converting it into town lots, includes and ¢ mfers the right to such
use unencumbered by the onerous and unnecessary burdens which a cor-
poration would impose.

5th. The act prohibits the laying out of towns in any other manner
than that therein prescribed, and also the disposing of, selling or leasing
of any lot until all the requisitions of the act are complied with; thus
preventing the formation of towns or villages ou territory not legally laid
out. Sec. 24 and 25.

The power given to the Trustees by the 5th section “to define the
boundaries” of the town, merely confers the right to determine the ori-
ginal boundaries, and not to fix new ones, unless, perhaps, for the par-
pose of embracing new zdditions or out lots.

Ao Zvitra ciap poo Lo J

[



II.

The certificate of the state of the pollsavas the best evidence, and no
other could be introduced.

Cole on Crim. Inf & Quo Warranto,(Law Lib, Vol. 31,) p. 221.
Act, Sec. 2 &:10.

Jackson vs Leggitt, T Wend. 378.
. Coffin vs. Collins,, 17 Maine, 442.

Owens vs. Speed, 5 Wheat. 620.

The loss of the certificate was not established. Tt is at least probable
that it remained in the posseseion. of :Cook Hartawell or Haollent ack, and
none of them made any search except Iartwell, and he ouly in the
clerk’s office.

It the ex'stence of the corporation can e shown by user (which is
‘not admitted,) the user must be shown by legal evidence.

Before the book was admissilile, it was necessary to prove that it was
the record of a corporation; had been publicly kept as such, and came
from the proper custody, and that the entrics were of a public nature
‘and made by the proper officer.

Grant on Corp. {Law Lib. Vol. 55,) p 317.
Whitman vs. Granite Church, 11 Shep. 236.
-Cole_on Quo Warranio, 227.

Devwitt vs. Yeates, 10 John. R. 154

This proceeding puts the legal existence of the corporation directly in
issue, and the owus probandi is on the defendants, who must prove their
title as pleaded. The people are not bound to show anything.

Cole on Crim. Inf. & Quo Warranto, (Vol. 31, Law Lib.) 217.
Angell & Ames on Corp. See. 756.
Clark vs. People, 15 111 p. 213.

The boolk conld not Le treated as a corporation book for the purposes
of this case until the existence of the corporation, as pleaded: hiad been
establi:h «d 3 and until it was sl own to Le a corparation book, the cntries
could only Le considercd zs the private entries of individuals.

The court admitted the book without any evidence of incorporation.

There was no evidence that tlie book had been pullicly kept, or that
the entries had been made by the proper officer, or that it came from the
proper custody.  On the contrary, it was shown that an entry was wade
by an unauthorized person, of tho proceedings of the election, to deter-
mine whetler the town should become incorporated. This entry was

. no part of the proceedings of the trustees, but it was admitted in evi-
dence.
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Entries aade in corporation books of matters relative to:amy right
claimed by the corporation,.can never be evidence for it.

Grant on Corp. (55 Law Lib.) p. 317, 318 and 319.
Ang. & Ames on Corp. 6006.

3 B. & Ald. 142.

2 Phill. Bv. 295.

Com. vs. Woelper, 3 Sergt. & Rawle, 29.

Jackson vs. Walsh, 3 John. 226.

Cole on Crim. Inf. &e., 227,

Corporation books arc only admissible by way of admissions between
members of the corporation, not against strangers.
2 Phill. Ev. 295.

The acceptance of the charter cannot be shown by user, because the
law requires it to be done by a vote of the people, &c.  The defendants
are bonnd to show the authority for the nser, and the people are not re-
quired to show that it was wrongtul,

III.

There is no evidence that the president and clerk of the first meeting
were sworn, or that they, or auny of the trustces subseguently clected,
wer: residents or frecholders of thetownn

There can be no corperation until trastees are eclected agreeably to
the provisions of the law which requires them to be residents and tree-

holders.
Rev. Stat. p. 112, Sec. 4.

The law of 1837 docs not recognize or refer to the present organiza-
tion, nor did it repeal the provisions of the general law, a compliance
with which was necessary to the existence of a corporation. It merely
granted certain powers to the corporation provided it should Le ratified
Ly a vote of the people, Lut they rejected it. I the present organiza-
tion is not a legal one thiere was no corporation at the time of the passage
of the act, and kenee there could be no recognition.  There is nothing
in the language of the act showing that it was intended to apply to an
organization in existence at the time of its passage, but it is applicable
and appropriate to a contemplated one.
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IV.

The ordinances of a town do not take effeet until they are published.

; Rev. Stat. p. 173, Sec. 7.

The ordinances defining the boundaries of the town were never pub-
lished. Should t:e couit hold the organization to be valid, still -we
‘claim that it cannot excrcise jurisdiction over the farming lands of the
relator which have never been laid out or used as !:ow@ri lots.

RV

* 1t is not true that the record shows that the relatoy served two terms

as trustee, or that he otherwise acquicsced in the exercise of corporate
powers. His affidavit attached to the information shows that he Lias not
been a resident. of the town since 1843, and Le neyer qualitied or scrved
as trustee.

e

DAVID P. JONES,
WSO,

For Relator.
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SUPREME COURT OF ILLINOIS

THIRD GRAND DIV1SION,

APRIL TERM THEREOF, A. D. 1864,

THE PEOPLE OF-THE STATE OF ILLINOIS, ]
L. rel. GmDLm P&’#s i Error

LUCIUS FARNIIAM, ISAAC LOTT, JOSEPH *‘E""‘”'
S. BIBBINS, WILLIAM WILLIAMS, &
HENRY H. LEWIS, Def’ts in Error,

to Kendall,

ABSTRACT OF RECORD.

On the 15th day of January 1863, the State’s Attorney, by leave of
the Cirenit Court of said Kendall County, exhibited to the same an
information in the nature of guo warranto upon the relation of Selah
Gridley, against the defendents in error, in substance as follows :

Information.

The 1st Coant alledges that the defendants in error, or the -———day
of March, A. D. 1862, at the town of Newark, in the county of Ien-
dall aforesaid, did use and exercise, and thence continually afterwards
to the time of exhibiting this information, hath there nsed and exercis-
ed, and still do there use and exercise without auy legal warrant, lawtul
anthority, or right whatsoever, the oftice and privileges ot trustces of
the town of Newark in said County, and, for and during all the time
last atoresaid, have there claimed and still do there claim to be trustees
of said town, and to have, use, and enjoy all the liberties, privileges
and franchises belonging to the office of trustecs aforesaid, belonging
and appertaining during all the time last above mentioned; whereas
in trath and in fact said town of Newark was never incorporated, which
said office, liberties, privileges and franchises, they the said defendants
during all the time last aforesaid, without any legal warrant, lawful
authority or right whatsoever, hinve usurped and unlawfully held and
executed, and still do usurp, un]u“iull) hold and execute, that is to say,
at the town of' Newark in said county, contrary to.the form of the Stat-
ute, &c.



45

2

The 2d Count alleges that said defendants in error on the day
of March, A. D. 1862, in said county, did use and exercise, and thence
continually afterwards, to the time of exhibiting this information, hath
there used and exercised, and still do there use and exercise, without
any legal warrant, lawtul authority or right whatsoever, the offices and
privileges of trustees of the town of Newark in said county, under the
laws of the State of Illinois relative to incorporated towns, over and
upon the south-west quarter of the north-west quarter of section five, in
township thirty-five north, of range six east ot the third principal meri-
dian in said county, belonging to said Selah Gridley, and without the
limits and jurisdiction of said town of Newark, and for and during all
the time Jast atoresaid, have there claimed and still do there claim to
exercise and use the offices and privileges aforesaid, at the place and in
the manner aforesaid, which said powers, liberties, privileges and fran-
chises, they the said defendants during all the time last aforesaid, with-
out any legal warrant, lawful authority or right whatsoever, have usurp-
ed and unlawfully held and executed, and still do usurp, unlawfully hold
and execute the offices and privileges aforesaid, at the place and in the
nanner aforesaid ; that is to say, in the said county of Kendall, contra-

to the form of the Statute, &c.

the 13th day of January A. D. 1893, there was filed in said Court
id information, the following

TSy,

Afidavit. -~

*LLINOIS; § And of the January Termof-the
Jounry, 5% Cirenit Court of said County, . p. 1863.
© THE STATE OF ILLINOIS,

’. SELAn GRIDLEY, I
_Vs. - L

+ ISAAC LOTT, JOSEPH ¢
\M WILLIAMS, & HEN- |

J

P

Quo Warranto.
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SELAII GRIDLEY.

Subscribed and sworn to before me the 15th day of Jan. A. D. 1863.
G. M. HorLessack, Clerk.

Tiled January 15, 1863.
G. M. Horrensack, Clerk.

On the 19th day of Janunary 1863, the Detendant filed the following

Plea.

And afterward upon the 19th of January, A. D. 1863, the same being
still one of the court days of the January Term of the Kendall County
Oircunit Court, setting as aforesaid, come the said Lucius Farnham, Isaac
Lott, Joseph S. Bibbins, and William Williams, and filed in said court
their pleas to said information in the words and figures following, to-wit:

STATE OF ILLINOIS, | Kendall County Circuit Court,
KiyparL Couxnry, g January Term, 1863.

THE PEOPLE OF THE STATE OF ILLINOIS,
FEz relatio Senan GRIDLEY, ?
VS. Information for
LUOIUS FARNHAM, ISAAC LOTT, JOSEPH Quo Warranto.
Q. BIBBINS.WILLIAM WILLIAMS, & HEN- |
RY H. LEWIS. ]

And now, in this same Term, the said Lucius Farnham. Isaac Lott,
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William Williamns, and Joseph S. Bibbins, come by Charles Wheaton,
their atto.ney, and having heard the said information, complain that
they are by color thereof grievously used and disquieted, and this un-
justly, because protesting that the said information and the matters
thereis: contained are not sufficient in law, and that they are not obliged
by the law of the land to answer thereto, for plea they say, that they do
not think that the said people ought to impeach or trouble them by rea-
son of the premises in the said information mentioned and specified,
because they say that under the general laws of the State of Illinois
relative to incorporate towns, passed by the Legislature of this State of
Illinois in 1845, the inhabitants of the town of Newark, in the said
county of Kendall, at a meeting of the said inhabitants of said town of
Newark, held on the 10th day of February A. D. 1849, pursuant to no-
tice of the time and place of said meeting which had been previously
given of the time and place of such meeting ten days before said meet-
ing, by setting up written notices in tliree of the most public places in
said town, at the precinct house in said town, the white male inhabi-
tants of said town of lawful age who had resided six months therein,
(which said town of Newark then had not less than one hundred and
fifty inhabitants,) did assemble themselves together in public meeting at
the said precinet house, a public place in said town, and being so assem-
bled did proceed to choose and did choose Asa Manchester Pxes1dent
and Alanson Robinson Clerk of said meeting, both of whom were duly
sworn faithfully to discharge the trust reposed in them as president and
clerk ot said meeting. And then the inhabitants as aforesaid of said
town did proceed to decide by vote, wiva wvoce, whether they would be
incorporated or not, and after the said inhabitants of said town had so
voted, there appeared to be thirty-one votes for incorporation of said
town 'md three for not incorporating said town, from which it appears
that two-thirds of the voters present at said meeting were in favor of in-
corporating said town, and at said meeting thirty-one votes were thus
cast for incorporating said town and three cast against incorporating.
And the said president and clerk, after said votes were given in, then
and there certified under their hauds the number of votes given in favor
of incorporating, and the number against being incorporated, and it then
and there appearing that two-thirds of the voters present at said meeting
were in favor of being incorporated, the said president and clerk did de-
liver a certificate of the state of the polls at said meeting to the Board
of Trustees afterwards elected as hereiuafter set forth. The qualified
voters of the said town of Newark having decided at said meeting as
aforesaid, that they did wish to be incorporated, the said Alanson Rob-
inson, Clerk of the said just meeting, did thereafter give five days’ pre-
vious public notice to the said voters of said town to assemble at the
a public place in said town on the
17th day of February A. D. 1849, the day named in said notiee to elect,
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by wiva voce vote, five residents and freeholders of said town for trustees
of the same, to hold their office for one year, and until other trustees are
chosen in their place. And the said qualified voters of said town did
on the 17th day of February A. D. 1849, pursuant to said notice, assem-
ble at the said a public place in said
town, and being so assembled the president and clerk of said just meet-
ing did preside, and the said qualitied voters did then and there duly
elect by viva voce vote the following persons trustees for said town, viz :
Willett R. Murray, Nelson D. Sweetland, George B. Hollenback, Henry
W. Kennedy, and Peter Fritts, and afterwards, to-wit : on the 20th day
of February A. D. 1849, the said trustees of said town so elected as
aforesaid, met together in said town, apd before entering on.their duty
as such trustees, took an oath to discharge said duty according to their
best abilities, and then and there having taken said oath, the said Board
of Trustees chose out of their own body George B. Hollenback Presi-
dent of the Board of Trustees of the said town of Newark. And the
said prosident and trustees of the said town of Newark so elected and
qualified as aforesaid, and their successors in office, became and were
from thenceforth under the said laws of the State of Illinois, both in
law and equity a body corporate and politic by the name and style of
«The Fresident and Trustees of the town of Newark”; and as such
body politic and corporate, by virtue of said incorporation as aforesaid,
the said president and trustees of the town of Newark and their succes-
sors in office, had from that time thenceforth, and have under the said
laws of tho State of Illinois, among other powers granted by said laws
the power to define the boundaries of said town, provided the same shall
not exceed one mile square, and to levy and collect annually a tax on all
the real estatc in such town not exceeding 50 cents on every hundred
dollars of assessment valuation thereof.

And these defendents further say, that the said president and clerk of
the said just meeting did deliver to the said president and trustees so
clected as aforesaid, a certified statement in writing of the polls at said
just meeting, and the said president and trustees did deposite the same
with the then clerk of the Couunty Commissioners’ Court of said Ken-
dall County, to be entered on record in his office. And these defend-
ents further say, that successors to the said president and trustees of the
town of Newark werc under the said general laws of the State of [1I’s rel-
ative to incorporated towns as aforesaid, duly elected as trustees ot said
town of Newark from time to time until the third day of March A. D.
1862, when these detendants, Lucius Farnham, Isaac Lott, and William
‘Williams, together with Joseph 8. Bibbins and Henry H. Lewis, were
duly clected trustees of the said town of Newark as hercinafter set
forth. And these defendents further say, that the said just named Board
of President and Trustees so elected as aforesaid, at their jyst meeting,
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14 a5 such Board held on the 20th of February 1849, defined the bounda-
vies of said town of Newark by ordinance, as follows :

«Sperion 1. Be it ordained by the President and Board of Trustees of
the town of Newark, that the incorporation of said town shall include
the following tracts of land, to-wit : Commencing at a point one- -half mile
due north of the centre and running due east onc-halt mile to the half
section line, thence south along t]mt line one mile to the sectinn line
which divides section five from section cight, thence west along that
line one mile to the half section line which divides section six, thence
north along that line ore mile to the north section line of section six,
thence east one-half nnle along that line to the place of beginning, con-
taining one mile square,”

And afterwards to-wit, on the 26th day of February A. D. 1855, the

" then president and trustees of the said town of Newark, duly elected as

- successors of said just mentioned Board of Trustees and their success-

15  ors from time to time duly elected until the 17th day of February A. D.

1855, when said last mentioned Board of Trustees were duly elected,

consisting of Asa Manchester, Warren M. Swectland, Heury R. Fow-

ler, Sumuel Bingham, and Sanmel S. Wright, ot which Board of Trus-
tees the said bamuel S. Wright was duly olected president by said Board,
duly passed an ordinance amending the said just ordinance defining the
boundaries of said town of Newark, and defined anew the bouudaucs of

said town, so that the same should be as follows :

“Commencing at the north east corner of section number six (6),
thence running cast on the north section of section five (5) one-
halt mile, thence south along the half section line dividing scctions tive
and eight (5 & 8), thence west along said section line one mile to the ,
half section line dividing section six (6) north and south, thence north
along said hall section line to the north section line of section six,
thence east along eaid scction line onc-half mile to the place ot begin-
ning; and embmunrr the west half of section No. tive (5) and the east
half of section No. six (6), in township No. thirty-five (35) north, of
range No. six {6), east of the 8« principal meridian, in the County of
Kendall and State of Illinois,”—which have been the boundaries of
said incorporated town of Newark ever since said 26th day of February
1855, and were said boundaries of said town at the time of exhibiting
the said information herein, and now are; and these defendents say that
the said south-west quarter ot the north-west uarter of section five, in
towm]np thirty-five north, of range six cast of the 3rd principal meri-
dian, in said county ot Kendall, in ~a1d information mentioned and des-
cx-ibed, are within the jurisdiction of the said corporate town of New-
ark, and are included in said boundaries of said town, and have been
ever since said 26th day of February A. D. 1855. Aud these defendants
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turther say, that the Legislature of the State ot Illinois, at its session iu
1857, passed an act extending and increasing the powers of the Presi-
dent and Trustees of the said town of Newark, which said act so extend-
ing the powers of said President and Trustees of Newark was to become
a law if the qualified voters of said town ot Newark should vote in fa-
vor thercof. And these defendants say, that on the 29th of May A. D.
1858, an election was held at the public school house in the said town of
Newark for the purpose of adopting or rejecting said act to extend the
Jurisdiction and powers of the President and Trustces and Constables
of the towns of Oswego and Newark in said County of Kendall; at
which election there was for the act 52 votes, and against the act 54
votes. And that afterwards, in pursuance of a publication of three writ-
ten notices posted in three of the most public places of the time and
place of liolding such election under the direction of the Board of
Trustees ot said town of Newark, an election was held on the 24th day
of March 1860, at the public school house in said town ot Newark, be-
tween the hours of one and five o’clock of said day, tor the purpose of
adopting or rejecting said act passed by the Legislature of the Stat: of
Illinois in 1857, to extend the jurisdiction and powers of the President
and Trustees and Constables of the towns of Oswego and Newark in
said Connty of Ilendall, at whic. clection there were cast for the act
thirty-nine votes, and against the act there were no votes. And the
said act was there and then adopted by the said qualified voters of said
town of Newark. And these defendants further say, that on the 3d day
of March A. D. 1862, at a legal election duly notified of the qualified
voters of the said incorporated town of Newark held at the publieschool
house in said incorporated town of Newark, these detfendants and the
said Joseph S. Bibbins and Henry H. Lewis were duly elected by a ma-
jority of the votes of the qualified voters cast at said clection Trustees of
the said town of Newark as successors of the said just Board of Trus-
tees and their successors as atoresaid ; and afterwards, on the 15th day of
March 1862, these defendants and the said Joseph S. Bibbins were in
said town of Newark duly sworn to discharge their duties as said Trus-
tees of said town of Newark, and then and there entered upon their du-
ties as said Trustces, and duly elected out of their own body Lucien
Farnham as President of said Board of Trustees, and at said time John
Boyne was elected by the said Board of Trustecs as Trustee in place of
Henry H. Lewis, who refused to qualify as trustce aforesaid. And these
defendants further say, that on the 15th day of March A. D. 1862, they
did in pursuance of the said general laws of the State of Illinois relative
to incorporated towns passed in 1845, and the general amendments to
said general laws passed by said Legislature since, and by virtue of said
clection as Trustees as aforesaid, take upon themselves respectively the
office of President and Trustees ot the said town of Newark at the town
and county aforesaid, and by virtue of the premises they then and there
became, and on the said 15th day of March A. D. 1862, at the town and
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county aforesaid, and from thence continnally until the time of exhibit-
ing the said information, were and still are the President and Trustees
of the town of Newark in said county of Xendall, and by that warrant
the said defendants for and during all the time it, the said information,
in that behalf specified, at the s ud town and county, have respectively
used and exercised, and still do use and exercise the office of President
and Trustees of the said town of Newark, and for and during all that
time have there claimed to be such President and Trustees of said town
of Newark, and to have, use and enjoy all the liberties, privileges and
franchises to the said office belonging, as}it was and is lawful for them to
do. And as such President and Trustees of the town of Newark, as
atoresaid, they have, under the said general laws of the State of Illinois,
and in accordance therewith, levied and collected a tax not exceeding 50
cents on a hundred dollars of the assessed valuation thereof upon the
south-west quarter of the north-west quarter of section 5, in township
35 north, of range six (6), east of the 8d principal mendlan in said coun-
ty, belonging to Sdah Gridley, which said real estate is situated within
the bounds of the said corporation of the town of Newark, and always
las been situated within the said boundaries of the said incorporated
town of Newark, and within the jurisdiction of the said President and
Trustees, and they have levied and collected said tax as they lawfully
might. Without this, that the said defendants, the said office, liberties,
privileges and franchises in the said information above mentioned, or
any of them, have usurped and did usurp upon the people of the State of
Illinois, in manner and form as by the said information is above alleged
against thegn.  All and singular which matters and things the said de-
fendants are ready to verify and prove, as the court shall award.
‘Whereupon they pray judgment, and that the said oftice, liberties, priv-
ileges and franchises by them claimed, in manner aforesaid, may be al-
lowed and adjuged to them, and that they may be dismissed and dis-
charged by the court Lereof, and from the premises above charged
against them,
CHARLES WHEATON,
Attorney for Def'ts.

Filed Japyary 19, 1863.
G. M. Horrensack, Clerk.

On the 8th day of April 1863, the State’s Attorney filed the following
Leeplication.

1st. That said Willett R. Murray, Nelson D. Sweetland, George B.
Iollenback, Henry W. Kennedy and Peter Fritts and their successors
in office, at the same time, when, &ec., where, &c., did not become, and
were not thenceforth under the genem] laws of the state of Illinoig, pass-
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ed by the legislature of said State in 1845, a body corporate and politic,
both in law and equity, by the name and style of the President and Trus-
tees of the town of Newark, in manner and form as the said defendants
have in their said plea in that behalf alleged. Conclusion to the coun-

try.

2d. And the said State’s Attorney, in the name and by the authority of
the people of the State of Illinos, further saith, that said town of Newark
as surveyed, platted, mapped and recorded under and by virtue ot the
general laws of the State of Illinois in relation to corporations and towns
then in force, did not have inhabitants to the number of one hundred
and fitty or more, in manner and form as the said Lucius Farnham,
Isaac Lott, Joseph S. Bibbins, William Williams and 1lenry H. Lewis
have in theirsaid plea in that behalf alleged, and this he, the said Stzte’s
Attorney, in the name and by the authority of the people of the State of
Tllinois, prays may be enquired of by the country, &e.

3d. And the said State’s Attorney, in the name and by the authority of
the people of the State of Illinois, further saith, that the said south-west
quarter of the north-west guarter of section five in township thirty-five
north, of range six cast ot the 3d principal meridian, in said county of
Kendall, was never laid out into town lots or otherwise subdivided, and
this he, the State’s Attorney, inthe name and by the authority of the
peonle of the State of Illinois, is ready to verify. Whereupon he
prays judgment, &e.

4th. That said Willett R. Murray, Nelson Sweetland, George B. Hol-
lenback, Henry W. Kennedy and Peter Fritts, in and by said plea al-
leged to have been elected trustees of said town of Newark, did not, 2:or
did any of them, at any time, deposit with the clerk of the county com-
missionevs court of said county of Kendall, to be entered of record in
his office, a cortified statement in writing of the polls of said first meet-
ing, in said plea mentioned, in manner and from as the said defendants
have in their said plea in that behalt alleged.  Conclusion to the coun-
try.

5th. That said defendants at the said time, when, &e., where, &c.,
were and are not the President and Trustees of the town of Newark in
said county of Kendall, in manner and form as the said defendants have
in their said pleain that behalf alleged. Conclusion to the country.

j/W MM——‘. oS

\

- B o o e
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Bill of Exceptios.
Jury waived, and cause submitted to the court for trial.

Defendants, to maintain the issue on their part, introduced Albert
Cook as a witness. who testitied that the book produced in court con-
tained tne records and proceedings of the trustces of the town of
Newark.

The defendants then offered to read in evidence from said beok the
following, viz :

« Klection of Trustees.

«There being an clection of trustees of said incorporation on the 17th
day of Feb., 1849, and, after canvassing the votes, it appeared that the
following persons were duly clected- trustees for said incorporation :
Willett R. Murray, Nelson D. Sweetland, George B. Hollenback, Henry
W. Kennedy, Feter Fritz.”

To the reading of which the State’s Attorney then and there objected,
which objection was overruled by the court, who allowed the same to be
read,in evidence ; to which decision the State’s Attorney then and there
excepted.

The defendants then offered to read in evidence from said book the
following, viz :

« Mecting of Trustees.

« At a mecting of the board of trustces of the town of Newark
George B. Hollenback was called to the chair and Asahel Newton clerk
pro tem. of said meeting. It was moved and seconded that George .
Hollenback be president of the board of trustees of the town of New-
ark ; whereupon he was duly elected. It was moved and seconded thet
Alanson Rolinson be clerk of said board of trustees of the town of
Newark ; whereupen he was duly elected.”

Also entrics in said ook purporting to be ordinances defining the
boundaries of said town, as set forth in the defendant’s plea.

To the reading of which and each and every part thereof the State’s
Attorney then and there objected ; which objection was overruled by
the court, and the same admitted in evidence. To which decision of the
court in overruling said objection, and submitting said entries in evi-
dence, the said State’s Attorney then and there excepted.

il
.
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The said defendants then introduced as a witness Asahel Newton,
who, being duly sworn, testified as follows :

I acted as clerk of the first meeting of trustees. Alanson Robinson
was the first clerk of the board. The record of the proceedings of the
first meeting is in the hand-writing of A. R. Niblo. He was not the
first clerk of the board. A certificate was made out and put into the
hands of Geo. W. Hartwell, then the clerk ot the county commissioners’
court. I have searched for it among the records. I understand it is
lost. I saw it placed in the hands of Wm. Hartwell at the first meeting
of the board, to be filed and recorded in the clerk’s office.

The defendants then introduced as a witness Geo. W, Hartwell, whao,
being first sworn, testified as follows:

I was clerk of the county commissioners court at the time of the first
meeting of the trustees. I have examined the office of the clerk of
that court for the purpose of finding the certificate of the state of the
polls at a mecting of the inhabitants of the town of Newark, to deter-
mine the question of incorporation, and have never been able to find it.
It has never been recorded. It was first stated that Wi, Misner
brought it to be recorded. If it had been delivered to me to be record-
ed, I think I should have recollected it. My bLest impression is, that it
was never delivered to me. No fees were ever paid me for recording
it. I have heard it was sent to Mr. Cook, of Ottawa.

The defendants then recalled Asahel Newson, who further testitied as
follows :

I think Geo. W. Hollenback delivered the eertificate to Hartwell. 1
can’t state positively the number of inhabitants residing in the town of
Newark at the time the meeting to vote upon the question of incor-
poration was held. I assisted in taking an enumeration of children, for
school purposes, and think there was at least 300 white male inhabitants
in the boundaries of the town, as afterwards fixed and defined by the
trustees. DPrior to the meeting of the inhabitants we got up three
notices and posted them in the town ten days before the meeting.

The defendants then called as a witness Alanson Robinson, who, be.
ing first duly sworn, testitied as follows :

I was the first clerk of the board. The proccedings of the first meet-
ing were recorded by A. R. Niblo, by my direction. I took a census
for school purposes, and think the number of inhabitants in the W3 of
Sec. 5 and the Ef of Sec. 6, T. 35 N., R. 6 E. of 3d P. M., was between
300 and 400, and at the time of the meeting held to determine whether
the town should be incorporated or not, the W of Sec. 5 and the Ef of



36

». / L

L

13

Sec. 6 are within the boundaries of the town as atterwards defined by
ordinance.

The defendants then called J. J. Cole as a witness, who, being sworn,
testified .as follows :

I am clerk of Kendall county. I have searched the office of the clerk
of the county commissioners’ court and the papers belonging to the same
a number of times for the purpose of finding a certificate of the state of
tlie polls of the first meeting, but have never been able to find any.

The defendants then again called Asahel Newton, who further testi-
fied as follows:

The certificate of the state of the polls which I have referred to con-
tained the proceedings of the flrst meeting and the number of votes
cast. T think there were ,ever two thirds cast for incorporation. Tt
stated that Geo. B. ITollenback, Henry Kennedy, Peter Fritts and Nel-
son Sweetland were elected trustees. It stated that the mecting was
held in 1849 at the precinet house in Newark. I was the moderator of
the first meeting. I am not certain that I presided at the meeting for
the eleetion of trustces, which was very soun after and within twenty
days. Alanson Robinson was clerk of the first mecting of the inhab-
itauts. ;

The defendants then recalled Alanson Robinson, who further testified
as follows :

The certificate contained the records of the first meeting and election
of trustees. ‘There were 30 votes for incorporation and three against.
Don’t know how long the voters had been there. I think they were
treeholders and legal voters. I was clerk of the first meeting. I think
I received the certificate. The meeting proceeded to elect a moderator
and clérk.  Written notices avere posted up in three places in the town
ten days Lefore the meeting. .

. The defendants then offered to read in evidence trom said book entries
therein showing that trustees and other officers provided for in the gen-
eral laws of- this state in relation to munincipal corporations had been
elected annually since the year 1849, with the exception of one year;
and that said trustecs had from time to time passed ordinances and per
formed other acts, authorized to be dene by gaid laws, by trustees of
towns incorporated under the provisions of said laws. To which
the State’s Attorney then and there objected; which objection was
overruled by the court, and the said entrics admitted in evidence. To
which decision of the court in overruling said objection and admitting

"
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-said entries in evidence, the said State’s Attorney then and there.ex-
cepted.

The defendants here rested their case, and the said State’s Attorney
then and there moved the court to exclude the evidence introduced. on the
part of the defendants and each and every part .thereof, which motion
was overruled by the court. Teo which dccision of the court in aver-
Tuling said motion, the said State’s Attorney then and there excepted.

The said State’s Attorney then.offered to prove that the town of New-
.ark had been legally laid out and surveyed and a plat thereof made by
the county surveyor of said county of Kendall, in which said town ,is
situated, in all respects in compliance with the laws of the State of Illi-

.nois in relation to laying out towns, and that said plat, as made, was
duly recorded in the recorder’s office in said Kendall county previous
to said meeting of said inhabitants ; and. the said State’s Attorney, also,
then and there offered to prove by C. C. Thuneman, a witness duly
called and sworn in this cause on the part of said people, that the nuin-
ber of’ inhabitants in said town of Nawark, as laid out, surveyed, plat-
ted.and recorded as :1_,1'2’::'(‘suid, and all additions thereto and subdivisions
.of out lots tlierein, was less than one hnndred and fifty at the time of
said meeting of the inhabitants of said town, held for the purposc of

.determining whether they would become incorporated. And thereupon—

the conrt refused to allow the said State’s Attarney {o intreduce said
Jproof, and excluded the same. To which decision of the conrt in refus-
ing to allow said proof to be introduced, and excluding the same, the
said -State’s Attorney then and there excepted. This was all the evidence
in the case.

The court found for the defendants, and the said State’s Attorney then
and there entered a motion for a new trial which, was overruled by the
court. To which decision of the court the said State's Attorney then
.and thexe excepted.
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ERRORS ASSIGNED,
el
. o Y / £
1st. The court erred in sustaining the démurrer Ly the 2pd -and 3d

replications to the defendant’s plea. » . A

2nd. The-comrt erred in overruling said State’s Attorney’s oljeetion
to reading in evidence from the book mentioned in said record, the en-
tries relating to election of trustees of said Town of Newark, and in ad-

mitting said entrics in evidence.
/

3d.  The court erred in overruling said State’s Attorney’s objection to
the reading of said ordinances in evidence, and in permitting said.ordi-

mnances to be read in evidence.

&

4th. ~The court erred in overruling the objection to the reading -of
the entri@s in said book in evidence, and in allowing said book to Le
read in evidence,

5th. “The court erred in overruling the motion to exclude the evidenee

introduced by said defendants and cach and every part thercot.

6th. The court erred in refusing to allow said Stare’s Autorney to
prove that said Town of Newark had been duly surveyed, laid out and~
platted by the county surveyor of said Kendall county, and a plat thcni

of duly recorded, and that the number of inhabitants in said town as
laid ont. surveyed and platted was less than one hundred and fifty.

7th. The court erred in overreling said State’s Attorney’s motien for
a new trial.

sth. The court erred in rendering judgment in tavor of said defend-
ants against said defendants.
‘ D. P. JONES,
State’s Attorney.
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