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STATE OF ILLINOIS, SUPREME COURT,

APRIL TERM, 1860.

SAMUEL HOLMES, Appellant, %
8.
WILLIAM STUMMEL, Appellee.

ABSTRACT OF RECORD.

Tris was an action of assumpsit, for work and labor done, commenced
by the appellec against the appellant, in the Circuit Court of Marshall
county. The cause was tried before Hon. M. Ballou, Judge, and a jury,
at the May term, 1858, of said Circuit Court, and a verdict and judg-
ment against the appellant, in favor of the appellee, for $262.13, to re-
verse which judgment the said appellant brings this cause to this Court.

At the October term of said Qourt, A. . 1857, the defendant filed his
aflidavit in said cause, and entered his motion therein for a rule on the
plaintiff to give security for costs; and that on the second day of said
term, the Court ordered the plaintift to give sccurity for costs “by the
time the same should be reached for trial;” and afterwards, on the sixth
day of said term, on application of the said plaintiff, the Court extended
the time for complying with said order thirty days, and continned the
cause to the next term of said Court; to which decisions of the Court, in
extending the time for complying with said “vder, and in continuing said
cause, the said defendant then and there excpted and objected.

And afterwards, at the Jannary term, A.D. 1838, of said Court, the
defendant moved the Court to dismiss the suit for want of security for
costs.

Thereupon came the plaintiff and filed his affidavit and entered his
crosssmotion therein, for leave to prosecute his suit as a “poor person ;”
which said motion of the plaintiff having been considered by the Court,
was allowed, and said plaintiff permitted to prosecute his suit as a “ poor
person;” to the overruling of which said motion of said defendant, he,
the said defendant, then and there excepted.

And afterwards, at the May term, 1858, of said Court, the jury having
found the issucs for the plaintiff, the defendant thercupon entered and
filed his motion for a new trial, for the reasons following, to wit:

1. The verdict is contrary to the law and the instructions of the Court.
9. The verdict is contrary to the evidence.

3. The Court cxcluded proper evidence upon the part of the defend-
ant, and admitted improper evidence upon the part of the plaintiff. *

4. The Court gave improper instructions upon the part of the plaintiff.
5. The Court refused to give proper instructions on the part of tho
plaintiff.

6. That the damages aro excessive.




STATE OF ILLINOIS. SUPREME COURT,
. THIRD GRAND DIVISION.
APRIT, TERM, A. D. 1880.
WILLIAM STUMMEL, Arrecreg, vs. SAMUEL HOLMES, AprPELLANT.

ABSTRACT W RECUSEE. 5‘:(_,( &%
&Wa
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The case was tried at the May Term of the Marshall Circuit Court, A. D. 1858,

‘D s and a verdict found for the plaintiff, and his damages assessed at § 26 2/

/ ‘wr"fc(; o 8. b S
/ 1 ' AARON SwEGAR was called‘as a juror, and upon his examination he stated that
he did form an opinion upon the merits of the case, but had never expressed it.
Could not say that he had a decided opinion as to which party ought to recover.
The opinion might influence him if the evidence was the same as the statement
he heard. That he would be governed by the evidence in dcciding the ease. If
he should never hear anything more about it, he had an opinion.

The plaintiff challenged the juror for cause, and the court sustained the chal-
lenge and discharged the juror. Defendant excepted.

The plaintiff, to maintain the issues on his part, then called Troxas Wikr, who

testified that plaintiff did grubbing for defendant in 1851 or 1852—began in 1852

o and finished in 1853; thinks he grubbed about 52 acres, and it was worth from
eight to ten dollars an acre. Grubbing was done on Holmes’ land. Holmes was
absent about half the time. About one-half of it was done after Holmes returned.
Holmes was absent in California when Stummel commenced grubbing. Holmes
knew that Stummel was doing the grubbing. The land was a first rate piece of
bottom land, a dense thicket composed principally of sumac and oak saplings.
That he at one time met Holmes on the land while Stummel was grubbing.

Said witness stated on his cross-examination that it was his impression that the
work was done under a written contract. Stummel called witness, Enoch Sawyer,
and Jacob Held, on the land to look at the work. They went on and examined
the work. There was a contract then produced by Stummel, as near as he re-

g membered, which was drawn between William White and James Ferguson.
Understood from Stummel that the work was done under a contract, and Stum-



2

mel had the contract there. By the contract Stummel was to do the work.
Stummel had signed his name with Ferguson’s at the bottom of the paper. The
paper was about the clearing of the land, and was the contract under which' the
work was done, and was in April, 1853. The contract was in the hands of Saw-

ver. Plaintiff here rested.

TESTIMONY FOR DEFENDANT.

G. L. Forr, being called on behalt of defendant, testified that he was present
4 at the first trial of this cause, and was clerk of the Circuit Court at the time. On
that trial there was a contract produced and read in evidence between Stummel
and Holmes concerning the grubbing of the land in controversy. It was a writ-
ten contract, and he copied it in the record sent to the Supreme Court. That he
had compared the copy in the record sent to the Supreme Court with the original,
and knew it to be correct. He does not know what became of the original con-
tract. e left it on file with the other papers.

On his cross-examination this witness testified that he did not get the contract
from the Bill of Exceptions, but got it from the o0rigénal. Thinks the name of
Ferguson was in the original contract, and that it had been scratched out, and the
name of Stummel inserted. He compared the original agreement with the copy
in the record, and is positive it is correct. He knows that Stummel’s name was
to the contract.

Semurr Horwes testified that he saw a contract or agreement like the one pro-

5 duced by Mr. Fort. e had the original agreement for the purpose of taking a
copy of it at the Spring Term next following a former trial of this cause. e ob-
tained the agreement from Mr. Fort, the Clerk, and returned it to him. Does
not know what has become of'it.  Has never seen it since. It is not in his pow-
er, possession, or control. It has never been in his possession since the trial, ex-
cept to copy it. The defendant then proved service of a notice on the plaintift
to produce the agreement.

G. L. Fort, being re-called, testified that he searched a great deal for the agree-
ment among the records and files of the Court, and has been unable to find it.
That he had opened nearly all the bundles of papers that were in use at that time,
and looked everywhere where such papers are usually kept, and cannot find it.

WiLLian Waire testified that he was present at the first trial of this cause. An
~ agreement was at that time produced like the one now offered in evidence. He
" drew up the original contract and gave it to Sturamel. It was first made between

Sarah or Sam’l Holmes and James Ferguson. Gave agreement to Stummel for
the purpose of having Ferguson’s name scratched out and Stummel’s inserted.
When next saw contract Stummel’s name was affixed to it. e knows the agree-
ment he saw on the first trial was the same one he gave to Stummel, and Fergu-
son’s name was scratched out and Stummel’s name substituted. Did not know
whether Sarah Holmes’ or Sam’l Holmes’ name was signed to the contract. Can’t
say positively whether Stummel’s name was in the body of the contract or not.
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The agreement was then offered in ev 1dence, and is as follows, to wit:
" “ARTICLE oOF AcrrrMeNT, made and entered into between William Stuminel of
“the one part and Samuel Holmes of the other part, witnesseth, that said Williamn
““Stummel has this (day agreed to clear, grub and pile the brash, all to be done in

7 “wood order onall the land south of the road running from Sandy Creek bridge

“to John Foster’s, that William White bought of Edward Evans, to be done and
“completed by the first day of April, 1853; and the said Samuel Holmes hatl

‘lvl'eed to pay the said William Stummel two hundred and sev enty-cight dollars
“f01 the same—fitty when the work is one-half completed, and the balance when
“done and completed. In witness, we, the undersigned, set our hands and seal
“this April the 13th, 1852. © “WILLIAM STUMMEL,

“SAMUEL HOLMES.”

WirLiax Wire then testified that he knew about the grubbing done by Stum-
mel.  There was 40 acres in the whole field. At the time Stummel commeénced,
there was 8 acres grubbed, which left 32 acres to be grubbed. The ravine Stum-
mel did not pretend to grub. The ravine is 70 or 80 rods long and some 30 feet
wide, and runs diagonally through the land. Has examined the grubbing thor-
ouo‘hly There are bushes, trees, underbrush and saplings that are not ent down.
8 Does not think one in fifty of the grubs were taken out. Holmes has done :
great deal of grubbing on the land since. Last tall Ilolmes took out as many as
twenty wagon loads from the land grubbed Ly Stummel. That the oak, hickory
and: cherry grubs were cut off and not grubbed out: That he paid Stummel some
money and Holmes’s wife paid him some before Holmes came home from Cali-
fornia. Thinks there was some twenty or thirty dollars paid to Stummel. On
cross-examination witness stated that the money paid by himself and Mrs. Holmes
may have been §15 or $20, or $20 or $30, he can’t remember which. The plain-

Zff here offered the Bill of Exceptions prepared in a former case to witness for
examination to refresh his memory on the amount paid Stummel, which Bill of
Exceptions on that point is as follows: “That before September, 1852, he paid
plaintiff towards said grubbing between $15 and $20.” The defendant objected

9 to the introduction of said Bill of Exceptions for the purpose offered; but the
court admitted the witness to refer to said Bill of Exceptions for the purpose of
refreshing his memory, and defendant excepted.

Davip EriNeer testified that he has known the ground grubbed by Stummel

for eight years. Ie went on the ground and examined it. Offered to grub it

10 for $4.00 per acre; not worth more; that would be a fair price for it. It is not
well grubbed. In some placés the stumps left are six inches high. Do not

think more than half of the grubs were taken out. It was a very poor job of
grubbing. Ias helped to grub the land since. e broke cight acres of the land
and found it very difficult; it was impossible to plough without hitting the grubs.
That on a former trial, when witness was coming to court, Stuinmel, the plaintiff,

" got in the wagon and rode with him. Stummel said a good deal of time was lost
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coming to court. Holmes, who was in the wagon, replied that he (Stummel)
ought to have done his work better and got his money. Stummel ‘replied’ thiat it

- was too hard work. That he would rather grub one-halt the land as it was origin-

12

13

16

ally than to grub what is left by Stummel.

Cuarces Parkir testified that he had examined the ground at the request of
Forbes. There were plenty of the grubs left, many of them above the suiface.
He counted, in a circle of one rod, thirty-three grubs above the ground, from- the
size of his wrist to the size of his leg. Wherever he'went it was the same thing.

Prrer Forsrs testified that he knew the ground grnbbed by Stummel. Found
plenty of grubs left. In one place he counted, while he stood in his tracks, 40 or
50 stubs. ITe would not like to pay a man anything to grub in that way for him.
There was aliout one and one-half acres in the ravine not grubbed at all.

Hesry Brxsox testitied that he knew the land. He went on it Ist of April,
1857; found it rough and poorly grubbed. He stood in one place and counted

35 stubs within a distance of three rods.

Tnoxas Troxpsox testified that he had examined the ground, and the grubbing

was a poor job, TFound a great many grubs.

Nartnax Suvcarts testified that he examined the grubbing several times.
Found the grubbing in a miserable condition. Is acquainted with grubbing, and
thinks it worth double fo take out a grub after the tree is cut off. It is a very
bad job.

Troxas Cuanaxas—has known the land 12 or 15 years. Some of the ground
is not grubbed at all. The ravine, 13 acres, is not grubbed at all. There is a
thrce-cornered piece on the west side of the field midway which is not grubbed.

The grubbing is a very poor job.

Jonx WiLLYARD testified that hie knew the land and grubbed there in the fall
of 1856. Tound all kinds of grubs. They are very thick on part of the land.
Some of the grubs were cut off above the ground, and some below, and some not
at all. Could not drive through with a plow. Would rather take out three grubs
before the tops were cut off than one afterwards. All grubs should be taken out
below the surface. He and David Ettinger and William Ettinger worked on the
land, grubbing it for Holmes, from three to four weeks a year ago last fall.

V axBurexy McKissox testified that he had been often on the land before and
since the grubbing was done by plaintitf, and that there were now left on said
land plenty of grabs of all sizes. That he was present at a conversation between
Stummel and Holmes that occurred two years ago. David Ettinger was also
present. Ilolmes told Stummel he-ought to have finished his work and got his
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pay, and told him e didn’t think he had doneé right denying payment. Holmes
said, “You know I paid you between $90 and $100,” and Stummel said he knew
ity and acknowledged he did. That in the spring of 1853 he heard Stummel and
Holmes talking about the grubbing, and Stummel said he was going to quit be-
cause plenty of farmers told him he hired men and did not pay them. Witness
then told Stummel that he had no reason for thinking so; for Holmes had already
paid him more than he agreed to. Stwmmel said he had, and that Holmes had
&quad_l/j)a'éd him near $100.00.  Stummel then said that he would not finish the
job.  Holmes then told him that what he had done was not done right, and that
he lad better go on and finish the grubbing and get his pay. That Holmes told
Stumuel he wanted the ravine grubbed.

Defendant then offered to read in evidence a Bill of Discovery filed by him
against the plaintift in the Marshall County Circuit Court, and the answer thereto.
The bill amongst other things charges that he paid to the plaintiff, Stammel, the
sum of §5.00 on the Ist day of September, 1852, the further sum of $10.00 on the
6th of October of said year, and the further sum of $20.00 on the 1st day of No-
vember of said year, and that he had no witness' by whom he could prove the
payment of said several sums of money. - Stummel in his answer admits the pay-
ment to him by Holmes of $5.00 on 25th of August, 1852, and the further sum of
$5.00 on the 6th day of October in said year, and the further sum of $10.00 on
the Ist of November in said year, and that the payments admitted are not part or
parcel of the payments charged to him by said Holmes on the 12th day of Au-
gust, 1852, of §5.00, or the payment of December 14th, 1852, of $30.00.

The plaintift objected to the reading of said Bill and answer in evidence, but
the:Conrt overruled the objection and allowed the answer to said Bill to be read
in evidence.  To which decision of the Court plaintift excepted.

Ilere defendant rested.

The plaintiff then called Exocu Sawykr, who testified that he examined the
iand soon after the grubbing was done.  There was a small piece of the south end
not grubbed at all.  Thomas Wier, Jacob ITeld and Stummel were with him.
Thinks it was a fair picce of grubbing. It was a very heavy job. Had never
grubbed much. Thinks it was worth $8 per acre to grub it. Ile saw the written
contract under which it was done. It was handed to him by Stummel. Thinks
the same contract was offered on the fivst trial of this case. There was only one
contract used on that trial.

Lorix G. Prarrtestitied that there was only one contract used on the first trial. He
helped Judge Dickey try the case and settle the Bill of Exceptions. Said Bill of
Exceptions was then oftered in relation to said contract; and that part of said Bill
of Iixceptions relating to said contract is as follows: ** Defendant thereupon proved
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that the work was done under a written contract between said parties, of which
the following is a copy.” (Here follows copy of the agreement between said
Stummel and Holmes, copied in the first part of this abstract.) Lorin G. Pratt
continued—Stummel’s name was not in the body of the agreement, and according
to his recollection Sarah Holmes's name was in it. The copy is not a copy of the
contract, because Samuel Holmes’s name was not signed to the contract. He
turther stated that William White’s name was in the contract. There was an
erasure in the contract. Ferguson’s name and William Holmes's were at the bot-
tom.—To all of which evidence of the said witness relating to the contents of said
contract the defendant then and there objected, but the Court overruled the ob-

jection and admitted the evidence, and the defendaut excepted.

Exocn SawvyERr, called by plaintiff; testified that he saw the contract. There
was an erasure in it, and Fergus’s name was erased. William White was a party
of the first part, and James Fergus’s and Sarah 1Iolmes’s names were at the bot-
tom, and thinks Stuinmel’s was there also. Can’t say whether it was White’s. or
Stummel’s name. “I am talking of the contract as I saw it in the field.” I
went on the land a year ago, and tfound a good many grubs left. /¢ was not «
good job of grubbing.

Joay Myers—Has never seen the land, only as he rode past it on the road.
Thinks from the looks from the road that it was well done. Thinks it would be
worth $10 per acre to grub it.

o, with

the exception of half an acre, and considered it a fair job, worth from $7 to $10

Joun Fosrer—Inows the job, and also the ravine. Saw the grubbin

per acre. It could not be done for $4 per acre.

Joax Wrier—Has done considerable grubbing. Ile examined the grubbing
done by Stummel two or three years ago, at request of Holmes. Plaintiff’ then
asked witness as follows: ‘“State whether a heavy job or a light job of grubbing.”
The witness answered, “It was a heavy job.” Plaintiff then asked witness,
“What was it worth an acre to grub it at the time it was done?” The witness

)

answered, “Ten dollars per acre.”” The plaintiff' then asked witness the tollow-
ing question: “Is it or not difficult to tind all the gruls where a portion of the
timber has been cut down previous to the grubbing?* To which lie auswered,
“It is ditlicult, for they rot oft under the ground.”—To the asking and answering
ot each of said questions defendant then and there objected; but the Conrt over
ruled the objection, and the defendant excepted.

Tuomas Wikr testitied that he had known plaintiff since he took the job.
Stummel did not speak the English language well. Ile would generally get but
one broken English word in a sentence. He had to get him to repeat his words
before he could understand him. Evidence of witness objected to, hut admitted
by the Court, and defendant excepted. i
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Exocn Sawygr testified that in the spring of 1853 he could not well understand
Stummnyel, he spoke the English language so badly. In 1855 he could not well
understand him, and had to talk to him through an interpreter. The evidence of
witness objected to, but admitted by the Court, and defendant excepted.

Hesgy Wisr—Examined the land and concluded it was an average job of
grubbing. It was a heavy job, and worth $6 an acre to grub and $2 to pile the

brush.

Narnax Ravsey—Examined the land, at the request of Holmes, between first
and second trial, and thought it a common job. It was worth §8 per acre to grub

and pile the brush.

All the evidence offered as to the kind of job and the value per acre for grub-
bing was objected to at the time by defendant, but the Court overruled the ob-

Jjection, and admitted the evidence, and defendant excepted.

The plaintift here rested again.

The detendant the re-called VaxBurex McKesson, whd testified that he was
along when Sawyer and others examined the land in 1853. At that time there
was but little grubbing done east of the ravine. "When I was along with Stummel

and Holmes ir the wagon, 1 did understand Stummel perfectly.

WirLiax Wurre, being re-called, testified that he had known the land since
1834. He had owned it, and bought it in 1850 or 1851. No fire had ever been
through it to his knowledge, or that he ever saw, and but few hoop-poles had been
cut on it. He might have cnt a few where Paul Dods grubbed, but not on the
Stummel tract. My name was not to the contract with Stummel as a party. I

am positive of this, because I wrote the contract.”
This was all the evidence in the case.
The plaintiff then asked the court to give the following instructions:

1. If the jury believe from the evidence that the plaintiff grubbed fifty acres of
land for the defendant, the jury ought to allow to the plaintiff what the jury be-
lieve the grubbing was worth, unless the defendant has proved a valid contract
for a less sum, or that he (defendant) has paid for said grubbing.

2. If the jury believe from the evidence that the plaintift did the grubbing in a
fair workmanlike manner, and as well as such kind of grubbing is usually done,
then the jury ought not to allow plaintitf’ any less than the contract price, even it

a contract price has been proved.
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3. If the jury believe from the evidencé that under a contract between the par-
ties the plaintiff was bound to grub. the rawine,—yet if the jury further believe
that the defendant released the defendant from grubbing out the rawine, then the
jury ought to find for the plaintiff the contract price for the work, less a reasonable
deduction on account of not grubbing the ravine.

4. Unless the defendant has proved a valid existing contract between the par-
ties, under which the work sued for was done, then plaintitt is entitled to recover
from the defendant the value of the work done by him as proved. That to show
such valid contract, it must be proved that it was assented and agreed to by both

parties, and was for a suflicient consideration.

5. If the defendant has shown a written contract, and unless he has proved it,
the plaintiff is entitled to recover for the amount he has proved his labor to be

worth.

6. If the defendant has shown a written contract for the work done by the
plaintiff, the plaintift' is still entitled to recover under such contract, provided he

has shown that he has complied with the same.

7. Under the pleadings in this case, if the jury believe that the work was done
under a written contract, still the plaintiff is entitled to recover for the work done
in proportion to the contract price, it they belicve the plaintift has proved that he
did work for the defendant.

The court gave all of the instructions asked for by the plaintiff. and defendant

excepted.
Defendant then asked the court to instruct the jury as follows, to wit:

1. If the jury believe from the evidence that the grubbing for which the plain-
tiff has sued was done under a written special contract, then the plaintiff’ cannot
recover in this action unless it has been proved to the satistaction of the jury that
the contract has been violated by the defendant, and that in consequence of such
violation the same has been rescinded by the plaintiff; and it wmakes no difference
whether or not such contract was made by Stummel with Holmes, or with other

parties for Holmes.

2. That it the jury believe from the evidence that there was a written special
contract under which the grubbing was done, the plaintiff can only recover upon
such written contract, unless the same has been violated by the defendant and re-
scinded by the plaintiff.

3. That where there is a written contract in relation to work or any other mat-
ter, the parties must sue on such written contract, and cannot sue in the present
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form of action unless such contract has been violated by one party and rescinded.
by the other, or rescinded by mutual agreement of the parties, founded upon a

valid consideration.

4. That there is no evidence before the jury that the written contract under
which the work was done (if any such contract was made) has been violated by
the defendant or rescinded by the plaintiff on account of any such violation.

5. If the work was done under special contract stating the price to be paid for
the grubbing and the Zme when it was to be paid, and the manner of doing the
work, the plaintiff cannot recover unless he has performed the contract on his
part, or unless it has been rescinded by the plaintifi'in consequence of the default

of the defendant.

6. If plaintiff made a contract with Holmes, or with his wife for him, to clear
and grub the brush on the land, such contract means such underbrush as ought
to be grubbed; and if he was not to have his pay until such work was done, he
cannot recover in this case until he has done the work according to the contract, or
unless it was violated by Holmes and rescinded by plaintiff.

7. 1f the jury believe from the evidence that the grubbing in question was done
under a contract like the one ofiered in evidence, then Stummel was bound to
grub, cut and pile the brush on all the land, as well that in the ravine as the
other, and that unless the performance ot that portion of the work was wazved by

the defendant, then the plaintift’ cannot recover in this case.

But the court refused to give the first, second, third, fourth and seventh in-

struetions, and defendant excepted.
The jury found a verdict for plaintitt.

The defendant then filed his motion for a new trial, but the court over-ruled the
motion and defendant excepted. The defendant then filed his motion in arrest of
judgmen.t,ibut the court over-ruled the wotion and defendant excepted.

IL M. & J. J. WEAD, Attorneys for Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

EAS AR TR S RERIRGIME ST 6O

SAMUEL HOLMES, Appellant,
Appeal from Marshall.

V8.
WILLIAM STUMMEL, Appellce.

BRIEF OF H. M. & J.J. WEED, ATTORNEYS FOR APPELLANT.

I. If there was an express contract between the parties, then a suit must be in-
stituted upon such contract. While it is true that either party may abandon a con-
tract for fraud, it is equally true that if either party sues the other on the contract
at all, it must be wpon the express contract.
‘ Chitty on Contracts, P. 25.

Story on Contracts, Sect. 15.

Rees vs. Lines, 8 Carr & Payne, 126.
Fergusson vs. Carrington, 9 B. & C. 59.

Smith vs. Smith, 1 Sandford. Sup't Ch. R. 2006.
Warthern vs. Stevens, 4 Mass. 448,

Whiting vs. Sullivan, T Mass. 107.

1I. The contract proven between the parties was an entire contract. The comple-
tion of the whole work, was the essential consideration of it, and was a condition pre-
cedent to the liability of the appellant to pay the money =pecifiedin the contract. If
this be s, there can be no question as to the ¢/me when the appellee's right of ac-
tion accrued. IIe has a right of action when he has complied with the conditions of’
the contract on his part, and not before. No proposition of law is better settled than
this. If then the appelleo has failed to comply with the conditions of the contract
on his part, he has no rigit of action, and cannot recover.

Story on Contracts, Sect. 22.
Parsons on Contracts, Vol. 2, P. 29,
Cuwnningham vs. Morrell, 10 Johns. 203,
Stark vs. Parker, 2 Pick, 267,
Olmsted vs. Beale, 19 Pick. 528,
Thayer vs. Wadsworth, 19 Pick. 349.
= Lldridge vs. Rowe, 2 Gil. 91.
Badgely vs. Heald, 4 Gil, 67.
Lantry vs. Parks, § Cowen 63.

ITI. The contract between the parties having been clearly established, it was erro-
neous for the Court below, to admit evidence tending to show that the work done
was worth more than the contract price. The rule that where parties have made
an express contract, no other can be implied, has existed so long and been so repeat-
edly recognized by judicial decisions, that it has become an axiom of law, and author-
ities need not be cited in support of it.

IV. The seventh instruction asked by the appellant in the Court below is clearly
the law, and should not have been refused. The question as to whether the appellee
had waived the performance of any portion of the contract by the appellant, was pro-
per for the consideration of the jury. Theauthorities cited in support of our second
proposition, fully sustain said instruction.

V. Tho contract between the parties having been established, the appellee had no
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right to abandon it unless for good cause shown, and having done so he cannot now
recover upon the quantum meruit.

Story on Contracts, Sect. 15 and 22,

Chandler vs. Thurston, 10 Pick. 209,

Shaw vs. Turnpike Co., 2 Penn. 454,

Stark vs. Parker, 2 Pick. 20.

VI. The courtshould have granted a new trial.

1. The evidence clearly does not authorize or support the verdict. The contract
price (which must be the measure of damages in this action) for doing the whole
work, was only $278,00, and the appellee admits payment of nearly fifty dollars to
him under said contract, and the judgment is therefore excessive.

2. The original contract botween the parties was proven beyond controversy, and
if the appellee had any right of action at all, he had only a right to recover the sum
that became due to him, upon showing performance on his parvt of ka/f the work to
be done under the contract.

3. Admitting that the appellec had a right of action for the fifty dollars, that be-
came due upon completing /alf the contract, then the judgment must be reversed,
because that sum had been paid him before the suit was commenced, and the dam-
ages assessed are therefore obviously excessive, unjust and oppressive.

v

4. The seventh instruction given for the appellee by the Court below is not the lasw.
It assumes an entively different state of facts from those established, and directed tho
Jury to find for the appellee for the value of the work done by him, although it was
done under a written and express contract, and for a stipulated price.

5. The first, second, third and fourth instructions asked by the appellant, ave cleay-
ly correct and ought not to have been refused.
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STATE OF ILLIROIS, SUPREME COURT,
THIRD GRAND DIVISION.

APRIL TERM, 1860.

SAMUEL HOLMES, Appellant, }
8.
WILLIAM STUMMEL, Appellee.

ABSTRACT OF RECORD.

Tmis was an action of assumpsit, for work and labor done, commenced
by the appellee against the appellant, in the Circuit Court of Marshall
county. The cause was tried before Hon. M. Ballou, Judge, and a jury,
at the May term, 1858, of said Circuit Court, and a verdict and judg-
ment against the appellant, in favor of the appellee, for $262.13, to re-
verse which judgment the said appellant brings this cause to this Court.

At the October term of said Court, A.n. 1857, the defendant filed his
aftidavit in said cause, and entered his motion therein for a rule on the
plaintiff to give security for costs; and that on the sccond day of said
term, the Court ordered the plaintiff to give security for costs “by the
time the samme should be reached for trial ;” and afterwards, on the sixth
day of said term, on application of the said plaintiff; the Court extended
the time for complying with said order thirty days, and continued the
cause to the next term of said Court; to which decisions of the Court, in
extending the time for complying with said order, and in continuing said
cause, the said defendant then and there excepted and objected.

And afterwards, at the Janunary term, A.p. 1838, of said Court, the
defendant moved the Court to dismiss the suit for want of security for
costs.

Thercupon came the plaintiff and filed his aflidavit and entered his
cross-motion therein, for leave to prosecute his suit as a “poor person ;”
which said motiom of the plaintiff having been considered by the Court,
was allowed, and said plaintiff permitted to prosecute his suit as a * poor
person;” to the overruling of which said motion of said defendant, he,
the said defendant, then and there excepted.

And afterwards, at the May term, 1858, of said Court, the jury having
found the issues for the plaintiff, the defendant thereupon entered and
filed his motion for a new trial, for the reasons following, to wit:

1. The verdict is contrary to the law and the instructions of the Court.
2. The verdict is contrary to the evidence.

3. The Conrt excluded proper evidence upon the part ot the defend-
ant, and admitted improper evidence upon the part of the plaintiff. !

‘4. The Court gave improper instructions upon the part of the plaintiff.

5. The Court refused to give proper instructions on the part of the
plaintiff.

6. That the damages are excessive.
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STATE OF ILLINOIS. SUPREME COURT.
THIRD GRAND DIVISION.
APRIL TERM, A. D. 1880.
WILLIAM STUMMEL, ApriLieg, v5. SAMUEL HHOLMES, ArpeLrast.

< J
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The case was tried at the May Term of the Marshall Circuit Court, A. D. 1858,
and a verdict found for the plaintiff, and his damages assessed at $ 6\262,/3,

~
Cg}‘ AARON SWEGAR was called as a juror, and upon his examination he stated that

3

he did form an opinion upon the merits of the case, but had never expressed it.
Could not say that he had a decided opinion as to which party ought to recover.
The opinion might influence him if the evidence was the same as the statement
he heard. That he would be governed by the evidence in deciding the case. It
he should never hear anything more about it, he had an opinion.

The plaintiff challenged the Juror for cause, and the court sustained the chal-
lenge and discharged the juror. Defendant excepted.

The plaintiff, to maintain the issues on his part, then called Tunoymas Wixkg, who

testified that plaintiff did grubbing for defendant in 1851 or 1852—began in 1859

and finished in 1853; thinks he grubbed about 52 acres, and it was worth from
eight to ten dollars an acre. Grubbing was done on Holmes’ land. Holmes was
absent about half the time. AbLout one-half of it was done after Holines returned.
Holmes was absent in California when Stummel commenced grubbing. IHolmes
knew that Stummel was doing the grubbing. The land was a first rate piece of
bottom land,a dense thicket composed principally ofsumac and oak saplings.
That he at one time met Holmes on the land while Stummel was grubbing.- - ..
Said witness stated on his cross-examination that it was his impression that the
work was done under a written contract. Stummel called witness, Enoch Sawyer,
and Jacob Held, on the land to look at the work. They went on and examined
the work. There was a contract then produced by Stummmel, as near as he re-
membered, which was drawn between William White and James F erguson.
Understood from Stummel that the work was done under a contract, and Stum-
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mel had the contract there. By the contract Stummel was to do the work.
Stummel had signed his name with Ferguson’s at the bottom of the paper. The
paper was about the clearing of the land, and was the contract under which the
work was done, and'was in April;1858. Thie'contréict was in the hands of Saw-
yer. Plaintiff here rested. kil

TESTIMONY FOR DEFENDANT.

G. L. Forr, being called on behalf of defendant, testified that he was present
at the first trial of this cause, and was clerk of the Circuit Court at the-time.  ~On
that trial there was a contract produced and read in evidence between Stummel
and Holmes concerning the grubbing of the land in cdntroversv It was a writ-
ten contract, and he copied it in.the record sent to the Supreme Court. That he
had compared the copy in the record sent to the Supreme Court with the original,
and knew it to be correct. He does not know what became of the original con-
tract. e left it on file with the other papers.

On-his cross-examination this witness testified that he did not get the contract
from the Bill of Exceptions, but got it from the original. Thinks the name of
Ferguson was in the original contract, and that it had been scratched out, and the
name of Stummel inserted. e compared the original agreement with the copy
in the record, and is positive it is correct. He knows that Stummel’s name was
to the contract,

SumuerL HoLues testitied that he saw a contract or agreement like the one pro-
duced by Mr. Fort. He had the original agreement for the purpose of taking g
copy of it at the Spring Term next following a former trial of this cause. He ob-
tained the agreement from Mr, Fort, the Clerk, and returned it to him. Does
not know what has become of it.  ITas never seen it since. It is not in his pow-
er, possession, or control. It has never been in his possession since the trial, ex-
cept to copy it. The defendant then proved service of a notice on the plaintiff
to produce the agreement.

G. L. Fort, being re-called, testified that he searched a great deal for the agree-
ment among the records and files of the Court, and has been unable to find it.
That he had opened nearly all the bundles of papers that were in use at that time,
aud looked everywhere where such papers are usually kept, and cannot find it.

WiLniam Warre testitied that he was present at the first trial of this cause: - An
agreement was at that time produced like the one now offered. in- evidence. Hé
drew up the original contract and gave it to Sturamel. It was first made between
Sarah or Sam’l Holmes and James Ferguson. Gave agreement to Stummel for
the purpose of having Ferguson’s name scratched out and Stummel’s inserted.
When next saw contract Stummel’s name was affixed to it. Ile knows the agree-
ment he saw on the first trial was the same one he gave to Stummel, and Fergu-
son’s name was scratched out and Stummel’s name substituted. Did not know
whether Sarah Iolmes' or Sam’l Holmes’ name was signed to-the contract. Can’t
say positively whether Stummel’s name was in the body of the contract or not.
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The agreement was then offered in evidence, and is as follows, to wit:

" “ARTICLE oF- AGREEMENT, made and entered into between William Stummel of
“the one part and Samuel Holmes of the other part, witnesseth, that said William
“Stummel has this day agreed to clear, grub and pile the brush, all to be donein
“aood order, on all the land south of the road running from Sandy Creek bridge
“to John Foster’s; that William White bonght of Edward Evans, to be done and
“completed by the first day of April, 1853; and the said Samuel Holmes hath
“agreed to pay the said William Stummel two hundred and seventy-eight dollars
“for the same—dfitty when the work is one-halt completed, and the balance when
“done and completed. In witness, we, the undersigned, set our hands and seal
“this April the 13th, 1852. “WILLIAM STUMMEL,

: “SAMUEL HOLMES.”

 Wirtiax Warre then testified that he knew about the grubbing done by Stum-
mel. - There was 40 acres in the whole field. . At the time Stummel commenced,
there was 8 acres grubbed, which left 32 acres to be grubbed. The ravine Stum-
mel did not pretend to grub. The ravine is 70 or 80 rods long and some 30 feet
wide, and rans diagonally through the land. Ilas examined the grubbing thor-
oughly. There are hushes, trees, underbrush and saplings that are not cut down.
Does not think one in fifty of the grubs were taken out. Holmes has done a
great deal of grubbing on the land since. Last fall ITolmes took out as nany as
twenty.wagon loads from the land grubbed by Stummel. That the oak, hickory
and cherry grubs were cut off and not grubbed out. That he paid Stummel some
money and Holmes’s wife paid him some before Holmes came home from Cali-
fornia. Thinks there was some twenty or thirty dollars paid to Stummel. On
cross-examination witness stated that the money paid by himselt and Mrs. Holmes
may have been §15 or $20, or $20 or $30, he can’t remember which.  Zke plain-

2 here offered the Bill of Exceptions prepared in a former case to witness for

examination to refresh his memory on the amount paid Stummel, which Bill of
LExceptions on that point is as follows: “That before September, 1852, he paid
plaintiff towards said grubbing between $15 and $20.” The defendant objected
to the introduction of said Bill of Exceptions for the purpose offered; but -the
court admitted the witness to refer to said Bill of Exceptions for the purpose of
refreshing his memory, and defendant excepted.

Davip EriNger testified that he has known the ground grubbed by Stummel
for eight years. Ile went on the ground and examined it. Offered to grub it
for $4.00 per acre; not worth more; that would be a fair price for it. It is not
well grubbed. 1In some places the stumps left are six inches high. Do not
think more than half of the grubs were taken out. It was a very poor job of
grubbing. -~ Has helped to grub the land since. He broke eight acres of the land
and found it very difficult; it was impossible to plough without hitting the grubs.
That on a former trial, when witness was coming to court, Stummel, the plaintiff,
got in the wagon and rode with him. Stummel said a good deal of time was lost
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coming to court. Holmes, who was in the wagon, replied that- he (Stummel)
ought to have done his work better and got his money. Stummel replied that it
was too hard work. That he would rather grub one-half the land as it was origin-
ally than to grub what is left by Stummel.

Cuarces Parggr testified that he had examined the ground at the request of
Forbes. There were plenty of the grubs left, many of them above. the surface.

‘He counted, in a circle of one rod, thirty-three grubs above the ground, from the

size of his wrist to the size of his leg. Wherever he went it was the same thing.

Prrer Forses testified that he knew the ground grubbed by Stummel. Iound
plenty of gmbs left. In one place he counted, while he stood in his tracks, 40 or
50 stubs. Ile would not like to pay a man anything to grub in that way for him.
There was about oné and one-halt acres in the ravine not grubbed at all.

HzenNry Brysox testified that he knew the land. Ie went on it 1st of April,
18573 found it rough and poorly grubbed. = He stood in one place and counted

35 stubs within a distance of three rods.

Tnoxas Tuoxesox testified that he had examined the ground, and the grubbing
was a poor job, Ifound a great many grubs.

Narray Suvearts testified that he examined the grubbing several times.
TFound the grubbing in a miserable condition. Is acquainted with grubbing, and
thinks it worth double fo take out a grub after the tree is cut off. It is a very
bad job.

Troxas Cuanuxes—has known the land 12 or 15 years. Some of the ground
is not grubbed at all. The ravine, 13 acres, is not grubbed at all. There is a
three-cornered piece on the west side of the field midway which .is not grubbed.

The grubbing is a very poor job.

JoiN WiLLyarp testified that he knew the land and grubbed there in the fall
of 1856. Tound all kinds of grubs. They are very thick -on part of the land:
Some of the grubs were cut oft above the ground, and some below, and some not
at all. Could not drive through with a plow. Would rather take out three grubs
betore the tops were cut off than one afterwards. All grubs should be taken out
below the surface. Ile and David Ettinger and William Ettinger worked on the
land, grubbing it for Iolmes, from three to four weeks a year ago last fall.

VaxBurex McKissox testified that he had been often on the land before and
since the grubbing was done by plaintiff, and that there were now left on said
land plenty of grubs of all sizes. That he was present at a conversation between
Stummel and Holmes that occurred two years ago. David Ettinger was also
present. Holmes told Stummel he ought to have finished his work and got ‘his
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pay, and told-him he didn’t think he had done right denying payment. Iolmes
said, * You know I paid you between $90 and $100,” and Stummel said he knew
it, and acknowledged he did. That in the spring of 1853 he heard Stummel and
Holmes talking about the grubbing, and Stummel said he was going to quit be-
cause plenty of tarmers told him he hired men and did not pay them. Witness
then told Stummel that he had no reason for thinking so; for Holnes had already
paid him more than e agreed to. Stwmmel said he had, and that Holmes had
already paid him near $100.00. Stummel then said that he would not finish the

job. IHolmes then told him that what he had done was not done right, and that

he had belter go on and finish the grubbing and get his pay. That Holmes told

Stummel he wanted the ravine grubbed.

Defendant then offered to read in evidence a Bill of Discovery filed by him
against the plaintiff in the Marshall County Circuit Court, and the answer thereto.
The bill amongst other things charges that he paid to the plaintiff, Stummel, the
sum of §5.00 on the st day of September, 1852, the further sum of $10.00 on the

6th of October of said year, and the fiirther sum of $20.00 on the 1st day of No-

vember of said year, and that he had no witness by whom he could prove the
payment of said several sums of money. Stummel in his answer admits the pay-
ment to him by Holmes of $5.00 on 25th of August, 1852, and the further sum of
$5.00 on the 6th day of October in said year, and the further sum of $10.00 on
the 1st of November in said year, and that the payments admitted are not part or
parcel of the payments charged to him by said Holmes on the 12th day of Au-
gust, 1852, of $5.00, or the payment of December 14th, 1852, of $30.00.

The plaintift objected to the reading of said Bill and answer in evidence, but
the Court overruled the objection and allowed the answer to said Bill to be read

in evidence.  To which decision of the Court plaintiff excepted.
Here defendant rested.

The plaintift then called Exocn Sawyek, who testified that he examined the

Jand goon after the erubbing was done. There was a small piece of the south end
bel o

not grubbed at all.  Thomas Wier, Jacob 1eld and Stummel were with him.
‘Thinks it was a fair picce of grubbing. It was a very heavy job. Had never
grubbed much. Thinks it was worth $8 per acre to grubit.  He saw the written
contract under which it was done. It was handed to him by Stummel. Thinks
the same contract was offered on the fiest trial of this case.  There was only one

contract used on that trial.

Lowes (v Prarrtestified that there was only one contract used on the first trial. He
helped Judge Dickey try the case and scttle the Bill of Exceptions.  Said Bill of
Ixceptions was then oftered in relation to said contract; and that part of said Bill

‘of xcoptions relating to said contracet ix as follows: = Defendant thereupon proved
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that the work was done under a written contract between said parties, of which
the following is a copy.” (Here follows copy of the agreement between said
Stummel and Holmes, copied in the first part ot this abstract.) Lorin G. Pratt
continued—Stummel’s name was not in the body of the agreement. and according
to his recollection Sarah Holmes's name was in it. The copy is not a copy of the
contract, because Samuel Holmes’s name was not signed to the.contract. He
further stated that William White’s name was in the contract. There was an
erasure in the contract. Ferguson’s name and William™ IHolmes’s were at the bot-
tom.—To all of which evidence of the said witness relating to the contents ot said
contract the defendant then and there objected, but the Court overruled the ob-
jection and admitted the evidence, and the defendaut excepted.

Exocn SAWYER, called by plaintiff, testified that he saw the contract. There
was an erasure in it, and Fergus’s name was erased.  William White was a party
of the first part, and James Fergus’s and Sarah Ilolmes’s names were at the bot-
tom, and thinks Stummel’s was there also. Can’t say whether it was White’s or
Stummel’s name. “I am talking of the contract as I saw it in the field.” I
went on the land a year ago, and found a good many grubs left. /¢ was not a
good job of grubbing.

Jonx Myers—IIas never seen the land, only as he rode past it on the road.
Thinks from the looks from the road that it was well done.  Thinks it would he
worth $10 per acre to grub it.

Jony Fosrer—Knows the job, and also the ravine. Saw the grubbing, with
the exception of half an acre, and considered it a fair job, worth from $7 to $10

.per acre. It could not be done for $4 per acre.

Jony Wizk—Has done considerable grubbing. Ile examined the grubbing
done by Stummel two or three years ago, at request of Holmes. Plaintift' then
asked witness as follows: *State whether a heavy job or a light job of grubbing.™
The witness answered, **It was a heavy job.” Plaintift then asked witness,
“What was it worth an acre to grub it at the time it was done?” The witness
answered, “Ten dollars per acre.” The plaintift then asked witness the follow-
ing question: “Is it or not difticult to find all the grubs where a portion of' the
timber has been cut down previous to the grubbing ™ To which he answered,
“It is ditlicult, for they rot off under the ground.”—To the asking and auswering
of each of said questions defendant then and there objected; but the Court over
ruled the objection, and the defendant excepted. .

Tnoxas Wikg testitied that he had known plaintift since he took the job.
Stummel did not speak the English language well. e would generally get Lut
one broken English word in a sentence. He had to get him to repeat his words
betore he could understand him. Evidence of witness objected to, but admitted
by the Court, and defendant excepted.
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Enocn Sawykr testified that in the spring of 1853 he could not well understand
Stummel, he spoke the English language so badly. In 1855 he could not well
understand him, and had to talk to him through an interpreter. The evidence of
witness objected to, but admitted by the Court, and defendant excepted.

Husry Wimeg—Examined the land and concluded it was an average job of
grubbing. 1t was a heavy job, and worth $6 an acre to grub and $2 to pile the

brush.

Narnax Ramsey—Examined the land, at the request of IHolmes, between first
and second trial; and thought it a common job. It was worth $8 per acre to grub

and pile the brush.

All the evidence oftered as to the kind of job and the value per acre for grub-
bing was objected to at the time by defendant, Dut the Court overruled the ob-

jeetion, and admitted the evidence, and defendant excepted.

The plaintitt here rested again.

The defendant the re-called VaxBurey McKzrsson, who testified that he was
along when Sawyer and others examined the land in 1853. At that time there
was but little grubbing done east of the ravine. 'When I was along with Stummel

and Holmes ir the wagon, 1 did understand Stummel pertectly.

Wirtiam Warre, being re-called, testified that he had known the land since’
1834. He had owned it, and bought it in 1850 or 1851. No fire had ever been
through it to his knowledge, or that he ever saw, and but few hoop-poles had been
cut on it. He might have cut a few where Paul Dods grubbed, but not on the
Stummel tract. “My name was not to the contract with Stummel as a party. I

am positive of this, because I wrote the contract.”
This was all the evidence in the case.
The plaintiff then asked the court to give the following instructions:

1. If the jury believe from the evidence that the plaintiff grubbed fifty acres of
land for the defendant, the jury ought to allow to the plaintiff what the jury be-
lieve the grubbing was worth, unless the defendant has proved a valid contract
for a less sum, or that he (defendant) has paid for said grubbing. '

2. If the jury believe from the evidence that the plaintiff did the grubbing in a
fair workmanlike manner, and as well as such kind of grubbing is usually done,
then the jury ought not to allow pldintitt any less than the contract price, even if

a contract price has been proved.

A,
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3. If the jury believe from the evidence that under a contract between the par-
ties the plaintiff was bound to grub the ravine,—yet if the jnry further believe
that the defendant released the defendant from grubbing out the rawine, then the
jury ought to find for the plaintiff the contract price for the work, less a reasonable
deduction on account of not grubbing thie ravine. '

4. Unless the defendant has proved a valid existing contract between the par-
ties, under which the work sued for was done, then plaintiff is entitled to recover
from the defendant the value of the work done by him as proved. That to show
such valid contract, it must be proved that it was assented and agreed to by both
‘parties, and was for a sufficient consideration. ' '

5. If the defendant has shown a written contract, and unless he has proved it,
the plaintiff is entitled to recover for the amount he has proved his labor to be

worth.

6. If the defendant has shown a written contract for the work done by the
plaintiff, the plaintift is still entitled to recover under such contract, provided he

has shown that he has complied with the same.

7. Under the pleadings in this case, if the jury believe that the work was done
under a written contract, still the plaintiff is entitled to recover for the work done
in proportion to the contract price, if they belicve the plaintift has proved that he
did work for the defendant.

The court gave all of the instructions asked for by the plaintiff. and defendant
excepted.

Defendant then asked the court to instruct the jury as follows, to wit:

1. If the jury believe from the evidence that the grubbing for which the plain-
tiff has sued was done under a written special contract, then the plaintiff cannot
recover in this action unless it has been proved to the satistaction of the jury that
the contract has been violated by the defendant, and that in consequence of' such
violation the same has been rescinded by the plaintiff; and it makes no difference
whether or not such contract was made by Stummel with Holmes, or with vther
parties for Holmes.

2. That if the jury believe from the evidence that there was a written special
contract under which the grubbing was done, the plaintiff can only recover upon
such written contract, unless the same has been violated by the detendant and re-
scinded by the plaintiff. '

3. That where there is a written contract in relation to work or any other mat-
ter, the parties must sue on such written contract, and cannot sue in the present
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form of action unless such contract has been violated by one party and rescinded
by the other, or rescinded by mutual agreement of the parties, founded upon a
valid consideration.

4. That there is no evidence before the jury that the written contract under
which the work was done (if any such contract was made) has been violated by
the defendant or rescinded by the plaintift on account of any such violation.

«. 5. If the work was done under special contract stating the price to be paid for

‘the grubbing and the ¢ime when it was to be paid, and the manner of doing the

work, the plaintiff cannot recover unless he has performed the contract on his
part, or unless it has been rescinded by the plaintiff in consequence of the default
of the defendant.

6. If plaintiff made a contract with Holmes, or with his wife for him, to clear
and grub the brush on the land, such contract means such underbrush as ought
to be grubbed; and if he was not to have his pay until such work was done, he
cannot recover in this case until he has done the work according to the contract, or
unless it was violated by Holmes and rescinded by plaintiff.

7. If the jury believe from the evidence that the grubbing in question was done
under a contract like the one offered in cvidence, then Stummel was bound to
grub, cut and pile the brush on all the land, as well that in the ravine as the
other, and that unless the performance of that portion of the work was wazved by
the defendant, then the plaintiff cannot recover in this case.

But the court refused to give the first, second, third, fourth and seventh in-
structions, and defendant excepted.

The jury found a verdiet for plaintitt.

The defendant then filed his motion for a new trial, but the court over-ruled the
motion and defendant excepted. The defendant then filed his motion in arrest of
Judgment, but the court over-ruled the motion and defendant excepted.

H. M. & J. J. WEAD, Attorneys for Appellant.






STATI: OF ILLINOIY, SUPREME COURT,

THIRD GRAND DIVISION.
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SAMUEL HOLMES, Appellant,
V8. Appeal from Marshall.
WILLIAM STUMMEL, Appellee. :

BRIEF OF H. M. & J. J. WEED, ATTORNEYS FOR APPELLANT.

I. If there was an express contract between the parties, then a suit must be in-
stituted upon such contract. While it is true that either party may abandon a con-
tract for fraud, it is equally true that if either party sues the other on the contract,
atally it must be wpon the capress contract.

Chitty on Contracts, P. 25.

Story on Contracts, Sect. 15.

Rees vs. Lines, 8 Carr & Payne, 126.
Fergusson vs. Carrington, 9 B, & C. 59.

Smith vs. Smith, 1 Sandford. Sup't Ch. R. 206.
Warthern vs. Stevens, 4 Mass. 448.

Whiting vs. Sullivan, T Mass. 107.

II. The contract proyen between the parties was an entire contract. The comple-
tion of the whole work, was the essential consideration of it, and was a condition pre-
cedent to the liability of the appellant to pay the money specifiedin the contract. If
this be so, there can be no question as to the time when the appellec's right of ac-
tion accrued. ITe has a right of action when he has complied with the conditions of
the contract on his part, and not before. No proposition of law is better settled than
this. If then the appellee has failed to comply with the conditions of the contract
on his part, he has no rigit of action, and cannot recover. .

Story on Contracts, Sect. 22.
Parsons on Contracts, Vol. 2, P. 29.
Cuwiningham vs. Morrell, 10 Johns. 203.
Stark vs. Parker, 2 Pick, 267.
Olmsted vs. Beale, 19 Pick. 528.
Thayer vs. Wadsworth, 19 Pick. 349.
Eldridge vs. Rowe, 2 Gil. 91.

. Badgely vs. Heald, 4 Gil. 67.
Lantry vs. Parks, 8 Cowen 03.

ITL. The contract between the parties having been clearly established, it was erro-
neous for the Court below, to admit evidence tending to show that the work done
was worth more than the contract price. The rule that where parties have made
an eXpress contract, no other tan be implied, has existed so long and been so repeat-
edly recognized by judicial decisions, that it has become an axiom of law, and author-
ities need not be cited in support of it.

IV. The seventh instruction asked by the appellant in the Court below is clearly
the law, and should not have been refused. The question as to whether the appellee
had waived the performance ofany portion of the contract by the appellant, was pro-
per for the consideration of the jury. Theauthorities cited in support of our second
proposition, fully sustain said instruction.

V. The contract between the parties having been established, the appellee had no
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right to abandon it unless for good cause shown, and having done so he cannot nosy
recover upon the quantum meruit.

Story on Contracts, Sect. 15 and 22,

Chandler vs. Thurston, 10 Pick. 209.

Shaw vs. Turnpike Co., 2 Penn, 454,

Stark vs. Parker, 2 Pick. 26.

VI. The courtshould have granted a new trial.

1. The evidence clearly does not authorize or support the verdict. The contract
price (which must be the measure of damages in this action) for doing the whole
work, was only $278,00, and the appellee admits payment of nearly fifty dollars to
him under said contract, and the judgment is therefore excessive.

2. The original contract between the parties was proven beyond controversy, and
if the appellee had any right of action at all, he had only a right to recover the sum
that became due to him, upon showing performance on his part of Zalf the work to
be done under the contract.

3. Admitting that the appellee had a right of action for the fifty dollars, that be-
came due upon completing /alf the contract, then the judgment must be reversed,
because that sum had been paid him before the suit was commenced, and the dam-
ages assessed are therefore obviously excessive, unjust and oppressive.

4. The seventh-instruction given for the appellee by the Court below is not the law.
It assumes an entirely different state of facts from those established, and directed the
Jjury to find for the appellee for the value of the work done by him, although it was
done under a written and express contract, and for a stipulated price.

5. The first, second, third and fourth instructions asked by the appellant, ave clear-
ly correct and ought not to have been refused.
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WILLIAM STUMMEL, Appellce.

BRIEF OF H. M. & J. J. WEED, ATTORNEYS FOR APPELLANT.

I. If there was an express contract between the parties, then a suit must be in-
stituted upon such contract. While it is true that either party may abandon a con-
tract for fraud, it is equally true that if either party sues the other on the contract
aball, it must be wpon the cxpress contract.

Chitty on Contracts, P. 25.

Story on Contracts, Sect. 15.

Rees vs. Lines, 8 Carr & Payne, 126.

Fergusson vs. Carrington, 9 B. & C. 59.

Smith vs. Smith, 1 Sandford. Sup't Ch. RR. 206.
Warthern vs. Stevens, 4 Mass. 448.

Whiting vs. Sullivan, T Mass. 107.

II. The contract proven between the parties was an entire contract. The comple-
tion of the whole work, was the essential consideration of it, and was a condition pre-
cedent to the liability of the appellant to pay the money specified in the contract. 1f
this be 3, there can be no question as to the time when the appellee’s right of ac-
tion accrued. He has a right of action when he has complied with the conditions of
the contract on his [im'tv, and not before. No proposition of law is better settled than
this. If then the appellee has failed to comply with the conditions of the contract
on his part, he has no rigut of action, and cannot recover.

Story on Contracts, Sect. 22.
Parsons on Contracts, Vol. 2, P. 29.
Cunningham vs. Morrell, 10 Johns. 203,
Stark vs. Parker, 2 Pick, 267.
Olmsted vs. Beale, 19 Pick. 528.
Thayer vs. Wadsworth, 19 Picl. 349.

" Eldridge vs. Rowe, 2 Gil. 91.
Badgely vs. Heald, 4 Gil. 67.
Lantry vs. Parks, 8 Cowen 063.

ITI. The contract between the parties having been clearly established, it was erro-
neous for the Court below, to admit evidence tending te show that the work done
was worth more than the contract price. The rule that where parties have made
an express contract, no other can be implied, has existed so long and: been so repeat-
edly recognized by judicial decisions, that it has become an axiom of law, and author-
ities need not be cited in support of it.

IV. The seventk instruction asked by the appellant in the Court below is clearly
the law, and should not have been refused. The question as to whether the appellee
had waived the performance ofany portion of the contract by the appellant, was pro-
per for the consideration of the jury. Theauthorities cited in support of our second
proposition, fully sustain said instruction.

V. The contract between the parties having been established, the appellee had no
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right to abandon it unless for good cause shown, and having done so he cannot now
recover upon the quantum meruit.

Story on Contracts, Sect. 15 and 22,

Chandler vs. Thurston, 10 Pick. 209,

Shaw vs. Turnpike Co., 2 Penn, 454,

Stark vs. Parker, 2 Pick. 26.

VI. The courtshould have granted a new trial.

1. The evidence clearly does not authorize or support the verdict. The contract
price (which must be the measure of damages in this action) for doing the whole
work, was only $278,00, and the appellee admits payment of nearly fifty dollars to
him under said contract, and the judgment is therefore excessive. :

2. The original contract botween the parties was proven beyond controversy, and
if the appellee had any right of action at all, he had only a right to recover the sum
that became due to him, upon showing performance on his part of La/f the work to
be done under the contract.

3. Admitting that the appellee had a right of action for the fifty dollars, that be-
came due upon completing %alf the contract, then the judgment must be reversed,
because that sum had been paid him before the suit was commenced, and the dam-
ages assessed are therefore obviously excessive, unjust and oppressive.

4. The seventh instruction given for the appellee by the Court below is not the law.
It assumes an entirely different state of facts from those established, and directed the
Jjury to find for the appellee for the value of the work done by him, although it was
done under a written and express contract, and for a stipulated price.

5. The first, second, third and fourth instructions asked by the appellant, ave clear-
ly correct and ought not to have been refused.
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STATE OF ILLINOLY, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

SAMUEL HHOLMES, Appellant,

V8. Appeal from Marshall.
WILLIAM STUMMEL, Appellce.

BRIEF OF H. M. & J. J. WEED, ATTORNEYS FOR APPELLANT.

L If there was an express contract between the parties, then a suit must be in-
stituted upon such contract. While it is true that either party may abandon a con-
tract for fraud; it is equally true that if either party sues the other on the contract
at all; it must be wpon the cxpress contract.

Chitty on Contracts, P. 25.

Story on Contracts, Sect. 15.

Rees vs. Lines, 8 Carr & Payne, 126. .
Fergusson vs. Carrington, 9 B. & C. 59.

Swmith vs. Smith, 1 Sandford. Sup't Ch. R. 200.
Warthern vs. Stevens, 4 Mass. 448.

Whiting vs. Sullivan, T Mass. 107,

I1. The contisct proven between the parties was an entire contract. The comple-
tion of the whole tvork, was the essential consideration of it, and was a condition pre-
cedent to the liability of the appellant to pay {he money specified in the contract. If
this be s9; there can be no question as to the time when the appellee's right of ac-
tion accrued. e has a right of action when he has complied with the conditions of
the contract on his part, and not before. No proposition of law is better settled than
this. If then the appellee has failed to comply with the conditions of the contract
on his part; he has no rigut of action, and cannot recover.

Story on Contracts, Sect. 22.
Parsons on Contracts; Yol. 2, P. 24.
- Cunningham vs. Morrell; 10 Johns, 203.
- Stark vs. Parker; 2 Pick; 207.
Olmsted vs. Beale, 19 Pick. 528.
Thayer vs. Wadsworth, 19 Pick, 349.
Lldridge vs. Rowe, 2 Gil. 91.
Badgely vs. Heald, 4 Gil. 67.
Lantry vs. Parks, 8 Cotven 63.

II1. The contract between the parties having been clearly established, it was erro-
heous for the Court below, to admit evidence tending to show that the work done
tvas worth more thanithe contract price. The rule that where parties have made
an express contract, no other can be implied, has existed so long and been so repeat-
edly recognized by judicial decisions, that it has become an axiom of law, and author-
ities need not be cited in support of it.

IV. The seventh instruction asked by the appellant in the Court below is clearly
the law, and should not have been refused. The question as to whether the appellee
had waived the performance ofany portion of the contract by the appellant, was pro-
per for the consideration of the jury. Theauthorities cited in support of our second
proposition, fully sustain said instruction.

V. The contract between tho parties having been established, the appellee had no
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right to abandon it unless for good cause shown, and having done so he cannot now
recover upon the quantum meruit.

Story on Contracts, Sect. 15 and 22,

Chandler vs. Thurston, 10 Pick. 209.

Shaw vs. Turnpike Co., 2 Penn. 454,

Stark vs. Parker, 2 Pick. 26.

V1. The courtshould have granted a new trial.

1. The evidence clearly does not authorize or support the verdict. The contract
price (which must be the measure of damages in this action) for doing the whole
work, was only $278,00, and the appellee admits payment of nearly fifty dollars to
him under said contract, and the judgment is therefore excessive.

2. The original contract between the parties was proven beyond controversy, and
if the appellee had any right of action at all, he had only a right to recover the sum
that became due to him, upon showing performance on his part of %a/f the work to
be done under the contract.

3. Admitting that the appellee had a right of action for the fifzy dollars, that be-
came due upon completing kalf the contract, then the judgment must be reversed,
because that sum had been paid him before the suit was commenced, and the dam-
ages assessed are therefore obviously excessive, unjust and oppressive.

4. The seventh instruction given for the appellee by the Court below is not the law.
It assumes an entirely different state of facts from those established, and directed the
Jjury to find for the appellee for the value of the work done by him, although it was
done under a written and express contract, and for a stipulated price.

5. The first, second, third and fourth instructions asked by the appellant, ave clear-
ly correct and ought not to haye been refused.
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STATE OF ILLINOIS, SUPREME COURT,

‘e THIRD GRAND DIVISION.

APRILMTERDM, 1860.

SAMUEL HOLMES 1
V8.

r  Appeal from Marshall.
WILLIAM STUMMEL. ) ’

BRIEF OF RICHMOND AND BURNS, ATTORNEYS FOR
APPELLEE.

1. Ir is good cause for:challenge of a juror that he has formed
an opinion upon the merits of the cause whether he has expressd
it or not.

The juror Scoager stated, *“if he never heard any thing more
about the case he had an opinion,” and this was good reason for
challenge * for cause.”

Smith xs. Kames, 3d Scam. T6.
Gandner vs. 1'he People, 3 Scam. 83
Vennum vs. Harwood, 1 Gil. 662.

2. When a contract has been fully ;performed and not-hihg re-
mains to (be done under it-but to pay the money for its perfor-
mance, the plaintiff may declare in indebitatus assumpsit.

Bank of Columbia vs. Patterson’s Adm'rs., T Cranch, 199.
Canal Company vs. Knap, 9 Peters, 541.

4 Greenleaf”’s Evidence, 104.

T'hroop vs. Sherwood, 4 Gil. 98.

3. Tven if the work aas done under a written contract,
Tlolmes waived the grubbing the ravine as he had a right to do,
and so the law of speeial yritten contracts does not apply in this
case.

4. The common counts only are used in the declaration. That
the work was done under a written special contract, was set up
as a matter of defence, not an admitted fact ; therefore it became
a question of fact for the jury to decide whether there was such
a written contract or not, and this being so, it was clearly com-
petent to prove what the grubbing was worth.

5. The appellant clearly was not prejudiced by such proof,
because it is manifest that the jury were guided, in making their
yerdict, by the price mentioned in the written contract and the
amount of land actually grabhed.
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6. Appellant’s 7th instruction is clearly wrong. It presuppo-
ses that the failure to grub the ravine was such a substantial non-
compliance with the contract as to preclude a recovery, when in
fact there is no proof that there was any grubs’in the ravine ; all
that is said on the subject is in the testimony of Wm. White,

page 3 of the Abstract, and the testimony of Cummins on 4 page
of the same.

7. There must have been, on part of appellee, some substan-
tial non-compliance with the contract; not a mere trivial failure,
in order to prevent a recovery for the work done. This propo-
sition is too clear toneed authorities to support it. As to wheth-
er appellant waived the grubbing the ravine, it is admitted to
be a question for the jury, (as claimed in appellants 4 point,
And the jury having decided it, the Court will not disturb the
verdict for that reason, though they decided it wrong.

8. The damages found by the jury were not excessive. From
the proof it is a matter of great uncertainty what amount had
been paid. White, on page 3d of Abstract, states that the
amount paid may have been $15 or $20, or $20 or $30. The

“jury allowed a deduction from the contract price of about $16.
But the whole question of what had been paid was exclusively a
question for the jury to decide. Any admission of the appellee
ought not to have received much consideration, for the reason
that he was a German, not understanding to any extent English.

9. The 7 instruction asked for by, and given for, the appelle
is the law, if we are correct in our positions respecting the waiv-
er of the grubbing the ravine or a substantial compliance with
the contract.

10. The 1st, 2d, 3d, and 4th instructions refused for appellant
are all clearly wrong, as our authorities cited in support of our
2d point clearly establishes. According to these instructions no
suit can be maintained where a written contract exists, under any
circumstances, unless the contract is specially declared on, an
idea that was exploded before any of this generation were born.

11. It is a matter of discretion for the Circuit Court to permit
a plaintiff to prosecute his suit a poor person, and the ‘gr'anting
or refusing leave to do so cannot be assigned for error.
Scates, Treat., and B. Statute, 244, Sec. 3.

12. The motion for leave to prosecute the suit as a poor per-
son, in the Court below was made before the determination of
the motion to dismiss the suit for want of security for costs.

RICHMOND & BURNS,
For Appellee,
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

SAMUEL HOLMES ]
vs.

+  Appeal from Marshall.
WILLIAM STUMMEL. )

BRIEF OF RICHMOND AND BURNS, ATTORNEYS FOR
APPELLEE.

1. Iris good cause for challenge of a juror that he has formed
an opinion upon the merits of the cause whether he has expressd
it or not.

The juror Scoager stated, *“if he never heard any thing more
about. the case he had an opinion,” :and this was good reason for
challenge * for cause.”

Smith vs. Fames, 3d Scam. T6.
iGardner vs. T'he People, 3 Scam. 83
Vennum ws. Harwood, 1 Gil. 662.

2. When a eontraat has heen fully ;performed and nothing re-
anains to be done under it but to pay the money for its perfor-
manee, thé plaintiff may declare in ndebitatus assumpsit.

Bank.of Columbia vs. Patterson’s Adm'rs., T Cranch, 199.
Canal Company vs. Knap, ) Peters, 541.

2 Greenleaf’s Eyidence, 104.

T'hroop vs. Sherwood, 4 Gil. 98.

" 3. Even if the work was done under a written contract,
Holmes waived the grubbing the ravine as he had a right to do,
and so the law of special written contracts does not apply in this
£Lase.

4. The common counts only are used in the declaration. That
the work was done under a written special contract, was set up
as a matter of defence, not an admdtted fact ; therefore it became
a question of fact for the jury to decide whether there was such
a written contract or not, and this being so, it was clearly com-
petent to prove what the grubbing was worth.

5. The appellant clearly was not prejudiced by such proof,
because it is manifest that the jury were guided, in making their
verdict, by the price mentioned in the written contract and the
amount of land actually grubbed.
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6. Appellant’s 7th instruction is clearly wrong. It presuppo-
ses that the failure to grub the ravine was such a substantial non-
compliance with the contract as to preclude a recovery, when in
fact there is no proof that there was any grubs in the ravine ; all
that is said on the subject is in the testimony of Wm. White,

page 3 of the Abstract, and the testimony of Cummins on 4 page
of the same.

7. There must have been, on part of appellee, some substan-
tial non-compliance with the contract; not a mere trivial failure,
in order to prevent a recovery for the work done. This propo-
sition is too clear toneed authorities to support it. As to wheth-
er appellant waived the grubbing the ravine, it is admitted to
be a question for the jury, (as claimed in appellants 4 point,
And the jury having decided it, the Court will not disturb the
verdict for that reason, though they decided it wrong.

8. The damages found by the jury were not excessive. From
the proof it is a matter of great uncertainty what amount had
been paid. White, on page 3d of Abstract, states that the
amount paid may have been $15 or $20, or $20 or $30. The
Jury allowed a deduction from the contract price of about $16.
But the whole question of what had been paid was exclusively a
question for the jury to decide. Any admission of the appellee
ought not to have received much consideration, for the reason
that he was a German, not understanding to any extent English,

9. The 7 instruction asked for by, and given for, the appelle
is the law, if we are correct in our positions respecting the waiv-

er of the grubbing the ravine or a substantial compliance with
the contract.

10. The Ist, 2d, 3d, and 4th instructions refused for appellant
are all clearly wrong, as our authorities cited in support of our
2d point clearly establishes. According to these instructions no
suit can be maintained where a written contract exists, under any
circumstances, unless the contract is specially declared on, an
idea that was exploded before any of this generation were born.

1. Tt is a matter of discretion for the Circuit Court to permit
a plaintiff to prosecute his suit a poor person, and the granting
or refusing leave to do so cannot be assigned for error.
Scates, Treat., and B. Statute, 244, Sec. 3.
12. The motion for leave to prosecute the suit as a poor per-
son, in the Court below was made before the detcrmination of
the motion to dismiss the suit for want of security for costs.
RICHMOND & BURNS,
For Appellee.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

SAMUEL HOLMES, Appellant,
vs.
WILLIAM STUMMEL, Appellee."

ABSTRACT OF RECORD.

Tmis was an action of assumpsit, for work and labor done, commenced
by the appellee ‘against the appellant, in the Circuit Court of Marshall
county. The canse was tried before Hon. M. Ballou, Judge, and a jury,
at the May term, 1858, of said Circuit Court, and a verdict and judg-
ment against the appellant, in favor of the appellee, for $262.13, to re-
verse which judgment the said appellant brings this cause to this Court.

At the October term of said Court, a.p. 1857, the defendant filed his
affidavit in said eause, and cntered his motion therein for a rule on the
plaintiff to give security for costs; and that.on the second day of said
term, the Court-ordered the plaintiff to give security for costs by the
time the same should be reached for trial ;” -and afterwards, on the sixth
day of said term, on application of the said plaintiff, the Court extended
the time for complying with said order thirty days, and continued the
cause to the next term of said Court; to which decisions of the Court, in
extending the time for complying with said erder, and in continuing said
cause, the said defendant then and there excepted and objected.

And afterwards, at the January term, a.p. 1858, of said Court, the
defendant moved the Court to (dismiss the suit for want of security for
costs.

Thercupon came the plaintiff and filed his affidavit and entered his
cross-motion therein, for leave to prosecute his suit as a poor person ;”
which said motion of the plaintiff having been considered by the Court, .
was allowed, and said plaintiff permitted to prosecute his suit as a poor
person;” to the overruling of which said motion of said defendant, he,
the said defendant, then and there excepted.

And afterwards, at the May term, 1858, of said Court, the jury having
found the issues for the plaintiff, the defendant therecupon entered and

filed his motion for a new trial, for the reasons following, to wit:

1. The verdict is contrary to tho law and the instructions of the Court.

2. The verdict is contrary to the evidence.

3. The Conrt excluded proper evidence upon the part of the defend-
ant, and admitted improper evidence upon the part of the plaintiff. !

4. The Court gave improper instructions upon the part of the plaintiff.

5. The Court refused to give proper instructions on the part of the
plaintiff.

6. That the damages are excessive.




STATE OF ILLINOIS. SUPREME COURT.

THIRD GRAND DIVISION.
APRIL TERM, A. D. 1860.
WILLIAM STUMMEL, Arrerieg, vs. SAMUEL HOLMES, APPELLANT.
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The case was tried at the May Term of the Marshall Circuit Court, A. D. 1858,
# and a verdict found for the plaintiff, and his damages assessed at § 26 -2 7 j

M %‘é" AAroN SWEGAR was called as a juror, and upon his examination he stated that
he did form an opinion upon the merits of the ease, but had never expressed it.
Could not say that he had a decided opinion as to which party ought to recover.
The opinion might influence him if the evidence was the same as the statement
he heard. That he would be governed by the evidence in deciding the case. If
he should never hear anything more about it, he had an opinion.

The plaintiff challenged the juror for cause, and the court sustained the chal-
lenge and discharged the juror. Defendant excepted.

The plaintiff, to maintain the issues on his part, then called Trnoxas Wikr, who
testified that plaintiff did grubbing for defendant in 1851 or 1852—began in 1852
o and finished in 1853; thinks he grubbed about 52 acres, and it was worth from
eight to ten dollars an acre. Grubbing was done on Holmes’ land. Iolmes was
absent about half the time. About one-half of it was done atter Iolnes returned.
Holmes was absent in California when Stummel commenced grubbing. Holmes
knew that Stummel was doing the grubbing. The land was a first rate piece of
bottom land, a dense thicket composed principally of sumac and oak saplings.
That he at one time met Holmes on the land while Stummel was grubbing.

Said witness stated on his cross-examination that it was his impression that the
work was done under a written contract. Stummel called witness, Enoch Sawyer,
‘and Jacob Held, on the land to look at the work. They went on and examined
the work. There was a contract then produced by Stummel, as near as he re-
membeled, which was drawn between William White and James Ferguson.
® Understood from Stummel that the work was done under a contract, and Stum-
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mel had the contract there. By the contract Stummel was to do the work.
Stummel had signed his name with Ferguson’s at the bottom of the paper. The
paper was about the clearing of the land, and was the contract under which the
work was done, and was in April, 1853. The contract was in the hands of Saw-
yer. Plaintiff here rested. ‘ ;

_ TESTIMONY FOR DEFENDANT.

-G. L. Forr, being called on behalt of defendant, testified that he was present
at thie-first-trial of this cause, and was clerk of the Circuit Court at the time.... On
that trial there was a contract produced and read in evidence between Stummel
and Holmes concerning the grubbing of the land in controversy. It was a writ-
ten, contract, and he copied it in the record sent to the Supreme Court. That he
had compared the copy in the record sent to the Supreme Court with the original,
and knew it to be correct. He does not know what became of the original con-
tract. He left it on file with the other papers.

On his cross-examination this witness testified that he did not get the contract
from the Bill of Exceptions, but got it from the original. Thinks the name of
Ferguson was in the original contract, and that it had been scratched out, and the
name of Stnmmel inserted. He compared the original agreement with the copy
in the record, and is positive it is correct. IHe knows that Stummel’s name was
to the contract.

Seaver Horwes testified that he saw a contract or agreement like the one pro-
duced by Mr. Fort. Ile had the original agreement for the purpose of taking a
copy of it at the Spring Term next following a former trial of this cause. Ie ob-
tained the agreement from Mr. Fort, the Clerk, and returned it to him. Does
not know what has become of it. Has never seen it since. It is not in his pow-
er, possession, or control. It has never been in his possession since the trial, ex-
cept to copy it. The defendant then proved service of a notice on the plaintiff
to produce the agreement. '

G. L. Fort, being re-called, testified that he searched a great deal for the agree-
ment among the records and files of the Court, and has been unable to find it.
That he had opened nearly all the bundles of papers that were in use at that time,
and looked everywhere where such papers are usually kept, and cannot find it.

WiLriam Warre testified that he was present at the first trial of this cause. - An
agreement was at that time produced like the one now offered in evidence. ' He
drew up the original contract and gave it to Stummel. It was first made between
Sarah or Sam’] Holmes and James Ferguson. Gave agreement to Stummel for
the purpose of having Ferguson’s name scratched out and Stummel’s inserted.
When next saw contract Stummel’s name was affixed to it. Ile knows the agree-
ment lhe saw on the first trial was the same one he gave to Stummel, and Fergu-
son’s name was scratched out and Stummel’s name substituted. Did not know
whether Sarah Holmes’ or Sam’l Holmes’ name was signed to the contract. Can’t
say positively whether Stummel’s name was in the body of the contract or not.
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The agreement was then offered in evidence, and is as follows, to wit:
- %A RTIOLE ‘OF AGREEMENT, madé and éntered into between William Stummel of
“the one part and Samuel Holmes of the other part, witnesseth, that said William
«“Stummel has this day agreed to clear, grab and pile the brush, all to be donein
7 “good order, on all the land south of the road running from Sandy Creek bridge
«to John Foster’s, that William White bought of Edward Evans, to be done and
“completed by the first day of April, 1853; and the said Samuel Holmes -hath
“agreed to pay the said William Stummel two hundred and seventy-eight dollars
«for the same—tifty when the work is one-half completed, and the balance when
«done and completed. In witness, we, the undersigned, set our hands and seal
“thig April the 13th, 1852. “WILLIAM STUMMEL,
: ' “«SAMUEL HOLMES.”

WiLLian Warre then testified that he knew about the grubbing done by Stum-
mel.- There was 40 acres in the whole field. = At the time Stummel commenced,
there was 8 acres grubbed, which left 32 acres to be grubbed. The ravine Stum-
mel did not pretend to grub.' The ravine is 70 or 80 rods long and some 30 feet
wide, and runs diagonally through the land. Has examined the grubbing thor-
oughly. There are bushes, trees, underbrush and saplings that are not cut down.

8 Does not think one in fitty of the grubs were taken out. Holmes has done a
great deal of grubbing on the land since. Last fall ITolmes took out as many as
twenty wagon loads from the land grubbed by Stummel. That the oak, hickory
and cherry grubs were cut off and not grubbed out. That he paid Stummel some
money and Holmes’s wife paid him some before Holmes came home from Cali-
fornia. Thinks there was some twenty or thirty dollars paid to Stummel. On
cross-examination witness stated that the money paid by himselt and Mrs. Iolmes
may- have been $15 or $20, or $20 or $30, he can’t remember which. Zhe plain-
#iff here offered the Bill of Exceptions prepared in a former case to witness for
examination to refresh his mmemory on the amount pai(i Stummel, which Bill of
Exceptions on that point is as follows: “That before September, 1852, he paid

~ plaintiff towards said orubbing between $15 and §20.” The defendant objected

o to the introduction of said Bill of Exceptions for the purpose offered; but the
court admitted the witness to refer to said Bill of Exceptions for the purpose of
refreshing his memory, and defendant excepted.

Davip Eriscer testified that he has known the ground grubbed by Stummel
for cight years. Ic went on the ground and examined it. Oftered to grub it

10 for $4.00 per acre; not worth more: that would be a fair price for it. It is not
well grubbed. In some places the stumps left are six inches high. Do not
think more than half of the grubs were taken out. It was a very poor job of
grubbing. Has helped to grub the land since. He broke cight acres of the land
and found it very difficult; it was impossible to plough without hitting the grubs.
That on a former trial, when witness was coming-to court, Stummel, the plaintiff,
‘got in the wagon and rode with him. Stuminel said a good deal of time was lost
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coming t6 court: +Holmes; Who was in the wagon, replied that he (Stummel)
ought to haye done his work better and got his money. Stummel replied that it
is too hard work. That he would rather grub one-half the land as it was origin-
ally than to grub what is left by Stummel.

" CnarLes Parxer testified that he had examined the ground at the request of
TForbes. There were plenty of the grubs left, many of them above the surface.
He counted, in a circle of one rod, thirty-three grubs above the ground, from the
size of his wrist to the size of his leg. Wherever he went it was the same thing.

Prrer Forses testified that he knew the ground grubbed by Stummel. Found
plenty of grubs left.” In one place he counted, while he stood in his tracks, 40 or
50 stubs. He would not like to pay a man anything to grub in that way for him.
There was about one and one-half acres in the ravine not grubbed at alk

Henry Brnson testified that he knew the land.  IHe went on it 1st of April,
18575 found it rough and poorly grubbed. He stood in one place and counted

35 stubs within a distance of three rods.

Trosas Tioarsox testified that he had examined the ground, and the grubbing -

was a poor job, Tound a great many grubs.

Natiax Suuearts testified that he examined the grubbing several times.
Found the grubbing in a miserable condition. . Is acquainted with grubbing, and
thinks it worth double to take out a grub after the tree is cut off. Tt is a very
bad job.

Trosas Cuanines—has known the land 12 or 15 years. Some of the ground
is not grubbed at all. The ravine, 13 acres, is not grubbed at all. There is a
three-cornered piece on the west side of the field midway which is not grubbed.

The grubbing is a very poor job.

Jonx WirLyarp testitied that he knew the land and grubbed there in the fall
of 1856. TFound all kinds of grubs. They are very thick on part of the land.
Some of the grubs were cut off above the ground, and some below, and some not
at all.  Could not drive through with a plow. Would rather take out three grubs
before the tops were cut off than one afterwards. All grubs should be taken out
below the surface. He and David Ettinger and William Ettinger worked on the
land, grubbing it for Holmes, from three to four weeks a year ago last fall.

V axBurey McKissox testified that he had been often on the land before and
since the grubbing was done by plaintiff, and that there were now left on said
Jand plenty of grubs of all sizes. That he was present at a conversation between
Stummel and Holmes that occurred two years ago. David Ettinger was also
present. Holmes told Stummel he ought to have finished his work and got his
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pay, and-told-him he didn’t think he had done right denying payment. [FHolmes

~said, “You know I paid you between $90 and $100,” and Stummel said he knew

it, and acknowledged he did. That in the spring of 1853 he heard Stummel and

.- Holmes talking about the grubbing, and Stummel said he was going to quit be-

17

20

21

cause plenty of farmers told him e hired men and did not pay them. Witness
then told Stummel that he had no reason for thinking so; for Holmes had already
paid Tim more than he agreed to. Stummel said he had, and that Holmes had
already paid him near $100.00. Stummel then said that he wonld not finish the
joh. Ilolines then told him that what he had done was not done right, and that
he had beiter go on and finish the grubbing and get his pay. That Holmes told

Stummel he wanted the ravine grubbed.

Defendant then offered to read in evidence a Bill of Discovery filed by him
against the plaintiff in the Marshall County Circuit Court, and the answer thereto.
The bill amongst other things charges that he paid to the plaintiff, Stummel, the
sum of $5.00 on the 1st day of September, 1852, the turther sum of $10.00 on the
6th of October of said year, and the further sum of $20.00 on the 1st day of No-
vember of said year, and that he had no witness by whom he could prove the
payment of said several sums of money. Stummel in his answer admits the pay-
ment to him by Holmes of §5.00 on 925th of August, 1852, and the further sum of
$5.00 on the 6th day of October in said yczir, and the further sum of $10.00 on
the 1st of November in said year, and that the payments admitted are not part o
parcel of the payments charged to him by said Holmes on the 12th day of Au-
gust, 1852, of $5.00, or the payment of December 14th, 1852, of $30.00. \

The plaintift objected to the reading of said Bill and answer in evidence, but
the Conrt overruled the objection and allowed the answer to said Bill to be read

i evidence.  To which decision of the Court plaintiff excepted.
Iere defendant rested.

The plaintift then called Exocn Sawver, who testified that he examined the
Jand =oon after the grubbing was done.  There was a small piece of the south end
not grabbed at all.  Thomas Wier. Jacob Held and Stummel were with him.
‘Thinks it was a fair picce of grubbing. It was a very heavy job. Had never
grubbed much.  Thinks it was worth $8 per acre to grubit.  ITe saw the written
contract under which it was done. It was handed to him by Stummel. Thinks
the same contract was offered on the first trial of this case. There was only one

contiract nsed on that trial.

Lonrix (3. Pratrtestitied that there was only one contract used on the fivst trial. He
helped Judge Dickey try the case and settle the Bill of Exceptions. Said Bill of

Exceptions was then oftered in relation to said contract; and that part of said Bill

of Kxceptions relating to aaid contract is as follows: ** Detendant thercupon proved
1 ] A A
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that the work was done under a written contract between said parties, of which
the following is a copy.” (Here follows copy of the agreement between said
Stummel and Holmes, copied in the first part of this abstract.) Lorin G. Pratt
continued—Stummel’s name was not in the body of the agreement, and according
to his recollection Sarah Holmes's name was in it. The copy is not a copy of the
contract, because Samuel Holmes’s name was not signed to the contract. He
further stated that William White’s name was in the contract. There was an
erasure in the centract. Ferguson’s name and William Holmes's were at the bot-
tom.—To all of which evidence of the said witness relating to the contents of said
contract the defendant then and there objected, but the Court overruled the ob-
jection and admitted the evidence, and the defendaut excepted.

Exocu SAWYER, called by plaintiff] testified that he saw the contract. There
was an erasure in it, and Fergus’s name was erased. William White was a party
of the first part, and James Fergus’s and Sarah Ilolmes’s names were at the bot-
tom, and thinks Stummel’s was there also. Can’t say whether it was White’s or
Stummel’s name. “I am talking of the contract as I saw it in the field.” I
went on the land a year ago, and found a good many grubs left. /¢ was not «

good job of grubbing.

Joux Myrrs—Ilas never seen the land, only as he rode past it on the road.
Thinks from the looks from the road that it was well done.  Thinks it would be

worth $10 per acre to grub it.

Joux Foster—Knows the job, and also the ravine. Saw the grubbing, with
the exception of half an acre, and considered it a fair job, worth from ST to $10
per acre. It could not be done for $4 per acre.

Jous Wizr—Has done considerable grubbing. Ile examined the grubbing
done by Stummel two or three years ago, at request of Holmes. Plaintiff’ then
asked witness as follows: * State whether a heavy job or a light job of grubbing.™
The witness answered, “It was a heavy job.” Plaintift then asked witness,
¢ What was it worth an acre to grub it at the time it was done?” The witness
answered, “Ten dollars per acre.”” The plaintift’ then asked witness the follow-
ing question: “Is it or not difficult to find all the grul:s where a portion of the
timber has been cut down previous to the grubbing?” To which he answered,
« It is diflicult, for they rot oft under the ground.”—To the asking and answering
of each of said questions defendant then and there objected; but the Court over
ruled the objection, and the defendant excepted.

Tromas Wikr testified that he had known plaintiff’ since he took the job.
Stummel did not speak the English language well. e would generally get but
one broken English word in 4 sevtence. He had to get him to repeat his words
before he could understand him. Evidence of witness objected to, but admitted

by the Court, and defendant excepted.
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Enocn SAWYER testified that in the spring of 1853 he could not well understand’
Stummel, he spoke the English Janguage so-badly. In 1855 he could not well
understand him, and had to talk to him through an interpreter. The evidence of

‘witness objected to, but admitted by the Court, and defendant excepted.

ILnky Wikk—Examined the land and concluded it was an dverage job of-
grubbing. 1t was a heavy job, and worth §6 an acre to grub and $2 to pile the

brush.

Nariax Raysiey—Examined the land, at the request of Holmes, between first
and second trial, and thought it a common job. It was worth $8 per acre to grub

and pile the brush.

All the evidence offered as to the kind of job and the value per acre for grub-
bing was objected to at the time by defendant, but the Court overruled the ob-

jeetion, and admitted the evidence, and defendant excepted.

The plaintiff here rested again.

The detendant the re-called VaxBurex McKessox, who testified that he was
along when Sawyer and others examined the land in 1853. At that time there
was but little grubbing done east of the ravine. When I was along with Stummel

and ITolmes in the wagon, I did understand Stummel perfectly.

Wittian Warrg, being re-called, testified that he had known the land since
1884. He had owned it, and bought it in 1850 or 1851. No fire had ever been
through it to his knowledge, or that he ever saw, and but few hoop-poles had been
cut on it. He might have cut a few where Paul Dods grubbed, but not on the
Stummel tract. My name was not to the contract with Stummel as a party. [

am positive of this, beeanse I wrote the contract.”
This was all the evidence in the case.
The plaintiff then asked the court to give the following instructions:
! g

1. If the jury believe from the evidence that the plaintiff grubbed fifty acres of
land for the defendant, the jury ought to allow to the plaintiff what the jury be-
lieve the grubbing was worth, unless the defendant has proved a valid contract
for a less sum, or that he (defendant) has paid for said grubbing.

2. If the jury believe from the evidence that the plaintiff did the grabbing in a
fair workmanlike manner, and as well as such kind of grubbing is usunally done,
then the jury onght not to allow plaintift any less than the contract price, even if

a contract price has been proved.
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3. If the jury believe from the evidence that under a contract between the p';u'-
ties the plaintiff was bound to grub the rawine,—yet if the jury further believe
that the defendant released the defendant from grubbing out the 7awine, then the
jury ought to find for the plaintiff the contract price for the work, less a reasonable

deduction on account of not grubbing the ravine.

4. Unless the defendant has proved a valid existing contract between thé par-
ties, under which the work sued for was done, then plaintift is entitled to recover
from the defendant the value of the work done by him as proved. That to show
such valid contract, it must be proved that it was assented and agreed to by both

parties, and was for a sufficient consideration.

5. If the defendant has shown a written contract, and unless he has proved it,
the plaintiff is entitled to recover for the amount he has proved his labor to be

worth.

6. If the defendant has shown a written contract for the work done by the
plaintiff; the plaintiff is still entitled to recover under such contract, provided he

has shown that he has complied with the same.

7. Under the pleadings in this case, if the jury believe that the work was done
under a written contract, still the plaintiff' is entitled to recover for the work done
in proportion to the contract price, it they belicve the plaintift has proved that he
did work for the defendant.

The court gave all of the instructions asked for by the plaintiff. and defendant

excepted.
Defendant then asked the court to instruct the jury as follows, to wit:

1. If the jury believe from the evidence that the grubbing for which the plain-
tiff has sued was done under a written special contract, then the plaintiff’ cannot
recover in this action unless it has been proved to the satistaction of the jury that
the contract has been violated by the defendant, and that in consequence of such
violation the same has been rescinded by the plaintiff; and it makes no difference
whether or not such contract was made by Stummel with Holmes, or with other

parties for Holmes.

2. That if the jury believe from the evidence that there was a written special
contract under which the grubbing was done, the plaintiff can only recover upon
such written contract, unless the same has been violated by the defendant and re-

scinded by the plaintiff.

3. That where there is a written contract in relation to work or any other mat-
ter, the parties must sue on such written contract, and cannot sue in the present
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form of action unless such contract has been violated by ong party and rescinded
by the other, or rescinded by mutual agreement of the parties, founded upon a

valid consideration.

4. That there is no evidence before the jury that the written contract under
which the work was done (if any such contract was made) has been violated by
the defendant or rescinded by the plaintiff' on account of any such violation.

5. If the work was done under special contract stating the price to be paid for
the grubbing and the #me when it was to be paid, and the manner of doing the
work, the plaintiff cannot recover unless he has performed the contract on his
part, or unless it has been rescinded by the plaintiff' in consequence of the default

of the defendant.

6. If plaintift made a contract with Iolmes, or with his wife for him, fo clear
and grub the brush on the land, such contract means such underbrush as ought
to be grubbed; and if he was not to have his pay until such work was done, he
cannot recover in this case until he has done the work: according to the contract, or”
unless it was violated by Holmes and rescinded by plaintiff.

7. If the jury believe from the evidence that the grubbing in question was done
under a contract like the one offered in cvidence, then Stummel was bound to
grub, cut and pile the brush on all the land, as well that in the ravine as the
other, and that unless the performance of that portion of the work was waived by
the defendant, then the plaintiff cannot recover in this case.

But the court refused to give the first, second, third, fourth and seventh in-
structions, and defendant excepted.

The jury found a verdict for plaintiff.

The defendant then filed his motion for a new trial, but the court over-ruled the
motion and defendant excepted. The defendant then filed his motion in arrest of
Jjudgment, but the court over-ruled the motion and defendant excepted.

H. M. & J. J. WEAD, Attorneys for Appellant.
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STATE OF ILLINOIS, SUPREME GOURT, - — —

THIRD GRAND DIVISION.

APRIL TERM, 1860.

SAMUEL IIOLMES, Appellant,
V8, Appeal from Marshall.
WILLIAM STUMMEL, Appellee. ‘

BRIEF OF H, M. & J. J. WEED, ATTORNEYS FOR APPELLANT.

I. If there was an express contract between the parties, then a suit must be in-
stituted upon such contract. While it is true that either party may abandon a con-
tract for fraud, it is equally true that if either party sues the other on the contract
at all, it must be wpon the cxpress copfract.

: Chitty on Contracts, P. 25.
Story on Contracts, Sect. 15.
Rees vs. Lines, 8 Carr & Payne, 126.
Fergusson vs. Carrington, 9 B. & C. 59.
Smith vs. Smeth, 1 Sandford. Sup’t Ch. RR. 200.
Warthern vs. Stevens, 4 Mass. 448,
Whiting vs. Sullivan, T Mass. 107.

IT. The contract proyen hetween the parties was an entive contract. The comple-
tion of the whole work, was the essential consideration of it, and was a condition pre-
cedent to the liability of the appellant to pay the money specified in the contract. If
this be s, there can be no question as to the zime when the.appellee's right of ac-
tion accrued. Ie has a right of action when he has complied with the conditions of
the contract on his part, and not before. No proposition of Jaw is better settled than
this. If then the appellee has failed to comply with the conditions qf the contract
on his part, he has o rigut of action, and cannot recover.

Story on Contracts, Sect. 22.

Parsons on Contracts, Yol. 2, . 29,
Cuwiningham vs. Morrell, 10 Johns. 203,
Stark vs. Parker,2 Pick, 267.

Dlmsted vs. Beale, 19 Pick. 528.

Thayer vs. Wadsworth, 19 Pick, 349.
Eldridge vs. Rowe, 2 Gil. 91.

Badgely vs. Heald, 4 Gil. Q7.

Lantry vs. Parks, 8 Cowen 63.

III. The contract between the parties having been clearly established, it was errq-
neous for the Court .below, to admit evidence tending te show that the work done
was worth more than the contract price. The rule that where parties have made
an express contract, no other can be implivd, has existed so long and been so repeat-
edly recognized by judicial decisions, that it has become an axiom of law, and author-
ities need not be cited in support of it.

1V. The seventh instruction asked by the appellant in the Court below is clearly
the law, and should not have been refused. The question as to whether the appellee
had waived the performance ofany portion of the contract by the appellant, was pro-
per for the consideration of the jury. Theauthorities cited in support of our second
proposition, fully sustain said instruction.

Y. The contract between the parties having been established, the appellee had ne
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vight to abandon it unless for good cause shown, and having done so he cannof now
recover upon the quantum meruit.
' Story on Contracts, Sect. 15 and 22,
Chandler vs. Thurston, 10 Pick. 209.
Shaw vs. Turnpile Co., 2 Penn. 454.
Stark: vs. Parker, 2 Pick. 20.

VI. The courtshould haye granted a new trial.

. The evidence clearly does not authorize or support the verdict. The contract
price (which must be the measure of damages in this action) for doing the whole
work, was only $278,00, and the appellee admits payment of nearly fifty dollars to
him under said contract, and the judgment is therefore excessive.

2. The original contract between the parties was proven beyond controyersy, and
if the appellee had any right of action at all, he had only a right to recover the sum
that became due to him, upon showing performance on his part of Za/f the work to
be done under the contract.

3. Admitting that the appellee had a right of action for the fifty dollars, that be-
came due upon completing %alf the contract, then the judgment must be reversed,
because that sum had been paid him before the suit was commenced, and the dam-
ages assessed are therefore obviously excessive, unjust and oppressive.

4. The seventh instruction given for the appellee by the Court below is not the law.
It assumes an entirely different state of facts from those established, and directed the
Jjury to find for the appellee for the value of the work done by him, although it was
done under a written and express contract, and for a stipulated price.

5. The first, second, third and fourth instructions asked by the appellant, ave clear-
ly correct and ought not to have been refused. L

Vit oo ‘
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