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STATE 0F‘,ILI_"I'NOIS', SS.. ._v._".'IN THE SUPREME COURT AT OTTAWA.

: Y i a rostud H LA g1 04 e vrd o |
i ST, l 0l pAl 1L {
&3 i

OF THE APRIL TERM, A. D.1859.

T

LG 2

" JAMES' G.'MERRILL, ' l
' V8. Arrear rrox Proria Covnty Covrr.
LEROY D. RANDALL.

BRIEF OIF APPELLEE.

There is no error in the record. Tho rulings of the court below are sustained by the law, and
the judgment should: be atlirmed. : -

1. The demurrer to the second plea was properly sustained. * This is a plea of No coNsIDERA-
TION : yet it manifestly appears therein that said James G. Merrill nade anddelivered the notes
sued on, in part payment for the printing establishment which he bought of Whittemore & Co.
This printing establishment was the consideration of the notes, and so tlus pleais clearly bad.  And
it may not he impraper to. add that it is'not anywise shown that thie printing establishment” was
not worth all-that the maker of the notes undertook to pay therefor, nor doer it even appear that
he made a hard bargain.

. The demmleL to the third ple vwas praperly -sustainedsi«This:isca plea of no consideration
e.z'ccpt as to 61"’("2.06, or in,other words, a:plea.of mere inadequacy.of consideration. This cannot
be pleaded in bar of the action; but it manifestly appears thereby that the appellant made and de-
livered said promissory notes, 2n part payment for said printing establishment; and it is 20¢ any-
wise shown that the same ‘was:not even aworth more than he undertook to give therefor. Wheth-
er Whittemore & Co. owed-James K. Murphy or not,-is entirely immaterial. It is enongh that
by their consent the appellant gave the notes in question for a part of the purchase price of said
printing establishment. And whether the appellee has any * beneficial interest” in the notes is
cqually immaterial. If the plea be true, it COlhtltlltOs no detence to said promissory notes, or any
or either of them, or any part thereof. ¢ @ & -

o

3. The demurrer to the fourth plea was properly sustained. This is a plea of set-off, to wit: that
Jammes K. Murphy is indebted to James G. Merrill, the defendant below, and that the notes in
suit equitably belong to said Murphy. &¢. . But James I Murphy is ¢n wtter stranger to the notes
and to the action, Ilis name nowhere appears until introduced by the pleas. The indebtedness
sought to be set off is not I)ot“ een the, parties to the action, or eyen between any of the parties to
the sulncct matter thereof. ~And the proposition is not to set off-and allow to Zeroy D. Randall.
the plaintiff below, but to said Jumes . Murphy, the amount of said promissory notes. Why
the appellant does not sue Murphy for the amount of the indebtedness here set up, is not anywise
shown. This plea violates every principle of the Jaw of set-oft, and even in a court of equity the
averments thereof would be held insufticient to entitle the party to any relief.
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4. The demurrer to the fifth plea was properly sustained. This is a plea of payment, to wit:
that the plaintiff below, in whom ke legal title to the notes in question is vested, is not the equita-
ble owner of the same, but said notes belong to James K. Murphy; that said Murphy collected as
the book-keeper of the defendant below the sum of $2650, «“ which should in right have been ap-
plied as a payment on said notes,” wherefore said defendant says that said notes are fully paid,
&e.  Although called a plea of puyment, it is simply an offer to set ¢ff’ the amount of alleged col-
lections for the account of said defendant by said Murphy, a stranger to the action and to the
notes, against the demand-of Leroy”D. Randall, the plaintiff in the action, and the legal holder of
the notes. But Murphy made such collections as the book-keeper of said defendant, and in that
capacity, if in any, received the money and is acconntable for it. It is not even alleged that de-
feridant has not an ample remedy by action against Murphy. Suppose James G. Merrill had sued
. James K. Murphy at law for such collections, conld Murphy plead #kesc notes, made to Gilman
Merrill, and indorsed to Leroy D. Randall, as a set-off’ to or payment of moneys so collected by
him?  Would a legal liability of James (1. Merrill to Leroy D. Landall, however pleaded, bar an
action at law by said Merrill aguinst James K. Murphy? 1t is presumed that these questions
will be answered in the negative, and that it will hardly be seriously contended, after an examina-
tion of this plea, that it is suflicient.

e

5. Generally: the said second, third, tourth and fitth pleas are manifestly irrelevant, repugnant,
uncertain and absurd  Indeed, it would require something more than ordinary skill to draw four

pleas surpassing these in their “suacrilegions violation™ of the established rules of pleading. 1t
seems unnecessary to notice further the several ervors assigned.  The judgment below should be
affirmed.
|
R AUTEHORITIES.
Statute of Negotinble Thstruments, Sec. 10.
1 Parsons on Contracts, Bk. 2, Ch. 1, See 3, and cases cited.
i Grege v. James and al., Breese R. 107.
8 Hinckley and al. v. West, 4 Gil, R 138.
3 Burgwin and al. v Bubeoek and al,, 11 Tll. R 23.

Chadsey. admr, v. Lewis, 1 Gil. R. 158.
Bryant and al. v. Dana, 3 Gil. R. 349.
Ayres v. McConnell, 15 II1 R. 230,
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CHARLES C. BONNEY,
Attorney for Appellee.
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STATE OF ILLINOIS, §S. ... IN THE SUPREME .COURT AT OTTAWA.

i v g2 e pg THE APRIL TERM, A. Dligss. - ! !

RO 1141

JAMES G. MERRILL,
V8 > Arrean rrod Proriy Covxty Corrr.

LBROY DS RAND AL,
BRIEF OF APPELLEE.

There is no error in the record. Tho rulings of the court below are sustained by the law, and
the judgment should be atlirmed. :

1. The demurrer to the second plea was properly sustained. This is a plea of N0 consiprRaA-
TION ¢ vet it manifestly appears therein that said James G. Merrill made and delivered the notes
sued on, in part payment fov the printing establishment which he bought of Whittemore & Co.
This printing establishment was the consideration of the notes, and so this plea is clearly bad.  And
it may not be improper to add that it is not anywise shown that the printing establishment was
not worth all that the maker of the notes undertook to pay theretor, nor does it even appear that
he made a hard bargain.

/e

2. The demurrer to the third ple v was properly sustained. Thig s a Dlea of no consideration
except as o $1278.06, or in other words, a plea of mere inadequacy of consideration. This cannot
be pleaded in bar of the action, but it manifestly appears thereby that the appellant made and de-
livered said promissory notes, in part payment for said printing establishment; and it is 2o any-
wise shown that the same was not even worth more than he undertook to give therefor. Wheth-
er Whittemore & Co. owed James K. Murphy or not, is entirely immaterial. It is enough that
by their consent the appellant gave the notes in question for a part of the purchase price of said
printing establishment. And whether the appellee has any * beneficial interest™ in the notes is
equally immaterial. If the plea be true, it constitutes no defence to said promissory notes, or any

or either of them, or any part thereof.

3. The demurrer to the fourth plea was properly sustained. This is a plea of set-off, to wit: that
Jumes K. Murphy is indebtéd to-Taimes™ G Merrilk, thic - defendant Delow, and that the notes in
suit equitably belong to said Murphy. &e.  But James K. Murphy is an utter stranger to the notes
and to the action, Iis name nowhere appears until introduced by the pleas. The indebtedness
sought to be set off is nof hetween the parties to the action, or even between any of the parties to
the subject matter thereof. _And the proposition is not to set off and allow to Leroy D. Randall,
the plaintiff below, but to said James K. Murphy, the amount of said promissory notes.  Why
the appellant does not suce Murphy for the amount of the indebtedness here set up, is not anywise
shown. This plea violates every principle of the law of set-off, and even in a court of equity the
averments thereof would be held insuflicient to entitle the party to any relicf.
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4. The demurrer to the fifth plea was properly sustained. This is a plea of payment, to wit:
that the plaintift below, in whom the legal title to the notes in question is vested, is not the equita-
ble owner of the same, but said notes belong to James K. Murphy, that said Murphy collected as
the book-keeper of the defendant below the sum of $2650, ** which should in right have been ap-
plied as a payment on said notes,” wherefore said defendant says ‘that said notes are fully paid,
&e.  Although called a plea of payment, it is simply an ofter to set gff the amount of alleged col-
lections for the account of said defendant by said Murphy, a stranger to the action and to the
notes, against the demand of Leroy D. Randall, the plaintiff in the action, and the legal holder of
the notes. But Murphy made such collections as the book-keeper of said defendant, and in that
capacity, if in any, received the money and is accountable for it. It is not even alleged that de-
tendant has not an ample remedy by action against Murphy. Suppose James G. Merrill had sued
James K. Murphy at Jaw for such collections, could Murphy plead these notes, made to Gilman
Merrill, and indorsed to Leroy D. Randall, as a set off’ to or payment of moneys so collected by
him?  Would a legal liahility of James G Merrill to Leroy D. Randall, however pleaded, bar an
action at law by said dlerrdl against James K. Murphy? It is presumed that these (uestions
will be answered in the negative, and that it will hardly be seriously contended, after an examina-
tion of this plea, that it is sutlicient.

MWOJ%W@

5. Generally: the said second, third, fourth and fitth pleas are manifestly irrelevant, repugnant,
uncertain and absurd. Indeed, it wounld require something more than ordinary skill to draw four
pleas surpassing these in their “sacrilegious violation™ of the established rules of pleading. It
seems unnecessary to notice further the several errors assigned.  The judgment below should be
affirmed.

AUTHORITIES.

Statute of Negotiable Thstruments, Sec. 10.

1 Parsons on Contracts, Bk. 2, Ch. 1, Sec 3, and cases cited.
Gregg v. Jumes and al., Breese R. 107.

Hinckley and al. v. West, 4 Gil, R 132.

Burgwin and al. v Babeock and al., 11 Tll. R 23.

Chadsey. admr, v. Lewis, 1 Gil. R. 158.

Jryant awil al. v. Dana, 3 Gil. R. 349.

Ayres v. McComnell, 15 I R. 230,

CHARLES C. BONNEY,
Attorney for Appellee.
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