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PETER A. BROWER, L
vs: | . BError.to
GIDEON H. RUPERT, |
T azewelli 9
JAMES HEAINES, -

7

This was an action of assumpsit brought by Rupert & Haines against Brower, =
and tried before Harriott, Judge of the February Term, 1860, of the Tazewell Cir-
cuit Court, :

The declaration contained four special counts. ,

RecordPage4anas.  The first count was upon a bill drawn by defendant in favor of the plaintiffs’ be-
low on J, W. McGee & Co., of Chicago, Illinois, for one thousand dollars, bearing
date June 20, 1859,payable 30 days after date which was accepted by McGee & Co.
alleging that the bill was duly presented to the acceptors when it became due and
payment refused, and that the defendant was notified thereof.

The second count was upon a bill for the same amount drawn by the defendant -

y below on the same parties and accepted alleging presentment when due and fail-

Pagedand 7. yye to pay and notice this bill was dated July 6th, 1859, due 30 days af-
ter date.

The 3d and 4th counts were like the first and second counting upon bills for
$1000, each drawn by Brower on J. W. McGee & Co., and by him accepted alleg- -
ing presentment when due and a failure to pay and notice, one dated the 9th of
July, 1859, one the 14th of July, 1859, both payable 30 days after date.

Pago 11 The declaration also contained the common counts for momeyhad and received,

money paid and amount stated. :
There was a demurrer interposed to each of the special counts and overruled and

Page 7 to 10.

Pige 15 pleas of the general issue filed to all the counts.
Bl of Excoptions—_ The plaintiffs then read in evidence the bills as set forth and described in the
Pagels. gpecial counts under the common counts.

The following are the bills as read in evidence, and as referred to as exhibits in
the depositions of the witnesses :

£1000,00. . } Pekin, June 20th, 1859.
Thirty days after date pay to the order-of Mess. G. H. Rupert & CQ., One Thousand Dollars, value received, and
Dnrr'\ng‘& lilxhibim. charge the same to acountof Your obd't serv'ts,

To Mess. J. W.-McGee & Co., Chicago, TlL. BROWER & CO: ™

1000,00. % Pekin, July 15th, 1859.
(B) ¢ \ Thirty days after dofe pay to the order of Mess. G. H. Rupert & Co;, One Th‘ousxmd Dollars, 'mlug recei'ved, o
{ charge the same to account of : Your Obd't Serv'ts,

To Mess. J. W. McGee & Co., Chicago, TlL. BROWER & CO.

The above are the bills referred to in Durring’s testimony.



S1000,00. r { Pekin, July 9th, 1859. -
- Thirty days after date pay to the order of Mess. G. H. Rupert & Co., One Thousand Dollars, value received, and
charge the'same to account of Your,Ohd't Serv't,

To Mess. J. W. McGee & Clo., Chicago, TlL .BROWER & CO.

£1000,00. Pekin, July 6th, 1859,
Thirty days after date pay to the order of Mess G, H. Rupert and Co., One Thousand Dollars, value received, and
charge the same to account of Your Obd't Servant, )
(B.) To Mess. J. W. McGee & Co., Chicago, 111, BROWER & CO.

The above were the bill referred to in Russell’s deposition, across the face of each
was written the name of J. W. McGee & Co.

From pages 19 to 27 of the record will be found the bills copied into the record
as exhibits, and also the protest made by the Notary’s upon the non-payment of
each of the bills, none of which have any bearing upon the points involved in the
assignment of errors, o

The plaintifls then read in evidence the depositions of George W. Durring, who
stated that he was anotary public in Chicago, 1llinois; that the bill marked ‘A’
was presented by me on the 23d day of July last, between the hours of 3 and 5
o’clock, P. M., to a person in charge of the office of J. W. McGee, & Co. to me un-
known, and he refused to pay the same. 'The bill marked “B’” was presented by"
me on the 16th day of August, between the hours of 3 and 5 o’clock, P. M. to a
person in charge of the oftice of J. W. McGee & Co. unknown to me, who refused
to pay the the same, 1 gave notice to Brower & Co. and G. H. Rupert & Co. Pe-
kin, 111, and to J. W. McGee & Co. by notice partly written and partly printed
through the post office, at Chicago, 1llinois. The notices were mailed on day the
drafts were presented.

Russell’s Testimony. ' T'he plaintiffs then read the deposition of John B. F. Russell, who stated that
rages, s he was a Notary Public. The bill of exchange marked ‘A’ was by me presented
on the 8th day of August, 1859, at the office of J. W. McGee & Co., Chicago, be-
tween the hours of 3 and 5 o’clock, P. M., and payment demanded thereon which
was refused by one of the firm, and due notice thereof partly written and partly
printed was mailed by me at Chicago post office on the same day directed to
Brower & Co. under cover to the care of G, H. Rupert & Co., at Pekin, I1l., and al-
80 to G. H. Rupert & Co at the same place.

The plaintifts then read the deposition of J. W. McGee & €a., who stated that
3. W. MeGee's Deporn.n€ Was one of the exceptors of said Bills, that all of the bills were presented at
‘ P8¢%  maturity, and none of them were paid. The acceptors of said bills never had any
funds of Brower & Co., wherewith to pay said bills, we notified Brower at vari-
ous times to that effect, he promised to do all he could, but did not provide any

means for the payment of said drafts. / -

Page 36 To the reading in evidence of the deposition,ésl J. W. McGee & 8., the defen-
dants, objected, before the same was read to the Jury, for the reason that there
was no count in the declaration, setting up that the drawee had no funds in his
hands, or stating any special circumstances, whereby the plaintiffs were discharg-
ed from giving notice of non-payment to the defendant, and because the same was
irrelevant, which objection the count overruled and allowed the deposition to be
read to the jury, to which the defendant at the time excepted. _

The plaintiffs then called B, F. Blossom, who testified that he was at the time
B. . Bloson's Testi- of drawing said bills and has been ever since, the clerk and agent of plaintiffs.—
I bave seen these drafts before, we received notice of Protest, I cannot say that

Page of Record, 28,

Durring’s Testimony.



Brower received nolice, | told lim ol the protest of one and 1 have no doubt T told
himof all, We received notice of protest, and under and enclosed in the same en-
velope was a notice to Brower, he said he did not care anything about notice; said
he expected the bill would be protested. I have no recollection of putting the no-
tices in the post office, I charged the fees of protest to him—it was put upon his
little bank book and he paid them. Brower, at that time, had his book written
up every two days. It is a custom at the bank of plaintiffs, and also in Chicago
at all the banks where notices of protest is received, to put it in an envelope and
put it in the post office, and I have no doubt these were done so, but I cannot
say 50 for certain, to all of which evidence in regard to the custom the defendant
- objected, which objection was overruled and he excepted. Mr. Haides went over
to see Brower with one of the bills—I do not know whether he saw him or not on-
what I heard Haines say, I Dbelieve from what conversation I had with Brower,
that he had notice of protest of all the bills, but I do notknow. The plaintiffs paid
the defendant money for all the drafts in question. The foregoing was all the evi-
dence given in the cause. The defendants then moved the court-to exclude all the
evidence from the Jury, for the reason that it did not prove that the defendant had
due notice of the non-payment of the bills in question ; aud for the reason that the
plaintiffs had no right to prove under the pleadings in the cause, that the drawee
had no funds of the defendants in his hands—which motion was overruled. To the
overruling of which the defendant, at the time, excepted. The Jury thereupon re-
turned averdict for the plaintiffs for $4122,31 whereupon the defendant moved for
a new trial, for the reason that the verdict was contrary to Law and the court ad-
mitted improper evidence, which motion was overruled to which the defendant
excepted.
Errors assigned. ,
The court erred in admitting the deposition of J. W. McGee .
The court erred in uot excluding the plaintiffs testimony from the jory.
The court erred in not granting a new trial.
ROBERTS & IRELAND,
for plaintiffs in error,

.
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State of lﬂiﬂois} 2d GRAND DIVISION,

SUPREME COURT, April Term, 18680.

' PETER A. BROWER, )
v s: Error_to

GIDEON H. RUPERT,
JAMES HAINES,

J T azewell.

This was ‘an action of assumpsit brought by Rupert & Haines against Brower,
and tried before Harriott, Judge of the February Term, 1860, of the Tazewell Cir-
cuit Court,

The declaration contained four special counts.

Record Page¢ ands.  'The first court was upon a bill drawn by defendant in favor of the plaintiffs’ be-
low on J, W. McGee & Co., of Chicago, Illinois, for one thousand dollars, bearing
date June 20, 1859,payable 30 days after date which was accepted by McGee & Co.
alleging that the bill was duly presented to the acceptors when it became due and
payment refused, and that the defendant was notified thereof.

The second court was upon a bill for the same amount drawn by the defendant
below on the same parties and accepted alleging presentment when due and fail-

Pegebond 7. yre to pay and notice this bill was dated July 6th, 1859, due 30 days af-

ter date. :

The 3d and 4th counts were like the first and second counting upon bills for

? $1000, each drawn by Brower on J. W. McGee & Co., and by him accepted alleg-
age 7 to 10.

ing presentment when due and a failure to pay and notice, one dated the 9th of
July, 1859, one the 14th of July, 1859, both payable 30 days after date.
Page 11 The declaration also contained the common counts for moreyhad and received,
money paid and amount stated.

There was a demurrer interposed to each of the special counts and overruled and

Page 15 pleas of the general issue filed to all the courts.
Bill of Exeoptions.— ' LD€ plaintiffs then read in evidence the bills as set forth and described in the
Pigels. — gpecial counts under the common counts.
The following are the bills as read in evidence, and as referred to as exhibits in
the depositions of the witnesses :
$1000,00. ’ Pekin, June 20th, 1859,
Thirty days after date pay to the order of Mess. G. H. Rupert & Co’., One Thousand Dollars, value received, and
Durring’s Exhibits. charge the same to acount of : Your obd't serv'ts,
- (4) To Mess. J. W, McGee & Co., Chicago, Il BROWER & CO.
1000,00. Pekin, July 16th, 1859.
2 : J Thirty days after date pay to the order of Mess, G. H. Rupert & Co., One Thousand Dollars, \uluga7 received, and
et charge the same to account of - Your Obd't Serv'ts,
To Mess. J. W. McGee & Co., Chicago, Ill. BROWER & CO.

The above are the bills referred to in Durring’s testimony.



£1000,00. ‘ : Pekin, July 9

: ; . : th, 1859
Thirty days after date pay to the order of Mess. G. H. Rupert & Co., One Thousand Dollar: Ay )- i :
charge the same to account of : Your Obd't Sl:rv‘lll.ll ORechialusrecired and

=) To Mess. J. W. McGee & Co., Chicago, TlI. BROWER & CO
$1000,00. Pekin, July 6th )
"Chirty days after date pay to the order of Mess G. H. Rupert and Co., One Thousand Dollars, 'vu]ugrece,ivleélﬁgind
charge the same to account ol Your Obd't Servant, 3
(B) To Mess. J. W. McGee & Co., Chicago, 111, ' BROWER & CO

The above were the bill referred to in Russell’s deposition, across the face of each
was written the name of J. W. McGee & Co.

From pages 19 to 27 oi the record will be found the bills copied into the record
as exhibits, and also the protest made by the Notary’s upon the non-payment of
each of the bills, none of which have any bearing upon the points involved in the
assignment of errors,

The plaintifls then read in evidence the depositions of George W. Durring, who
stated that he was anotary public in Chicago, Illinois; that the bill marked ‘A’
was presented by me on the 23d day of July last, between the hours of 3 and 5
o'clock, P. M., to a person in charge of the office of J. W. McGee, & Co. to me un-
known, and he refused to pay the same. The bill marked “B” was presented by
me on the 16th day of August, between the hours of 3 and 5 o’clock, P. M. to a
person in charge of.the office of J..W. McGee & Co. unknown to me, who refused
to pay the the same, 1 gave notice to Brower & Co. and G. H. Rupert & Co. Pe-
kin, 11, and to J.. W. McGee & Co. by notice partly written and partly printed
through the post oftice, at Chicago, 1llinois. The notices were mailed on day the
drafts were presented.

Russell's Testimony. 'L'he plaintiffs then read the deposition of John B. F. Russell, who stated that
rageso, 35, he was a Notary Public. The bill of exchange marked ‘A’ was by me presented
on the 8th day of August, 1859, at the office of J. W. McGee & Co., Chicago, be-
tween the hours ot 3 and 5 o’clock, P. M., and payment demanded thereon which
was refused by one of the firm, and due notice thereof partly written and partly
printed was mailed by me at Chicago post office on the same day directed to
Brower & Co. under cover to the care of G, H. Rupert & Co., at Pekin, Ill., and al-
so to G. H. Rupert & Co at the same place.
The plaintiffs then read the deposition of J. W. McGee & Co., who stated that
J. W. McGee's Deposnhe Was one of the exceptors of said Bills, that all of the bills were presented at

Pugo 32 yhaturity, and none of them were paid. The acceptors of said bills never had any
funds of Brower & Co., wherewith to pay said bills, we notified Brower at vari-
ous times to that effect, he promised to do all he could, but did not provide any
means for the payment of said drafts.

Page 30 To the reading in evidence of the deposition, and J, W. McGee & Co., the defen-
dants, objected, before the same was read to the Jury, for the reason that there
was no count in the declaration, setting up that the drawee had no funds in his
hands, or stating any special circumstances, whereby the plaintiffs were discharg-
ed from giving notice of non-payment to the defendant, and because the same was
irrelevant, which objection the count overruled and allowed the deposition to be
read to the jury, to which the defendant at the time excepted.

The plaintiffs then called B, F. Blossom, who testified that he was at the time
RN Hlomsin el of drawing said bills and has been ever since, the clerk and agent of plaintiffs.—
I have seen these drafts before, we received notice of Protest, I cannot say that

Page of Record, 28:

Durring’s Testimony.
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Brower received notice, I told him of the protest of one and T have no.doubt. I told
himof all.  We received notice of protest, and under and enclosed in the same en-
velope was a notice to Brower, he said Le did not care anything about notice; said
he expected the bill would be protested. I have no recollection of putting the no-
tices In the post office, I charged the fees of protest to him—it was put upon his
little bank book and he paid them. Brower, at that time, had his book written
up every two days. 1t is a custom at the bank of plaintiffs, and also in Chicago
at all the banks where notices of protest is received, to put it in an envelope and
put it in the post office, and 1 have no doubt these were done so, but I cannot
say so for certain, to all of which evidence in regard to the custom the defendant
objected, which objection was overrnled and he excepted. Mr. Haines went over
to see Brower with one of the bills—I do not know whether he saw him or not on-
what I heard Haines say, I believe from what conversation I had with Brower,
that he had notice of protest of all the bills, but I do notknow. The plaintiffs paid
the defendant money for all the drafts in question. The foregoing was all the evi-
dence given in the cause. The defendants then moved the court to exclude all the
evidence from the Jury, for the reason that it did not prove that the defendant had
due notice of the non-payment of the bills in question ; aud for the reason that the
plaintiffs had no right to prove under the pleadings in the cause, that the drawee
had no funds of the defendants in his hands—which motion was overruled. To the
overruling of which the defendant, at the time, excepted. The Jury thereupon re-
turned averdict for the plaintiffs for $4122,31 whereupon the defendant moved for
a new trial, for the reasoa that the verdict was contrary to Law and the court ad-
mitted improper evidence, which motion was overruled to which the defendant
excepted.

Errors assigned.

The court erred in admitting the deposition of J. W. McGee .

. The court erred in uot excluding the plaintiffs testimony from the jury.

The court erred in not granting a new trial.
34 ROBERTS & IRELAND,
for plaintiffs in error,
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

PETER A. BROWER, Plaintiff in Error,
V8.
RUPERT & CO., Defendants in Error.

(‘ : \"x J

POINTS AND AUTHORITIES OF DEFENDANTS IN ERROR.

This was an action of assumpsit brought by the payerZof four bills of
exchange against the drawer, who is plaintiff in error.

The declaration contains four special counts upon the bills avering
presentment for payment, non payment, protest, and notice to drawer of
non payment; also the common counts, for money had and received,
money paid on account stated.

It appears from the record the bills were offeredin evidence and
admitted under the common counts.

atte :
The first question is, witthey be admissible under those counts ?

“All the American cases concur in admitting and establishing the prin-
“ciple, that if the declaration contains a count for money had and
“pecoived or upen an account stated, the note wr bill may be given in

“gvidence under such counts.” Opinion of the court in
2 Gilman 246.

/ é/z) Mu) City of Springfield vs. Hickozgpel. al.
- vy Yoy S

In this case the leading American decisions on this point ave citod
and approved, and the point was fairly before the court in this case.
10 Ohio 5
Harris vs. Clark.
Chitty on bills 578 side paging and following pages and notes.
2 Starkie’s Evidence, part 1, page 262.
3 Phillips on Evidence, 183 and notes.
Cruger vs. Armmstrong ct. al.
3 Johnson’s Cases 79.

-

Without multiplying authoritics on this point, it apfpears from the testi-
mony of Blossom, that defendants in error paid plaintiff in error the
money for all the drafts in question.

It was, then, a money transaction, founded on the bills sued on. PI'tff
in error had that money, and in case the acceptors did not pay the hill
at maturity, he was bound to pay it back to Rupert & Co., in eqnity and
good conscience, which brings the case within the strictest rules governing
the court for money had and received.

II. Had Erower notice of the non payment of these bills, or is there
proof of such facts, as exense the giving of actual notice?

The bills were all presented for payment aund protested, and notices



2

put in the post office in apt time, directed to the right places, for all the
parties to the bills.

The acceptors swear they never had any funds of the drawers, where-
with to pay said bills; that they notified him of that at various times,
and he promised to do all he could, but did nothing.

He told the witness, Blossom, he did not care anything about notice;
he expected the bills would be protested, and he paid the costs of protest.

We say under these facts he was notentitled to notice of non payment
and notice.

They were accepted for his accommodation ; he knew he had no funds
wherewith to pay them, and did not expect them to be paid ; so that he
could in no way be damaged by a failure to receive notice.

Chitty on bills 436. side paging and cases cited in notes.
Story on bills 378, top paging.

“If the drawer being applied to by the holder, before the bill is due
“to know if it will be paid, answer that it will not, he is not entitled to
“notice of non payment.”

13 East 213.
Brett vs. Levett.

But on this point there is not and never has been any diversity of
authority.

III. Kven under the special counts averring protest and notice, that
cvidence which shows an excuse for not using dilligence, supports the

averment of dilligence; this is expressly decided in

20 Jeliner’s 577.
Curtiss vs. Martin, use, Lc.
2 Greenleaf’s evidence, Sec. 197,

And if this is so under the special counts, it is equally so under the
common counts, the rules of evidence and the liability of the party being
the same under both forms of pleading.

IV. The question whether the drawer (plaintift in crror) had notice or
not, was a question properly left to the jury, who must have found either
that Brower had notice, as the law requires, or that such facts existed
as would amount to a waiver of notice, and by their verdict for the
plaintiff, they have determined that one or the other of these facts
existed ; and being a finding upon a question of fact, the court will not
disturD their finding, unless it is flagrantly against the evidence.

What is sufficient notice is a mixed question of law and fact.
2 Greenleaf’s evidence, Sec. 186.

The bills were all presented for payment, on the proper days, to the
proper persons, payment refused, and notice given on those days, through
the post-oftice, properly directed to the payers and drawer at Pekin.
They were duly received by Rupert & Co. Blossom told him that one
was protested. Certainly, and has no doubt he told him of all. The
fees of protest were charged Brower, who paid them, and this must have
been paid, within the required time of giving notice, for his little bank
book in which they were charged, was written up every two days, so
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that at furthest, he received notice within tio days after Rupeit & Co.
received it, and they had one day after receiving notice to send notice tis
hini.  All this is amply sufticient to warrant the finding of the jury.
That lie had notice, and taken in connection with the other proot’; that
Brower did not expect the bills to be paid ; that he had no funds wherg-
with to pay them in the acceptor’s hands, and was notified by MeGee &

_ Co. that he must provide for the Uills, and promised to do ull lie could,

and that he stated he cared nothing abont notice, is conclusive that he
had all the notice he was entitled to, and that too, in apt time, and it
would seem he was not, under the circumstances, entitled to any notiee,
and in effect, dispensed with notice by his declaration, that e eared
nothing about it.

The case of Brugh vs. Legge, ' Meeson & Welsby 418, chiefly relied
on by plaintiff’ in error, in regard to the two poin:s noticed and decided
is overruled by the cases of Curtiss vs. Martin, etal, 20 Ills. 577, and
of the City of Springfield vs. Iickow, ct al. 2 Gil. 241, cited Letore.

The other cases cited for plaintiff in error, are not inconsistent with
the points made and insisted upon in this brief, but seewm to us irrelevant
to the true issues in this case.

SCAMMAN, McCAGé & FULLER,
Attorn-ys for Defendants in Error.

April 18, 1860,







State of IllillOiS } Third Grand Division,

SUPREME COURT, April Term, 1860.-

PETER A. BROWER,
' POINTS, AND AUTIHTORITIES
\ Vs:
GIDEON H. RUPERT,
JAMES HATNES PLAINTIFF'S IN ERROR.
j J

1t will be seen that the first question in the case is whether the notice
of the non-paymentwas sufficiently proved ; for if that was sufficiently
proved the testimony of McGee could have no particular bearing in the
case. The testimony of Durring is that he mailed the notices of the
two bills that he presented on the day he presented them to Brower &
Co., under cover to care of G. H. Rupert & Co. at Pekin. Russell’s
testimony is substantially the same. As this evidence shows that
the notice to Brower was sent to G- H. Rupert & Co., the plaintiffs, it
was the duty of the plaintiffs to have shown that those notices were
with due diligence delivered to Brower. The next day at least after
their reception they should have been transmitted to Brower. If
Brower lived in Pekin by personal notice, if not by mail. Story on
Bills sec. 384; 3 Kent Com. 108, 109. This was.not done. Blossom
testified that they received notice of protest and under and enclosed in
the same envelope was a notice to Brower—that he told Brower of the
protest of one of the bills, that it was customary to put notices of pro-
test received at the bank in envelopes and place them in the post oftice,
and that he had no doubt these were done so, but could not .say so for
certain. All this was not such proof of notice as the law requires. The
witness does not state at what time he notified Brower of the protest
of the one, whether it was the next day after it wasreceived at the bank
or whether it was the next week, whether it was the rule of the bank to
put the notice into the post office on the next day, or at what time, is
left wholly uncertain. So that the #me when the notices were given to
Brower is left vague and indefinite, The #/me of notice is one of its most
essential requisites. Itisincumbent on the plaintiff to prove distinct-
ly and by positive evidence, that due notice of non-payment was giv-
en, it cannot be left to inference or presumption. Chitty on Bills [10th
American edition,] 479, 480. In Shiffuer, vs: Sherwood 1 Starkie, Rep.
314. Tord Ellenborough said that it was upon the plaintiff to show
that the notice had been given in due time, that the court could not go
upon probable proof, without positive evidence of the fact. See also
Greenleaf, sec. 186; Chitty on Bills 479, 480. And the notice must be
sent by the first regular conveyance on the day.next after the day of
dishonor. 3 Kent 105, 106, old paging. What amounts to notice un-
der all the circumstances is a question of law for the court. Bank of
Columbia vs. Lawrence 1 Peters Supreme court report 578; Rhett, vs
Poe 2 Howard U. S. Report 459,

When both parties reside in the same town the law is well settled
that the notice must be personal, our statute has not made any altera-
tion in the rule in this respect. 2 Greenleaf, Ebd. sec 188 : 3 Kent com.
107: Story on bills sec. 382, and custom cannot controll this rule—
Wilson vs. McNutt, 2 Howard [Miss] rep. 776. The presumption of
law is that the drawee resided at the place the bills bear date. 3 Kent
com. 96, Lowry, vs. Scott 24 Wendall rep. 358. The plaintiffs also re-
siding at the same place, the notice should have been personal. The



State of IllillOiS } Third Grand Division,

SUPREME COURT, April Term, 1860.-

PETER A. BROWER,
' POINTS, AND AUTIHTORITIES
\ Vs:
GIDEON H. RUPERT,
JAMES HATNES PLAINTIFF'S IN ERROR.
j J

1t will be seen that the first question in the case is whether the notice
of the non-paymentwas sufficiently proved ; for if that was sufficiently
proved the testimony of McGee could have no particular bearing in the
case. The testimony of Durring is that he mailed the notices of the
two bills that he presented on the day he presented them to Brower &
Co., under cover to care of G. H. Rupert & Co. at Pekin. Russell’s
testimony is substantially the same. As this evidence shows that
the notice to Brower was sent to G- H. Rupert & Co., the plaintiffs, it
was the duty of the plaintiffs to have shown that those notices were
with due diligence delivered to Brower. The next day at least after
their reception they should have been transmitted to Brower. If
Brower lived in Pekin by personal notice, if not by mail. Story on
Bills sec. 384; 3 Kent Com. 108, 109. This was.not done. Blossom
testified that they received notice of protest and under and enclosed in
the same envelope was a notice to Brower—that he told Brower of the
protest of one of the bills, that it was customary to put notices of pro-
test received at the bank in envelopes and place them in the post oftice,
and that he had no doubt these were done so, but could not .say so for
certain. All this was not such proof of notice as the law requires. The
witness does not state at what time he notified Brower of the protest
of the one, whether it was the next day after it wasreceived at the bank
or whether it was the next week, whether it was the rule of the bank to
put the notice into the post office on the next day, or at what time, is
left wholly uncertain. So that the #me when the notices were given to
Brower is left vague and indefinite, The #/me of notice is one of its most
essential requisites. Itisincumbent on the plaintiff to prove distinct-
ly and by positive evidence, that due notice of non-payment was giv-
en, it cannot be left to inference or presumption. Chitty on Bills [10th
American edition,] 479, 480. In Shiffuer, vs: Sherwood 1 Starkie, Rep.
314. Tord Ellenborough said that it was upon the plaintiff to show
that the notice had been given in due time, that the court could not go
upon probable proof, without positive evidence of the fact. See also
Greenleaf, sec. 186; Chitty on Bills 479, 480. And the notice must be
sent by the first regular conveyance on the day.next after the day of
dishonor. 3 Kent 105, 106, old paging. What amounts to notice un-
der all the circumstances is a question of law for the court. Bank of
Columbia vs. Lawrence 1 Peters Supreme court report 578; Rhett, vs
Poe 2 Howard U. S. Report 459,

When both parties reside in the same town the law is well settled
that the notice must be personal, our statute has not made any altera-
tion in the rule in this respect. 2 Greenleaf, Ebd. sec 188 : 3 Kent com.
107: Story on bills sec. 382, and custom cannot controll this rule—
Wilson vs. McNutt, 2 Howard [Miss] rep. 776. The presumption of
law is that the drawee resided at the place the bills bear date. 3 Kent
com. 96, Lowry, vs. Scott 24 Wendall rep. 358. The plaintiffs also re-
siding at the same place, the notice should have been personal. The



evidence shows therefore a total failure on the part of the plaintiffs to
comply with the rules of law in regard to notice both as to time and

manmner.
The next question is, was the evidence of McGee properly admitted

under the pleading ? A

Every rule of pleading and common justice would clearly indicate that
a party should not be allowed to declare upon one state of proofs and
reeover upon another and different from that notified to the defendant
by the pleading. In this case the defendant was notified that he would
be called upon to resist the evidence of notice and instead of proving
that notice had been given they were allowed to prove that notice had
heen waived, The presentment for payment and due notice of non-pay-
ment are conditions precedents to the drawee’s liability. Story on Bills
sec. 377, the acceptor being the principal debtor and the drawee mere-
ly the sccurity, 3 Kent 115.

The rule of pleading is settled that where the defendant’s contract
is executory, or his performance was to depend on some act to be done
or foreborne by the plaintifl or on some other event. the plaintiff must
aver performance of such condition precedent or show some excuse for
non-performance. 1 Chitty on pleading 321.  This was so decided in
Ughtreds case 7 Cokel0, and has heen almost invariably followed by
all subscquent decisions. If the plaintiff desired to introduce evidence
of facts that dispensed with the conditions pecedent imposed upon him
by law he should have avered such waiver in his declaration, and as no
such &bea - was contained in the declaration it was error to ad-
mit the evidence, and in 2 Chitty Pleading 157, will be found a prece-
dent for this purpose. Chitty says “if there are any circumstances in the
case dispensing with presenfment or protest or notice of dishonor, es=8#
as if the drawer countermanded the payment, or had no effects in the
hands of the drawee &c.  The declaration must state those circum-
stances: Chitty on Bills, page 577 [10th American edition| and the
point was expressly decided in Burge vs. Luga 5 Meeson & Welsby rep.
418, and I would call the attention of the court to the brief and perti-
nent remarks of Baron Parke in this case.

When the plaintiff avers performance of a condition, he cannot sus-
tain his averment by tender or excuse for non-performance. Dur-
ham, vs. Smith 5 Monroe Rep. 372.

Every rule of pleading was violated by the admission of the testimo-
ny of McGee, It is only upon very special grounds that the want of ef-
focts will excuse notice and it is only when the drawing of the bill
would in fact amount to a fraud. 3 Kent com. 109, 110, the defend-
ant had a right to show that he had made consignment, or had an un-
settled amount with the drawee, but by the admission of this evidence
he was completely taken by surprise, as no issue of the kind was noti-
fied to him. Butitwas contended on the trial below that evidence of Mc-
Gee was admissible under the common counts, but that would be a still
greater violation of all rules, as the money from the drawer is only pay-
able conditionally and he only a surety, and a person who is mere-
ly a surety is not liable on the common counts. Chitty on Bills, 579.

The court will observe that there is a mistake in the abstract in Dur-
ring’s testimony, in the record he states, I gave notice to Brower &
« (o, and G. L. Rupert ¢ Co., by notices partly written and partly prin-
«ted to G+ H. Rupert & Co.. Pekin, I1L.” Record page 28.

ROBERTS & IRELAND,
For Plantifis tn crror.
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State of Il]jnois }Third Grand Division,

S0O.
SUPREME COURT, April Term, 18

PETER A. BROWER,
POINTS, AND AUTIHORITIES
s
GIDEON H. RUPERT,
JAMES HAINES. J PLAINTIFF'S IN ERROR.

FOR

It will be seen that the first question in the case is whether the notice
of the non-paymentwas sufficiently proved ; for if that was sufficiently
proved the testimony of McGee could have no particular bearing in the
case. The testimony of Durring is that he mailed the notices of the
two bills that he presented on the day he presented them to Brower &
Co., under cover to care of G. H. Rupert & Co. at Pekin. Russell’s
testimony is substantially the same. As this evidence shows that
the notice to Brower was sent to G- H. Rupert & Co., the plaintiffs, it
was the duty of the plaintiffs to have shown that those notices avere
with due diligence delivered to Brower. The next day at least after
their reception they should have been transmitted to Brower. It
Brower lived in Pekin by personal notice, if not by mail. Story on
Bills sec. 384; 3 Kent Com. 108, 109. This was not done. Blossom
testified that they received notice of protest and under and enclosed in
the same envelope was a notice to Brower—that he told Brower of the
protest of one of the bills, that it was customary to put notices of pro-
test received at the bank in envelopes and place them in the post office,
and that he had no doubt these were done so, but could not say so for
- certain. All this was not such proof of notice as the law requires. The
witness does not state at what time he notified Brower of the protest
of the one, whether it was the next day after it wasreceived at the bank
or whether it was the next week, whether it was the rule of the bank to
put the notice into the post office on the next day, or at what time, is
left wholly uncertain. So that the #me when the notices were given to
Brower is left vague and indefinite, The time of notice is one of its most
essential requisites. Itis incumbent on the plaintiff to prove distinect-
ly and by positive evidence, that due notice of non-payment was giv-
en, it cannot be left to inference or presumption. Chitty on Bills [10th
American edition, | 479, 480. In Shiffner, vs: Sherwood 1 Starkie, Rep.
314. Lord Ellenborough said that it was upon the plaintiff to show
that the notice had been given in due #ime, that the court could not g0
upon probable proof, without positive evidence of the fact. See also
Greenleaf, sec. 186; Chitty on Bills 479, 480. And the notice must be
sent by the first regular conveyance on the day next after the day of
dishonor. 3 Kent 105, 106, old paging. What amounts to notice un-
der all the circumstances is a question of law for the court. Bank of
Columbia vs. Lawrence 1 Peters Supreme court report 578; Rhett, vs :
Poe 2 Howard U. S. Report 459,

When both parties reside in the same town the law is well settled
that the notice must be personal, our statute has not made any altera-
tion in the rule in this respect. 2 Greenleaf, Ebd. sec 188 : 3 Kent con..
107: Story on bills sec. 382, and custom cannot controll this rule.—
Wilson vs. McNutt, 2 Howard [Miss] rep. 776. The presumption of
law is that the drawee resided at the place the bills bear date. 3 Kent
com. 96, Lowry, vs. Scott 24 Wendall rep. 368. The plaintiffy also re-
siding at the same place, the notice should have been personal. The



evidence shows therefore a total failure on the part of the plaintiffs to
comply with the rules of law in regard to notice both as to #me and
manner .

The next question is, was the evidence of McGee properly admitted
under the pleading ?

Every rule of pleading and common justice would clearly indicate that
a party should not be allowed to declare upon one state of proofs and
reeover upon another and different from that notified to the defendant
by the pleading. In this case the defendant was notified that he would
be called upon to resist the evidence of notice and instead of proving
that notice had been given they were allowed to prove that notice had
been waived, The presentment for payment and due notice of non-pay-
ment are conditions precedents to the drawee’s liability. Story on Bills
sec. 377, the acceptor being the principal debtor and the drawee mere-
ly the security, 3 Kent 115.

The rule of pleading is settled that where the defendant’s contract
is executory, or his performance was to depend on some act to be done
or foreborne by the plaintiff or on some other event. the plaintiff must
aver performance of such condition precedent or show some excuse for
non-performance. 1 Chitty on pleading 321. This was so decided in
Ughtreds case 7 Cokel0, and has been almost invariably followed by
all subsequent decisions. If the plaintiff desired to introduce evidence
of facts that dispensed with the conditions pecedent imposed upon him
by law he shougg have avered such waiver in his declaration, and as no
such #8#&&HERSent was contained in the declaration it was error to ad-
mit the evidence, and in 2 Chitty Pleading 157, will be found a prece-
dent for this purpose. Chitty says “if there are any circumstances in the
case dispensing with presentment or protest or notice of dishonor, s 3
as if the drawer countermanded the payment, or had no effects in the
hands of the drawee &c. The declaration must state those circum-
stances: Chitty on Bills, page 577 [10th American edition| and the
point was expressly decided in Burge vs. Lugg 5 Meeson & Welsby rep.
418, and I would call the attention of the court to the brief and perti-
nent remarks of Baron Parke in this case.

When the plaintiff avers performance of a condition, he cannot sus-
tain his averment by tender or excuse for non-performance. Dur-
ham, vs. Smith 5 Monroe Rep. 372.

Every rule of pleading was violated by the admission of the testimo-
ny of McGee, It is only upon very special grounds that the want of ef-
fects will excuse notice ana it is only when the drawing of the bill
would in fact amount to a fraud. 3 Kent com. 109, 110, the defend-
ant had a right to show that he had made consignment, or had an un-
settled amount with the drawee, but by the admission of this evidence
he was completely taken by surprise, as no issue of the kind was noti-
fied to him. Butitwas contended on the trial below that evidence of Me-
Gee was admissible under the common counts, but that would be 2 still
greater violation of all rules, as the money from the drawer is only pay-
able conditionally and he only a surety, and a person who is merc-
ly a surety is not liable on the common counts. Chitty on Bills, 579.

The court will observe that there is a mistake in the abstract in Dur-
ring’s testimony, in the record he states, “I gave notice to Brower &
“Co. and G. H. Rupert ¢ Co., by notices partly written and partly prin-
*‘ted to G* H. Rupert & Co.. Pekin, I11.” Record page 28.

ROBERTS & IRELAND,
For Plaintiffs in error.



evidence shows therefore a total failure on the part of the plaintiffs to
comply with the rules of law in regard to notice both as to #me and
manner .

The next question is, was the evidence of McGee properly admitted
under the pleading ?

Every rule of pleading and common justice would clearly indicate that
a party should not be allowed to declare upon one state of proofs and
reeover upon another and different from that notified to the defendant
by the pleading. In this case the defendant was notified that he would
be called upon to resist the evidence of notice and instead of proving
that notice had been given they were allowed to prove that notice had
been waived, The presentment for payment and due notice of non-pay-
ment are conditions precedents to the drawee’s liability. Story on Bills
sec. 377, the acceptor being the principal debtor and the drawee mere-
ly the security, 3 Kent 115.

The rule of pleading is settled that where the defendant’s contract
is executory, or his performance was to depend on some act to be done
or foreborne by the plaintiff or on some other event. the plaintiff must
aver performance of such condition precedent or show some excuse for
non-performance. 1 Chitty on pleading 321. This was so decided in
Ughtreds case 7 Cokel0, and has been almost invariably followed by
all subsequent decisions. If the plaintiff desired to introduce evidence
of facts that dispensed with the conditions pecedent imposed upon him
by law he shougg have avered such waiver in his declaration, and as no
such #8#&&HERSent was contained in the declaration it was error to ad-
mit the evidence, and in 2 Chitty Pleading 157, will be found a prece-
dent for this purpose. Chitty says “if there are any circumstances in the
case dispensing with presentment or protest or notice of dishonor, s 3
as if the drawer countermanded the payment, or had no effects in the
hands of the drawee &c. The declaration must state those circum-
stances: Chitty on Bills, page 577 [10th American edition| and the
point was expressly decided in Burge vs. Lugg 5 Meeson & Welsby rep.
418, and I would call the attention of the court to the brief and perti-
nent remarks of Baron Parke in this case.

When the plaintiff avers performance of a condition, he cannot sus-
tain his averment by tender or excuse for non-performance. Dur-
ham, vs. Smith 5 Monroe Rep. 372.

Every rule of pleading was violated by the admission of the testimo-
ny of McGee, It is only upon very special grounds that the want of ef-
fects will excuse notice ana it is only when the drawing of the bill
would in fact amount to a fraud. 3 Kent com. 109, 110, the defend-
ant had a right to show that he had made consignment, or had an un-
settled amount with the drawee, but by the admission of this evidence
he was completely taken by surprise, as no issue of the kind was noti-
fied to him. Butitwas contended on the trial below that evidence of Me-
Gee was admissible under the common counts, but that would be 2 still
greater violation of all rules, as the money from the drawer is only pay-
able conditionally and he only a surety, and a person who is merc-
ly a surety is not liable on the common counts. Chitty on Bills, 579.

The court will observe that there is a mistake in the abstract in Dur-
ring’s testimony, in the record he states, “I gave notice to Brower &
“Co. and G. H. Rupert ¢ Co., by notices partly written and partly prin-
*‘ted to G* H. Rupert & Co.. Pekin, I11.” Record page 28.

ROBERTS & IRELAND,
For Plaintiffs in error.
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State of Illinois }Thil“d Grand Division,

SUPREME COURT, April Term, 1860.

PETER A. BROWER, )
POINTS, AND AUTHORITIES
s L
GIDEON H. RUPERT,
JAMES HAINES.

FOT

J PLAINTIFF'S IN ERROR.

It will be seen that the first question in the case is whether the notice
of the non-paymentwas sufficiently proved ; for if that, was sufficiently
proved the testimony of McGee could have no particular bearing in the
case. The testimony of Durring is that he mailed. 'the notices of the
two bills that he presented on the day he presented. them to Brower &
Co., under cover to care of G. H. Rupert & Co. at Pekin. Russell’s
testimony is substantially the same. As this evidence shows that
the notice to Brower was sent to G. H. Rupert & Co., the plaintiffs, it
was the duty of the plaintiffs to have shown that those notices were
with due diligence delivered to Brower. The next day at least after
their reception they should have been transmitted to Brower. If
Brower lived in Pekin by personal notice, if not by mail. Story on
Bills sec. 384; 3 Kent Com. 108, 109. This was not done. Blossom
testified that they received notice of protest and under and enclosed in
the same envelope was anotice to Brower—that he told Brower of the
protest of one of the bills, that it was customary to put notices of pro-
test received at the bank in envelopes and place them in the post office,
and that he had no doubt these were done so, but could not say so for
certain. All this was not such proof of notice as the law requires. The
witness does not state at what time he notified Brower of the protest
of the one, whether it was the next day after it wasreceived at the bank
or whether it was the next week, whether it was the rule of the bank to
put the notice into the post office on the next day, or at what time, is
left wholly uncertain. So that the #me when the notices were given to
Brower is left vague and indefinite, The ¢éme of notice is one of its most
essential requisites. Itisincumbent on the plaintiff to prove distinct-
ly and by positive evidence, that due notice of non-payment was giv-
en, it cannot be left to inference or presumption. Chitty on Bills [10th
American edition, ] 479, 480. In Shiffner, vs: Sherwood 1 ‘Starkie, Rep.
314. Lord Ellenborough said that it was upon the plaintiff to show
that the notice had been given in due time, that the court could not go
upon probable proof, without positive evidence of the fact. See also
Greenleaf, sec. 186; Chitty on Bills 479, 480. And the notice must be
sent by the first regular conveyance on the day next after the day of
dishonor. 3 Kent 105, 106, old paging. What amounts to notice un-
der all the circumstances is a question of law for the court. Bank of
Columbia vs. Lawrence 1 Peters Supreme court report 578; Rhett, vs:
Poe 2 Howard U. S. Report 459, ,

When both parties reside in the same town the law is well settled
that the notice must be personal, our statute has not made any altera-
tion in the rule in this respect. 2 Greenleaf, Ebd. sec 188 : 3 Kent com.
107: Story on bills sec. 382, and custom cannot controll this rule.—
Wilson vs. McNutt, 2 Howard [Miss] rep. 776. The presumption of
law is that the drawee resided at the place the bills bear date. 3 Kent
com. 96, Lowry, vs. Scott 24 Wendall rep. 358. The plaintifs also re-
siding at the same place, the notice should have been personal. The



evidence shows therefore a total failure on the part of the plaintiffs to
comply with the rules of law in regard to notice both as to #me and
manner.

The next question is, was the evidence of McGee properly admitted
under the pleading ? :

Every rule of pleading and common justice would clearly indicate that
a party should not be allowed to declare upon one state of proofs and
reeover upon another and different from that notified to the defendant
by the pleading. In this case the defendant was notified that he would
be called upon to resist the evidence of notice and instead of proving
that notice had been given they were allowed to prove that notice had
been waived, The presentment for payment and due notice of non-pay-
ment are conditions precedents to the drawee’s liability. Story on Bills
sec. 377, the acceptor being the principal debtor and the drawee mere-
ly the security, 3 Kent 115.

The rule of pleading is settled that where the defendant’s contract

is executory, or his performance was to depend on some act to be done

 or foreborne by the plaintiff or on some other event. the plaintiff must
aver performance of such condition precedent or show some excuse for
non-performance, 1 Chitty on pleading 321. This was so decided in

_ Ughtreds case 7 Cokel0, and has been almost invariably followed by
all subscquent decisions. If the plaintiff desired to introduce evidence
of facts that dispensed with the conditions pecedent imposed upon him
by,la\%}};e s%ld have avered such waiver in his declaration, and as no
suoll Lehirtient was contained in the declaration it was crror to ad-
mit the evidence, and in 2 Chitty Pleading 157, will be found a prece-
dent for this purpose. Chitty says “if there are any circumstances in the
case dispensing with presentment or protest or notice of dishonor, as &
as if the drawer countermanded the payment, or had no effects in the
hands of the drawee &e.  The declaration must state those circum-
stances: Chitty on Bills, page 577 [10th American edition]| and the
point was expressly decided in Burge vs. Lugg 5 Meeson & Welsby rep.
418, and I would call the attention of the court to the brief and perti-
nent remarks of Baron Parke in this case.

When the plaintiff avers performance of a condition, he cannot sus-
tain his averment by tender or excuse for non-performance. Dur-
ham, vs. Smith 5 Monroe Rep. 372..

Every rule of pleading was violated by the admission of the testimo-
ny of McGee, It is only upon very special grounds that the want of ef-
focts will excuse notice ana it is only when the drawing of the bill
would in fact amount to a fraud. 3 Kent com. 109, 110, the defend-
ant had a right to show that he had made consignment, or had an un-
settled amount with the drawee, but by the admission of this evidence
he was completely taken by surprise, as no issue of the kind was noti-
fied to him. Butitwas contended on the trial below that evidence of Mc-
Gee was admissible under the common counts, but that would be a still
greater violation of all rules, as the money from the drawer is only pay-
able conditionally and he only a surety, and a person who is mere-
ly a surety is not liable on the common counts. Chitty on Bills, 579.

The court will observe that there is a mistake in the abstract in Dur-
ring’s testimony, in the record he states, “T gave notice to Brower &
« Co. and G- H. Rupert ¢ Co., by notices partly written and partly prin-

ted to G+ H. Rupert & Co.. Pekin, I11.” Record page 28.
. ROBERTS & IRELAND,
For Plaintiffs in crror.
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STATE OF ILLINOIS.)
SUPREME COURT, [*

To the Sheriff of the County of

?C")C[ {quse, Cl the record and /zmrcca/ 779, and alio in the rendition’ 0/4)
the /twémmz/o 0/4 @ // Ca which was tn the. /_Zi—t/uc/«m/f\ T e
%a//z/o 0/4) j ___________________________ %omzl Y0, Ve /é;'y // 4 /l/[&y //azw/’ /mmcwi/
f&db«}—u 7 @oLM‘ /W Cetes atZeipe crecfed

ez ST f/;szv/u’u/MA&d

@he People of the State of Illinois,

.. Greeting:

// 4}7///9 and W ~}/ a/)‘M

...-—

a /éﬂf/mzl_r: it 13 said that man: //jw/o cLtor Stk 47;/&4210%0(/ lo the ”ﬂ”i}’ o/é
e said. <

—— e e

T T // 4 /6‘6‘0&[/ (m(/ /&wccaaé;z 72 %
whieh daid /m&mm&/o we’ / wave/ 6(Z//d€(/ by Yo /mzy//o 2lo owrd Cﬁ%zcmd
%aw:/) / e @//a/y 0// e nots, at @//(zm(z V% //W/’/ e /lu/zccj ///‘&6’

lo costect the coioes v/ the! dame, 2/ due form and. meaner, accotdss ereg lo law
TFhetefoie, e Femmand [ eu, T hat 4 j ,/M(/ and' fm%/ men/ off
your? Gount / o /&w nolice lo the said. G s o /?/C/?/_ “M)

/W Poctns

mﬂy&é&ﬂ/\) =

that Py oo be and (y/mm %’/éw the (///z;d?zécd c/ our satd
@%/M&ma (fcwzl‘ al the nexl leim 0/ saed G zowidl, to le holden at (O 2,

i daid Sate, o’ lhe /ZJ/ Fuecsday 2y (%/mo the hid Q//ﬂ?l(/(ly e/ Oém//
next, Lo foard the record and /&mwc{/w(z/d a//wwm[/ and the ciross (/7%5(/ /
k&? ______________ shall sce /// and ; /w//cif lo do and recevve whal said Gowit
shalll order in s //’/fd/ and fHave ; o then/ //24& lhe names / Mose /(/3
whonv 4 o 4/4///nw Whe (/(Zl(/? ‘ ﬂ W%AJ

e . notee, /oy&//éz ol Mhe. J reul.

Witness, The Hon. Fohn G. faton, Ghief _fustice of our
satd Fougt, and f/u.j’ea[ theceof, at Ottawa, this. <28 _“ LN
day. of. //ZM “..in the Rear of Our Yoed One

Thausund §lght Hundeed and Jixly
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ST -?-EI-FJR SEEIEJE%:%T 1(318.-}55, @he People of the State of Illingis,

To the Clerk of the @W/\ Court for the County. .4 -.,v\j%.%.._(}reeting:

%Bt}msl}, Chw thy record and /&zaaecr/m/% s aloo o the' rendidion/ 7@
the /Za%mwz/o 0/4) @ /&/é@ whih was o the. ﬁﬂcw/f S —————————
Gowsr o/j_) Za/y;we/(/@ %omzl?/), /e//ﬁﬂ e /tzf&y .m/%aa/ Lotweer/

/&éwzi%/,’;aﬂr/ % d %Zﬂd‘w‘(ﬂ e

)
/

r%em/a%l; ..... it v daid mmzz/éj/o coror Kalh inlesvened, lo the /'7/27252% 0/@
the a//ozwm%__g_ 2

s we ave/ é%%ézmez/ /7//3 ol o S

rm/y&%w%z&w/o —_— and we /6&7 m&-’//f%z/

//(z/o cLlor (/’&//0///%/ /y w%w/cf/, 4 ma/, /%azw ’/2, o due’ /oz‘wy and manncr,
and thals /ZzJ/z'cV to done’ o the l//m’wé'w (&/émdm'(/, command you lhal /
/z'mymwz/o /”/@Z&ﬂ/ to //.'?/wz, you fé'ﬂz'ﬂcéé and a/w?z%/, wtfoout (/cfzy, dend
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