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STATE OF ILLINOIS—IN THE SUPREME COURT--FIRST
GRAND DIVISION—TO THE NOVEMBER TERM. 1857.

Orvinn Sexrtox, Plaintiff in Error.
vs.
The School Commissioner of Gallatin County, linois, for the use of the
inhabitants of Township No. 9 S., Range 10 East,
Defendant in Error.

This was an action of debt, commenced by ordinary summons in the
Circuit Court of Gallatin County, on the 13th day of May, 1856, at the
suit of the School Commissioner of said County, for the use of the inhabitants
of Township No. 9, South of Range No. 10 East, against Orvill Sexton. the
plaintift’ in error, and John A. MeClernand.

The action was brought upon a note under seal, executed by said Sexton,
John Lane, and the said MeClernand, on the 25th day of October, 1847,
whereby they jointly and severally promised to pay, twelve months after the
date thereof, to the School Commissioner of Gallatin County, for the use
aforesaid, the sum of Eighty-three dollars and thirty-three and third cents.
with interest thercon, at the rate of eight per cent per annum, to be paid
half yearly in advance from the date thereof.

Lane having died, only Sexton and MecClernand were declared against.

The declaration is in the usual form of debt, and contains no claim for
12 per cent damages upon the failure to pay the principal or interest of the
note sued upon.

At the October Term, 1856, a judgment was rendered against the
defendants below, for the debt and damages, to be assessed by the clerk,
whereupon the elerk reported the debt to be $83 33 1-3, and the damages
being interest on the note sued on, to be $143 65, and making in the
aggregate $226 98, for which judgment was given and execution awarded.

From this judgment Sexton prosecutes his separate writ of error, and
assigns the following errors:

Ist.  The court erred in directing the clerk to assess the pepr, instead
of finding the amount of the debt and directing the clerk simply to assess
the damages.

2nd.  The judgment is erroncous in the amount of damages given,
which is $143 65, when the interest, which had acerued on the debt to the
time of the rendition of the judgment, at the rate of 8 per cent per annum.
eompounded semi-annually, was only about $85 17.

3d. The judgment is crroncous in being for too large an amount in
damages.

Wherefore the said plaintiff' in ervor prays a reversal of said judgment.
and that the proper judgment be rendered in this court, &e.

N. L. FREEMAN, Attorney
for plaintift’ in error.
BRIEF OF PLAINTIFF IN ERROR.

Inder the 2nd and 3d assignments of error, it is very evident that the
amount, given in damages is too large, if the terms of the contract, as
expressed in the note sued upon, were the basis of the computation of the
interest.  The contract calls for interest, at the rate of 8 per cent per
annum, to be paid half yearly in advance; and, taking that as the basis
of the computation, the interest, compounded semi-annually, could amount
only to about the sum of $85 17, whercas the damages assessed amount
to $1435 65,
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This discrepancy can only be accounted for on the supposition that the
clerk, in making the computation, assumed that the note sued upon was
given for borrowed school money, and added the 12 per eent which is eiven
by the statute as a penalty for a failure to pay the principal and interest
of such loans when they become due.

The clerk clearly had no right to assume as a fact what was not alledged
in the declaration, nor stated on the face of the note—nor could the penalty
of 12 per cent be assessed without being specially claimed in the declaration.

Hamizron vs. Wricnr—1 Seam. 582.  Russern et al vs. Haviwron—2
Scam. 57. Braprey vs. Sxyper et al—14 IIl's. 268.

The above decisions were made upon contracts which were entered into
under the act of 1835, the 2nd section of which is as follows:

“If any person shall make default in the payment of interest as it
“becomes due and payable, such interest shall thereafter be considered:
“principal, and interest at the rate of twenty per cent per annum shall be
“chargeable and recoverable thereon; and if any pexson shall fail to pay
“the principal sum borrowed at the time the same becomes due and payable,
“such person shall be chargeable with interest on such principal sum at the
“rate of twenty per cent per annum until paid; AND THE SCHOOL COMMISSIONERS
“OF COUNTIES SHALL BE AUTHORIZED TO RECOVER THE PENALTIES AFORESAID, IN AN
“ACTION OR SUIT ON THE NOTE OR MORTGAGE GIVEN FOR THE PAYMENT THEREOF.”—
(Gale’s Stat., page 638).

This note was given while the act of 1845 was in foree, the 31st section
of which is as follows:

“If default be made in the payment of interest due upon MoNEY LOANED
“by any school commissioner or township treasurer, or in the payment of the
“principal, interest at the rate of twelve per cent per annum shall be charged
“apon the amount for which the party is or may be in default; which shall
“be induded in the assessment of damages in suits or actions brought upon
“the note or mortgage to enforce payment thercof, and intewest at the
“pate aforesaid may be recovered in actions brought to recover interest
“only,” &e—(Rev. Stat., 1845, page 502).

Under the former statute (1835) the decisions before cited are clear in
establishing the doctrine that the penalty of twenty per cent Must BE sSPECIALLY
CLATMED IN THE DECLARATION, or it could not be recovered. Does the act
of 1845 dispense with this rule? The language of the two statutes is
somewhat different, but it is ewident that in each it is only intended to point
out the Mok in which the reNarry for non-payment mMay be recovered-—that
is, to include it in the assessment of damages in the action on the note.—
The word “spars,” as used in the act of 1845, cannot be held to make it
imperative upon the court or clerk to assess the penalty whether claimed in
the declaration or not. The same section provides that it may be recovered
in a separate action brought to recover interest only.

Again, in this case, where there is no averment that the note was given
for loaned money, (it was in fact given for school land), and no claim set
up for the penalty of 12 per cent, how can the court or the clerk assume the
existence of the fact that the consideration of the note was money loaned?
Is there a legal presumption that every note made payable to a school
commissioner was given for loaned money? and if the note was not for
loaned money, the penalty is not recoverable at all—DBraprey v Casg, 3
Scam, 610.  As the consideration of the note is not expressed upon its face,
nor averred in the declaration, it may just as well be presumed that it was
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given for school lands (and-such was the fact in this case as well as in
Bradley v Case), as that it was given for borrowed school money.  This
shows the necessity of a special count claiming the penalty.

The reasoning of the court in Bravrey vs. Sxvper AL, 14 Ill's, 268, in
giving a construction to the act of 1835, applies with equal force to the act
of 1845. In that casc the court said: “This penalty is given by the
“statute for wrongfully withholding money due the school fund, and is not a
“part of the contract contained in the hond or mortgage given to secure {he
“money loaned.”  Is the 12 per cent, given by the act of 1845, any less a
penalty than the 20 -per cent, given under like circumstances by the act
of 18352  The court continues: “It cannot be recovered upon an ordinary
“declaration counting upon the contract, but a special count is required,
“claiming the penalty as given by the statute.”

And so the court, in the case of the Trustees or Scmoows, &c., vs. B,
14 1IP’s, 372, in comparing the acts of 1835 and 1849, (the latter being the
same as that of 1845), says:  “The two statutes are substantially alike in
“their provisions, and must receive the. same construetion. The only differ-
“ence respeots the rate of interest.  That is changed from twelve to ten per
“cent, and the penalty imposed upon the borrower for not paying punctually,
“Is twelve instead of twenty per cent.” It is trne, in the case last cited, the
question before the court was rot preciscly the same as in this, but if the
marked difference had existed, that under the act of 1845 the legal
presumption was that every note made payable to a school commissioner was
given for loaned money, and therefore the penalty for its non-payment need
not be specially claimed in the declaration, while the opposite rule applied to
the act of 1835, the court could hardly have been led into the use of the
strong language cited. _

The plaintiff in error submits that the penalty given by the statute, for
the non-payment of borrowed school money, is not recoverable in this action,
because it is not specially claimed in the declaration, and neither the court

‘below, nor the-clerk, had any right to assume as a fact that the note sued

on was given:for borrowed school money.
: N. L. FREEMAN, Attorney
for plaintift in ervor.

A A A A A A APt

ILLINOISAN PRINT, SHAWNEETOWN,
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SUPREME COURT, )y TIHE PEOPLE OF THE STATE OF ILLINOIS;
R GREETING, |

To the Clerk of the Cireuit Court for the cuuniy of Z

WRIT OF EREOR.

BECAUSE in the record and proceedings, as also in the rendition of the judgment of a plea which was in the
1 8 judg P

A

s . - ' : '
‘Cn‘cgt (,Ougl/ul/w;« e guuniy, beluxe the Judge therecl, between
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defendant 5 it is said manifest ervor hath intervened, to the injury of the aforesaid = 212 = s ég/ {
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i L ARl e as we are informedby = _
compluint, and we being willing that ervor, sheuld be corrected if any there be, in due form and wanner, and that
justice be done 1o the parties storesaid, command gou that if judgment thereof be given, you distinetiy and openly
3 Jus p h/

without delay, send to our Justices of the Supreme Count, the record and pmcee(lings of the plaint, aforesaid,
with all things touching the sane, under your seal, so that we my have the same before our Justices aloresaid at

-
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Mount Vernon, inthe county of jefferson, on the greeez ewer ,m'(ziy/ fan Fam oo T 27 i
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s e s i next, that the recor” and proceedings, being inspected, we may cause to be dene therein, to correct the

error, what of right ought Lo be dene acesrding to law:

Witnese, the Hon. WALTER B. SCATES Chiel Justice

of our said court, and the seal thereof, at Mouut Vernon this
» = B R

./2 V// [ day of M/Z///?/!/v e e

in the year of Our Lord Oue Thousand Light Hundred
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STATE OF ILLINOIS
SUPREME COURT.

THE CEORLE 0V SRR SNURNE 00 SR eNe,
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- 7 2 M~
To the Sheriff of f’/ et e vs County,
Because in the record aust proceedings, and also in the rendition of the
P g
(,/ - e -
Judgment of a plea which was in the Circuit Court of o272 = e » o
A St - = $
Cou_nty, bcfore the judge thereof, between ' 22 Tz ey T T rr e gE ez ay
e s "4.;‘ AR =2 ’ //( % PR £ 7 ] £
= P R - S AT e - C—zzitee—7T 77 G

Z 5 ’ i ; g & g & e B
¥ ke — - -z e it e &7 2 o e k_j Eeta g e oy

- el
s - . { . . . o . < / 2
defendantsit s said that manifest error hath intervened to the injury of suid ﬂ)"ﬁsz;fzp I
* 7 a "% d «

-

( ne 9 . » .
as we are informed by /(z ~ complaint, the record and proceedings ot which said judgment, we have caused to
v 9 ;
be brought into our Supreme Court of the State of linvis, at Mt. Vernon, before ‘the Justices thereof, to correet

P o
the errors inthe same, in due form and manner, according fo law ¢ therefore we command you, that by good and

e .
BTl e

]aw;ul men of your county, )'olir give noticeto the said o« ==Z . 2 &£ (Cozvr o o 2 p s

that /W be and appear before the Justices of our said \upul;r/bourt, op-the first day of tht, next term of

coZ ST L G ey O aE e R
P

said Court, to be holden at Mount \ ernon, in said State, on !lmd\m ond Monday in November next, to hear the
records and proceedings aforesaid, and the errovs assigned, it 2.« _———  gjall think fit; and further
to do and receive what the said Court shall order in this behalf ; and have you then there the names of those by

5. ~
. . S e 7 P = i
whom you shall give the said o <&z .. . & P orzze—2 22z 2 221 <

notice, together with this writ,

) ’ g o3 P
Court, and the seal thereof, at Mount Vernon, this =~ 2 <y
// k X
day 7«/ o7 ;»c.»—‘*/, : in the year of our Lord,

A

o ;
one thousand cight hundred and 1ifty- STt L T e,
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STATE OF ILLINOIS—IN THE SUPREME COURT—FIRST
GRAND DIVISION—TO THE NOVEMBER TERM, 1857.

OrviLt Sexron, Plaintiff in Error.
VS.
The School Commissioner of Gallatin County, Illinois, for the use of the
inhabitants of Township No. 9 S, Range 10 East,

Defendant in Error.

This was an action of debt, commenced by ordinary summons in the
Circuit Court of Gallatin County, on the 13th day of May, 1856, at the
suit of the School Commissioner of said County, for the use of the inhabitants
of Township No. 9, South of Range No. 10 Bast, against Orvill Sexton, the
plaintiff' in error, and John A. McClernand.

The action was brought upon a note under seal, executed by said Sexton,
John Lane, and the said MecClernand, on the 25th day of Oetober, 1847,
whereby they jointly and severally promised to pay, twelve months after the
date thereof; to the School Commissioner of Gallatin County, for the use
aforesaid, the sum of Bighty-three dollars and thirty-three and third cents,
with interest thereon, at the rate of eight per cent per annum, to be paid
half' yearly in advance from the date thereof.

Lane having died, only Sexton and McClernand were declared against.

The declaration is in the usual form of debt, and contains no claim for
12 per cent damages upon the failure to pay the principal or interest of the
note sued upon. g

At the October Term, 1856, a judgment was rendered against the
defendants below, for the debt and damages, to be assessed by the clerk,
whereupon the clerk reported the debt to be $83 33 1-3, and the damages
being interest on the note sued on, to be $143 65, and making in the
aggregate $226 98, for which judgment was given and exceution awarded.

From this judgment Sexton prosecutes his separate writ of error, and
assigns the following errovs:

Ist. The court erred in dirccting the clerk to assess the pesr, instead
of finding the amount of the debt and directing the clerk simply to assess
the damages.

2nd.  The judgment is erronecus in the amount of damages given,
which is $143 65, when the interest, which had accrued on the debt to the
time of the rendition of the judgment, at the rate of 8 per cent per annum,
compounded semi-annually, was only about $85 17.

3d. The judgment is erroneous in being for too large an amount in
damages.

Wherefore the said plaintiff in error prays a reversal of said judgment,
and that the proper judgment be rendered in this court, &c.

N. L. FREEMAN, Attorney
for plaintift in error.
BRIEF OF PLAINTIFF IN ERROR.

Under the 2nd and 3d assignments of error, it is very evident that the
amount given in damages is too large, if the terms of the contract, as
expressed in the note sued upon, were the basis of the computation of the
interest.  The contract calls for interest, at the rate of 8 per cent per
annum, to be paid half yearly in advance; and, taking that as the basis
of the computation, the interest, compounded semi-annually, could amount
only to about the sum of $85 17, whercas the damages assessed amount
to $143 65.
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This diserepancy can only be accounted for on the supposition that the
clerk, in making the computation, assumed that the note sued upon was
given for borrowed school money, and added the 12 per cent which is given
by the statute as a penalty for a failure to pay the principal and interest
of such loans when they become due.

The clerk clearly had no right to assume as a fact what was not alledged
in the declaration, nor stated on the face of the note-—nor could the penalty
of 12 per cent be assessed without being specially claimed in the declaration.

Havziron vs. Wricar—1 Scam. 532.  Russert et al vs. Hammron—2
Scam. 57. Braprey vs. Sxyper et al—14 Ill’s. 208,

The above decisions were made upon contracts which were entered into
under the act of 1835, the 2nd section of which is as follows:

“If any person shall make defanlt in the payment of interest as i
“becomes due and payable, such interest shall thereafter be considered
“principal, and interest at the rate of twenty per cent per annum shall be -
“chargeable and recoverable thereon; and if any person shall fail to pay
“the principal sum borrowed at the time the same becomes due and payable,
“such person shall be chargeable with interest on such principal sum at the
“rate of twenty per cent per annum until paid; AND THE SCHOOL COMMISSIONERS
“OF COUNTIES SHALL BE AUTHORIZED TO RECOVER THE PENALTIES AFORESAID, IN AN
“ACTION OR SUIT ON THE NOTE OR MORTGAGE GIVEN FOR THE PAYMENT THEREOF.”—
(Gale’s Stat., page 638).

This note was given while the act of 1845 was in force, the 31st seetion
of which is as follows:

“If defawlt be made in the payment of interest due upon MONEY LOANED
“by any school commissioner or township treasurer, or in the payment of the
“principal, interest at the rate of twelve per cent per annum shall be charged
“apon the amount for which the party is or may be in default; which shall
“be included in the assessment of damages in suits or actions brought upon
“the note or mortgage to enforce payment thereof, and interest at the
“rate aforesaid may be recovered in actions brought to recover interest
“only,” &c.—(Rev. Stat., 1845, page 502).

Under the former statute (1835) the decisions before cited are clear in
establishing the doctrine that the penalty of twenty per cent yMust BE sPECIALLY
CLAIMED IN THE DECLARATION, or it could not be recovered. Does the act
of 1845 dispense with this rule? The language of the two statutes is
somewhat different, but it is evident that in each it is only intended to point
out the mope in which the rexarry for non-payment May be recovered-—that
is, to include it in the assessment of damages in the action on the note.—
The word “sparn,” as used in the act of 1845, cannot be held to make it
imperative upon the court or clerk to assess the penalty whether claimed in
the declaration or not. The same section provides that it may be recovered
in a separate action brought to recover interest only.

Again, in this case, where there is no averment that the note was given
for loaned money, (it was in fact given for school land), and no claim set
up for the penalty of 12 per cent, how can the court or the clerk assume the
existence of the fact that the consideration of the note was money loaned?
Is there a legal presumption that every note made payable to a school
commissioner was given for loaned money? and if the note was not for
loaned money, the penalty is not recoverable at all—BrapLey v Case, 3
Scam, 610.  As the consideration of the note is not expressed upon its face,
nor averred in the declavation, it may just as well be presumed that it was
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given for school lands (and such was the fact in this case as well as 1
Bradley v Case), as that it was given for borrowed school money. This
shows the necessity of a special count claiming the penalty.

The reasoning of the court in BRADLEY vs. SNYDER ET AL, 14 TI’s, 268, in
giving a construction to the act of 1835 applies with equal force to the act
of 1845. 1In that case the court said: “This penalty is given by the
“statute for wrongfully withholding money due the school fund, and is not a
“part of the contract contained in the bond or mortgage given to secure the
“money loaned.” Is the 12 per cent, given by the act of 1845, any less a
penalty than the 20 per cent, given under like circumstances by the aet
of 1835? The court continues: “It cannot be recovered upon an ordinary
“declaration counting upon the contract, but a special count is required.
“claiming the penalty as given by the statute.”

And so the court, in the case of the Trustees oF Scuoors, &c., vs. B,
14 1’s, 872, in comparing the acts of 1835 and 1849, (the latter being the
same as that of 1845), says: “The two statutes are substantially alike in
“their provisions, and must receive the same construction. The only differ-
“ence respects the rate of interest. That is changed from twelve to ten per
“cent, and the penalty imposed upon the borrower for not paying punctually,
“is twelve instead of twenty per eent.” It is true, in the case last cited, the
question before the court was not precisely the same as in this, but if the
marked difference had existed, that under the act of 1845 the legal
presumption was that every note made payable to a school commissioner was
given for loaned money, and therefore the penalty for its non-payment need
not be specially claimed in the declaration, while the opposite rule applied to
the act of 1835, the court could hardly have been led into the use of the
strong language cited.

The plaintiff in error submits that the penalty given by the statute, for
the non-payment of borrowed school money, is not recoverable in this action,
because it is not specially claimed in the declaration, and neither the court
below, nor the clerk, had any right to assume as a fact that the note sued
on was given for borrowed school money.

N. L. FREEMAN, Attorney
for plaintift in error

TLLINOISAN PRINT, SHAWNEETOWNXN,
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